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Patterson  v.  The  Continental  Insurance  Co. 

Marine  Insurance — Collision  in  American  Waters — Foreign  law — Pleading. 

Declaration  on  a  policy  of  insurance  on  a  propeller.  Plea,  that  the  vessel 
was  lost  in  Lake  Michigan  by  coming  into  collision  with  a  schooner,  in 
American  waters,  and  that  the  rights  and  liabilities  under  said  policy  on 
account  of  such  collision  ought  to  be  governed  by  the  laws  of  the  United 
States,  according  to  which  all  steamers  must  keep  out  of  the  way  of 
sailing  vessels,  and  in  case  of  collision  and  loss  occasioned  thereby  to  the 
steamer,  it  is  presumed  that  the  fault  was  hers,  and  her  owners  cannot 
recover  from  the  owners  of  the  sailing  vessel  or  from  insurers :  that  the 
plaintiff's  steamer  did  not  avoid  the  schooner  as  she  might  have  done, 
whereby  the  wreck  was  occasioned. 

Replication,  that  the  plaintiff 's  vessel  did  not  collide  with  the  schooner 
through  the  want  of  ordinary  care  and  skill  in  navigating  her,  such  as  is 
proper  in  the  navigation  of  the  lakes. 

Rejoinder,  that  the  propeller  was  an  American  vessel,  sailing  under 
American  colours,  and  in  American  waters  at  the  time  of  the  loss :  that 
defendants  are  an  American  company :  that  by  the  American  law,  as  the 
plaintiff  well  knew,  the  schooner  was  justified  in  keeping  her  course,  while 
the  steamer  should  have  turned  out  of  her  way  to  enable  her  to  do  so,  as 
she  might  have  done  ;  yet  the  steamer's  course  was  not  altered,  as  it  easily 
might  have  been,  and  so,  by  reason  of  the  said  facts,  the  collision  did  take 
place  from  the  want  of  ordinary  care  and  skill  in  navigating  the  steamer. 

Surrejoinder,  that  the  steamer  was  not  lost  through  the  want  of  ordinary 
care  and  skill  in  those  navigating  her,  as  alleged  in  the  rejoinder. 

Held,  on  demurrer,  that  the  surrejoinder  was  good. 

As  to  the  plea,  held,  that  the  allegation  of  want  of  care  on  the  plaintiff's 
part  formed  no  defence ;  and  that,  if  it  had  been  averred  in  the  declaration 
that  the  contract  was  made  in  this  province,  the  American  law  would  not 
govern,  though  the  loss  happened  in  their  waters. 

Declaration^  on  a  policy  of  insurance  for  £1000,  on  a 
2  vol.  xviii. 
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vessel  called  tlie  "  Oliver  Cromwell,"  of  wHch  the  plaintiff 
was  part  owner,  averring  a  total  loss  by  the  perils  of  the 
rivers  and  lakes. 

Eighth  plea.—ThdX  the  said  vessel  was  wrecked  and 
destroyed,  as  stated  in  the  said  declaration,  while  navigating 
the  waters  of  lake  Michigan,  by  coming  into  collision  with 
a  schooner  called  the  "Jessie,"  and  not  otherwise:  that 
the  said  vessel,  "  Oliver  Cromwell,"  was  a  propeller,  or 
vessel  propelled  by  steam,  and  having  motive  power  within 
herself,  and  that  the  said  schooner  "Jessie,"  with  which  she 
collided  as  aforesaid,  was  only  a  sailing  vessel,  and  not 
propelled  by  steam  or  having  motive  power  within  herself: 
that  the  said  collision  took  place  while  the  said  propeller  was 
steaming  through  the  Mackinaw  Straits  in  said  lake,  and 
near  the  American  Shore,  and  in  the  waters  and  within  the 
jurisdiction  of  the  United  States  of  America  and  the  laws 
thereof,  and  not  in  the  Province  of  Canada,  or  in  its 
waters,  or  within  its  jurisdiction ;  and  that  the  rights  and 
liabilities  of  the  said  parties  under  the  said  policy,  on  account 
of  such  collision  and  loss  occasioned  thereby,  are,  and  ought 
to  be  governed  by  the  laws  of  the  United  States  of  America. 
And  the  defendants  further  say  that,  according  to  the  laws 
of  the  said  United  States,  it  is  incumbent  on  and  necessary 
for  all  vessels  propelled  by  steam,  or  having  motive  power 
within  themselves,  to  avoid  and  keep  out  of  the  way  of 
sailing  vessels,  not  having  such  motive  power,  and  in  case 
of  any  collision  between  two  such  vessels  in  American 
waters,  and  loss  or  damage  occasioned  thereby  to  the  steam 
propeller  or  steam  vessel,  it  is  presumed  that  the  fault  or 
negligence  lay  with  her,  and  the  said  steam  vessel,  or  the 
owner  thereof,  are  not  entitled  to  any  damages  or  compensa- 
tion from  the  owner  or  master  of  the  sailing  vessel  not  having 
such  steam  power,  or  from  any  indemnities  or  insurers,  on 
account  of  such  collision  :  and  the  defendants  further  say, 
that  while  the  said  propeller  or  steam-vessel  "  Oliver  Crom- 
well" was  proceeding  upon  her  voyage  in  American  waters, 
and  within  the  jurisdiction  of  the  United  States,  and  the 
laws  thereof,  as  aforesaid,  she  allowed  and  permitted  the 
said  sailing  vessel  "  Jessie"  to  come  in  contact  and  collision 
with  her,  as  aforesaid,  and  did  not  keep  out  of  her  course, 
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as  she  might  and  could  have  done,  whereby  the  said  wreck 
and  destruction  in  the  declaration  mentioned  was  occasioned : 
and  so  the  defendants  say  that  they  are  not  liable  for  said 
loss. 

Beplication. — That  the  said  vessel  did  not  collide  with  the 
schooner  "Jessie,"  as  in  that  plea  mentioned,  through  the 
want  on  the  part  of  the  plaintiff  and  his  servants  of  ordinary 
care  and  skill  in  navigating  the  said  vessel,  such  as  is  neces- 
sary and  proper  in  the  navigation  of  the  lakes  and  river  St. 
Lawrence,  mentioned  in  the  declaration. 

Mejoinder. — That  the  said  propeller  or  steam  vessel  "  Oli- 
ver Cromwell''  was  a  vessel  of  the  United  States  of  America, 
and  not  a  British  vessel,  and  was  at  the  time  of  the  said  loss 
sailing  under  American  colours,  and  under  the  command  of 
the  plaintiff  as  the  master  thereof,  and  on  the  waters  and 
within  the  jurisdiction  of  the  laws  of  the  United  States  of 
America,  as  stated  in  the  defendants'  eighth  plea:  that 
they,  the  defendants,  are  an  American  corporation,  and  not 
a  British  or  Canadian  company :  that  according  to  the 
laws  of  the  said  United  States,  the  said  schooner  or  vessel 
"  Jessie,"  being  only  a  sailing  vessel,  was  justified  in  keeping 
and  entitled  to  keep  upon  the  course  she.  was  steering  at  the 
time  of  meeting  the  said  propeller,  without  altering  or  varying 
the  same,  while  according  to  the  said  laws  it  was  the  duty  of 
and  incumbent  upon  the  master  and  crew  of  the  said  propel- 
ler or  steam  vessel  "  Oliver  Cromwell,"  being  a  vessel  pro- 
pelled by  steam,  to  tack  or  alter  her  course  (as  they  might 
and  could  have  done)  to  a  sufficient  extent  to  enable  the  said 
sailing  vessel  to  pass  on  her  course  without  any  collision,  as 
the  plaintiff  then  well  knew  ;  yet  the  said  master,  being  the 
plaintiff  in  this  action,  and  the  crew  of  the  said  "  Oliver 
Cromwell,"  did  not  tack,  or  alter  the  course  of  the  said  pro- 
peller, in  sufficient  time  or  to  a  sufficient  extent  to  avoid  said 
collision,  as  they  easily  might  and  could  have  done  :  and  so 
the  defendants  say  that,  by  reason  of  the  said  facts  and  cir- 
cumstances herein  stated,  the  said  collision  did  take  place 
from  the  want  of  ordinary  and  proper  care  and  skill  in  navi- 
gating the  said  vessel,  and  that  the  defendants  are  not  liable 
for  the  said  loss. 
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Surrejoinder. — That  the  said  "  Oliver  Cromwell,"  in  the 
said  rejoinder  mentioned,  was  not  lost  through  the  want  of 
ordinary  care  and  skill  on  the  part  of  those  managing  the 
said  vessel,  as  in  the  said  rejoinder  is  alleged. 

Demurrer^  alleging  as  grounds, — that  the  said  surrejoin- 
der, while  it  confesses  all  the  material  allegations  in  the  said 
rejoinder  and  in  the  eighth  plea,  does  not  avoid  the  same, 
nor  does  it  traverse  any  material  fact :  that  the  plaintiff  admits 
the  law  of  the  United  States  requiring  steam  vessels  to  alter 
their  course  to  avoid  sailing  vessels :  that  he  knew  of  such 
law,  and  that  he  was  bound  to  comply,  and  could  have  com- 
plied with  it  if  he  had  chosen  ;  and  all  the  other  facts  stated 
in  said  eighth  plea  and  rejoinder ;  and  he  does  not  deny  the 
same,  but  traverses  an  allegation  which  is  only  matter  of  law, 
and  a  deduction  from  the  said  facts  and  circumstances,  and 
which  is  not  traversable.  Also  that  the  loss  is  alleged  in 
the  declaration  to  have  been  caused  by  the  perils  of  the 
rivers  and  lakes,  whereas  from  the  facts  stated  in  the  said 
eighth  plea  and  rejoinder,  and  admitted  by  the  plaintiff,  it 
appears  that  the  loss  was  not  caused  by  such  perils  as  alleged. 

James  Paterson  for  the  demurrer. 
Campbell,  Q.  C,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants'  eighth  plea,  we  think,  was  not  a  suifficient 
answer  to  the  plaintiff's  declaration,  so  far  as  it  rested  the 
defence  merely  on  the  circumstances  shewing  a  want  of 
ordinary  care  and  skill  in  those  managing  the  plaintiff's 
vessel,  because  it  does  not  appear  in  the  declaration  or  the 
plea  that  there  was  any  exception  in  the  policy  in  regard  to 
losses  occasioned  by  a  want  of  ordinary  care  and  skill ;  and 
where  there  is  no  exception,  the  general  rule  is,  that  we  are 
to  look  at  the  proximate  cause  of  the  loss,  which  in  this  case 
was  the  collision,  and  not  to  the  alleged  want  of  care  or  skill, 
as  producing  that  cause. 

But  the  eighth  plea  also  sets  out  a  further  defence,  and  the 
defendant  relies  upon  the  law  of  the  United  States  of  Ame- 
rica as  disabling  the  plaintiff  from  recovering  under  the 
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alleged  circumstances.  At  present  we  think,  in  the  absence 
of  any  statement  of  a  condition  in  the  policy  that  the  defen- 
dants are  not  to  be  answerable  for  losses  occasioned  by  want 
of  care  or  skill,  this  latter  defence  would  not  avail  the  party, 
if  the  contract  had  been  averred  to  have  been  made  in  this 
province,  for  the  lex  loci  contractus  must  govern  in  such 
case,  we  take  it,  as  a  general  rule ;  and  the  mere  fact  that  in 
the  foreign  state  where  the  loss  occurred  the  assured  would 
be  exempt,  by  reason  of  the  plaintiff's  vessel  being  propel- 
led by  steam,  would  not  affect  the  liability  upon  a  contract 
of  insurance  entered  into  in  this  province. 

But  the  plaintiff  replies  to  that  plea,  instead  of  demurring 
to  it,  or  averring  that  the  contract  was  entered  into  in  this 
province ;  and  he  tenders  as  his  answer  an  issue  upon  negli- 
gence or  no  negligence  in  the  conduct  of  those  managing  his 
vessel,  by  which  we  may  take  him  as  not  intending  to  deny 
that  it  was  obligatory  on  those  navigating  the  plaintiff's  steam- 
boat to  keep  out  of  the  way  of  the  sailing  vessel,  if  they  could, 
and  to  affirm  that  it  was  not  to  be  done  by  ordinary  care  or 
skill ;  and  no  doubt  there  might  be  circumstances  which  would 
support  an  answer  to  the  plea.  Then  the  defendants  rejoin 
to  this  replication,  accepting  the  issue  tendered  on  the  point 
of  negligence  or  no  negligence ;  and  the  plaintiff  surrejoins, 
merely  re-affirming  that  the  loss  was  not  occasioned  by  want 
of  ordinary  care  and  skill.  Both  parties  having  put  them- 
selves on  that  issue,  we  think  we  may  take  them  both  to 
mean  what,  for  all  we  see  upon  the  record,  may  be  the  fact 
— that  this  contract  was  entered  into  under  such  circum- 
stances as  will  make  the  law  of  the  United  States  govern 
the  case  in  regard  to  the  collision,  and  that  they  are  willing 
to  leave  it  to  the  jury  whether  there  was  or  was  not  negli- 
gence in  not  avoiding  the  collision  :  in  other  words,  whether 
the  plaintiff's  steamer  could  have  avoided  the  other  vessel, 
as  the  defendants  allege  she  could. 

The  issue  has  been  informally  raised,  but  we  think  the 
plaintiff  should  have  judgment  on  the  demurrer. 

If  the  defendants  meant  to  maintain  that  the  laws  of  the 
United  States  are  necessarily  binding  upon  this  contract, 
they  ought  to  have  averred  in  the  eighth  plea  that  the  con- 
tract was  made  in  that  country ;  and  if  they  meant  also  to 
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maintain  that  whenever  a  steamer  comes  in  collision  with  a 
sailing  vessel,  the  owner  of  the  steamer  cannot  come  upon 
the  insurer,  without  any  question  gone  into  as  to  whether 
the  steamer  could  under  the  circumstances  have  avoided  the 
other,  then  they  should  have  made  it  part  of  the  defence  in 
the  same  plea  that  the  steamer  could  and  might  have  avoided 
the  sailing  vessel.  It  is  in  effect  upon  that  allegation  of  the 
defendants  that  issue  is  at  last  joined.  There  is  nothing 
at  stake  upon  the  demurrer  but  the  costs  occasioned  by  it, 
for  there  are  issues  of  fact  joined  upon  the  record,  which 
bring  up  the  real  defence  as  fully  as  it  could  have  been  gone 
into  under  the  eighth  plea. 

In  our  opinion  there  should  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  on  demurrer. 


Jacobs  v.  The  Equitable  Insurance  Company. 

'^Insurance — Equitable  replication — Striking  out,  under  C.L.F.  A.,  sec.  290. 

To  an  action  on  a  policy  of  insurance  defendants  pleaded  an  insurance  by 
the  plaintiff  with  another  company,  without  notice  to  the  defendants  or  in- 
dorsement thereof  on  their  policy,  contrary  to  one  of  the  conditions.  The 
plaintiff  replied,  on  equitable  grounds,  that  he  effected  the  insurance  with 
the  defendants  through  N.,  their  agent  residing  at  E.  :  that  when  he 
effected  the  second  insurance  complained  of  he  had  not  received  the 
policy  from  defendants,  and  had  no  notice  or  knowledge  of  the  said  con- 
dition :  that  as  soon  as  he  became  aware  of  it,  he  gave  notice  to  said  N. 
that  he  had  effected  the  insurance  mentioned  in  the  plea,  and  another 
insurance  with  the  B.  A.  Co. ;  and  as  the  insurance  mentioned  in  the  plea 
had  been  cancelled  at  the  time  of  giving  such  notice,  the  said  N.  promised 
to  have  the  insurance  with  the  B.  A.  Co.  indorsed  on  defendants'  policy, 
and  told  the  plaintiff  that  it  was  not  necessary  to  have  the  other  noted, 
and  that  defendants'  policy  would  still  bind  them  :  that  after  said  notice 
the  defendants  made  a  memorandum  on  their  policy  of  the  insurance  with 
the  B.  A.  Co.,  and  returned  said  policy  to  the  plaintiff  as  valid  and  sub- 
sisting; and  defendants  gave  no  notice  to  the  plaintiff  that  they  considered 
said  policy  cancelled,  because  the  omission  to  note  the  insurance  in  the 
plea  mentioned  arose  from  the  neglect  of  the  defendants,  and  not  of  the 
plaintiff  :  that  at  the  time  of  the  loss  the  plaintiff  had  no  other  insurance 
except  that  with  the  B.  A.  Co.,  and  by  reason  of  the  premises  defendants 
waived  the  indorsement  of  the  insurance  mentioned  in  the  plea. 

Heldj  that  the  replication  shewed  no  equitable  answer  to  the  plea. 

Qucere,  whether  that  objection  was  one  for  which  it  should  be  struck  out 
under  the  C.  L  P.  A.,  sec.  290. 

The  court,  however,  ordered  it  to  be  struck  out,  on  condition  that  the  plain- 
tiff should  be  allowed  to  reply  otherwise. 

The  plaintiff  was  also  allowed  to  amend  his  declaration,  so  as  to  shew  that 
the  policy  was  to  be  subject  to  such  conditions  only  as  were  contained  in 
the  printed  applications  for  insurance  on  which  it  was  granted,  though  the 
court  intimated  an  opinion  that  such  an  amendment  would  be  of  no  avail. 

See  the  judgment  in  this  case  in  Trinity  term  last  (17  U. 
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C.  R.  35),  when  a  new  trial  was  granted,  without  costs,  and 
the  pleadings  there  set  out. 

After  the  new  trial  ordered,  the  defendants  moved  a  judge 
in  chambers  to  strike  out  the  plaintiff's  equitable  replication 
to  the  defendants'  plea,  setting  up  a  double  insurance  on  the 
property  insured  by  defendants,  without  notice  given  to 
the  defendants,  as  required  by  the  policy. 

The  application  was  referred  to  the  full  court,  and  in  this 
term  G-alt^  Q.  C,  for  the  defendants,  obtained  a  rule  on  the 
plaintiff  to  shew  cause  why  the  replication  pleaded  in  this 
case  upon  equitable  grounds  should  not  be  struck  out,  and 
the  defendants  allowed  to  enter  up  judgment  in  their  favour 
on  the  issue  found  for  them  by  the  jury. 

He  contended  that  such  an  answer  as  the  plaintiff  had  set 
up  to  their  plea  did  not  come  within  the  description  of  an 
equitable  defence  intended  to  be  allowed  by  the  Common 
Law  Procedure  Act ;  and  that  it  could  therefore  at  any  time 
be  struck  out  by  the  court,  upon  application  for  that  purpose  ; 
and  he  relied  upon  the  observations  made  by  this  court  in 
that  respect,  when  they  made  absolute  the  rule  for  a  new 
trial. 

The  plaintiff,  on  his  part,  obtained  a  summons  (which  was 
also  referred  to  this  court  in  banc)  calling  on  defendants  to 
shew  cause  why  the  plaintiff  should  not  be  allowed  to  amend 
his  declaration  by  striking  out  the  words,  "  certain  conditions 
contained  in  and  upon  the  said  policy  of  insurance,"  and  sub- 
stituting therefor  the  words,  "such  conditions  as  are  contained 
in  the  printed  proposals  issued  by  the  said  company;"  and 
by  striking  out  the  words,  "  therein  contained,  and  thereon 
indorsed,"  and  substituting  therefor  the  words,  '^such  condi- 
tions as  are  contained  in  the  printed  proposals  issued  by  the 
said  company ;"  or  why  the  plaintiff  should  not  be  allowed 
to  file  and  serve  a  new  declaration,  similar  to  the  draft  at- 
tached to  written  affidavits  filed  and  referred  to  in  the  sum- 
mons ;  or  why  the  plaintiff  should  not  be  allowed  to  add 
another  count  to  the  declaration,  in  which  should  be  set  out 
the  policy  declared  on  in  this  case,  as  if  subject  to  such  con- 
ditions as  are  contained  in  the  printed  proposals  issued  by 
the  said  defendants. 
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The  object  of  this  application  by  the  plaintiff  to  amend 
■was  to  shut  out  the  plea  of  defendants  setting  up  the  double 
assurance,  by  shewing  that  the  policy  was  to  be  subject  to 
no  other  conditions  than  were  contained  in  the  printed  pro- 
posals issued  by  the  defendants,  or  application  for  insurance 
signed  by  the  plaintiff,  and  on  which  the  policy  was  granted ; 
for  in  the  printed  proposals  issued  by  defendants  he  alleged 
there  was  no  condition  about  double  insurance. 

The  policy  on  which  this  action  was  brought  (dated  the 
5th  of  June,  185T)  contained  on  the  face  of  it  these  words, 
"  And  provided  also  that  this  insurance  shall,  at  all  times, 
and  under  all  circumstances,  be  subject  to  such  conditions 
as  are  contained  in  the  printed  proposals  issued  by  the  said 
company,  a  copy  of  which  conditions  is  printed  on  the  back 
of  these  presents." 

Brew,  for  the  plaintiff,  contended  that  this  should  be  un- 
derstood as  referring  to  the  printed  form  of  application,  with 
which  persons  wishing  to  be  insured  are  furnished,  in  order 
that  they  may  be  filled  up  by  them  with  the  particulars  of 
the  property  to  be  insured,  and  such  questions  answered  in 
writing  as  are  inserted  in  the  margin  of  that  application. 

One  of  these  questions  was,  "What  amount  is  there  now  in- 
sured on  the  property?  in  what  offices,  and  in  whose  name?" 
There  were  no  conditions  of  insurance  whatever  inserted  in 
or  written  upon  that  paper,  neither  was  any  copy  of  that 
application  on  the  back  of  the  policy,  nor  any  further  notice 
taken  of  it,  except  by  this  reference  to  it  in  the  body  of  the 
policy  in  describing  the  building  in  which  the  goods  insured 
were,  "  and  occupied  by  assured  as  a  store  and  dwelling,  as 
per  plan  and  application  No.  16,  325,  filed  in  this  office." 
But  on  the  back  of  the  policy  were  printed  the  conditions 
on  which  the  ofiice  insures  houses  and  buildings,  furniture, 
goods,  stock  in  trade,"  &c.,  "from  loss  or  damage  by  fire," 
which  conditions  were  fourteen  in  number,  in  several  of 
which  it  was  expressed  that  if  they  were  not  observed  the 
policy  would  be  void,  and  the  company  would  not  be  liable 
thereon. 

The  seventh  condition  was  that  which  related  to  re-insur- 
ance, and  was  this,  "  If  the  property  insured  with  this  com- 
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pany  shall  be  insured  elsewhere,  notice  of  such  other  insur- 
ance must  be  stated  in  the  policy,  or  by  indorsement  on  it, 
otherwise  the  insurance  with  this  office  will  be  void,  and  the 
insured  not  entitled  to  recover  in  case  of  loss  ;  and  in  the 
event  of  any  other  insurance  with  any  other  office,  and  pro- 
per notice  having  been  given,  this  company  will  pay  its 
rateable  portions  only  of  any  loss,  having  regard  to  every 
other  subsisting  policy,  in  whose  name  soever  such  policy 
may  be." 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  rule  which  the  defendants  have  obtained  for 
striking  out  the  plaintiff's  replication  to  their  plea  which 
has  been  filed,  as  an  answer  upon  equitable  grounds  under 
the  Common  Law  Procedure  Acts  of  1856  and  1857,  our 
opinion  is  that  the  replication  does  not  come  within  the 
289th  section  of  the  Common  Law  Procedure  Act  of  1856, 
as  we  have  already  intimated  in  this  oause  when  giving  judg- 
ment in  Trinity  term  last,  upon  the  application  for  a  new 
trial  (17  U.  C.  R.  35).  A  person  insured  can  no  more  be 
allowed  in  a  court  of  equity  than  in  a  court  of  law  to  set  up 
against  a  defence  founded  on  the  breach  of  a  condition  in 
the  policy  on  which  he  is  suing,  that  he  had  not  the  policy 
in  his  possession,  and  did  not  know  what  it  contained.  The 
plaintiff  in  this  case  does  not  allege  that  he  either  applied 
for  the  policy,  or  asked  to  be  allowed  to  see  it,  or  that  he 
was  in  any  way  deceived  or  misled  as  to  its  conditions.  We 
think,  if  all  that  is  stated  in  this  answer  to  the  defendants' 
plea  had  been  set  out  by  the  plaintiff  in  his  declaration,  he 
would  not  by  such  declaration  have  shewn  a  right  to  recover 
in  a  court  of  law ;  and  in  Ries  v.  The  Equitable  Assurance 
Company  (2  H.  &  N.  19)  that  is  determined  to  be  the  test  for 
allowing  or  disallowing  a  replication  upon  equitable  grounds. 
The  case  of  Hunter  v.  Gibbons,  also,  (1  H.  &N.  459)  appears 
to  us  to  shevr  that  such  a  replication  as  has  been  filed  in 
this  case  ought  not  to  be  allowed. 

The  replication  sets  up  another  answer  to  the  plea,  besides 
the  plaintiff's  alleged  ignorance  of  the  terms  of  the  policy. 
He  states  the  conduct  of  the  defendants'  agent,  which  he 
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relies  upon  as  making  it  inequitable  in  the  defendants 
to  set  up  sucli  a  defence.  But  to  say  nothing  of  the  insuffi- 
ciency of  the  facts  pleaded,  to  make  out  the  kind  of  defence 
against  the  plea  which  they  are  relied  upon  for  establishing, 
We  do  not  consider  that  a  court  of  equity,  any  more  than  a 
court  of  law,  can  deprive  the  insurers  of  the  benefit  of  any 
condition  on  which  they  have  taken  the  risk.  If  the  defen- 
dants have  not,  by  any  thing  they  have  done,  fairly  lost  the 
benefit  of  that  condition  in  the  policy,  they  can  no  more 
have  lost  it  in  the  view  of  a  court  of  equity  than  a  court  of 
law. 

The  plaintiff's  answer  to  the  plea  relies  upon  the  fact  that 
after  his  treble  insurance  had  been  held  by  him  for  a  fort- 
night, without  any  notice  to  the  insurers,  it  was  cancelled, 
and  then  he  did  acknowledge  it  to  the  defendants'  agent 
when  asked  about  it,  and  that  the  agent  told  him  that  he 
thought  it  would  be  of  no  use  now  to  note  it,  as  it  was  can- 
called  by  the  Mutual  Insurance  Company.  The  object  of 
the  condition  against  a  double  insurance  without  notice  and 
permission,  is  not  merely  that  the  first  insurers  may  know 
who  are  bound  to  contribute  with  them  in  case  of  loss,  but 
also  to  guard  against  the  efiect  of  a  temptation  to  fraud, 
which  anybody  is  under  when  his  property  is  over-insured. 
It  was  an  apprehension  of  such  danger  that  induced  the 
Mutual  Insurance  Company  to  cancel  the  very  policy  in 
question,  and  these  defendants  should  have  had  from  the 
first  an  opportunity  of  exercising  the  same  option.  If  the 
plaintiff  could  have  the  policy  in  force  for  a  fortnight,  with- 
out giving  notice  of  it,  so  he  might  for  ten  months  out  of  the 
twelve,  and  then  excuse  himself  by  saying  that  the  policy 
had  after  all  been  cancelled  before  any  loss  occurred,  and 
therefore  it  was  immaterial  to  have  it  noted. 

The  terms  of  the  seventh  condition  are  more  stringent,  we 
think,  than  to  allow  the  insured  to  act  in  that  spirit.  Our 
statute  which  authorises  the  establishment  of  mutual  insur- 
ance companies,  the  6  Wm.  IV.,  ch.  18,  sec.  22,  shews  how 
carefully  it  is  thought  necessary  to  guard  against  a  double 
insurance  existing  without  the  knowledge  of  the  company  to 
whom  it  ought  to  be  communicated. 
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Though  we  think  the  replication  bad,  however,  even  as  an 
equitable  answer  to  the  defence,  we  doubt  whether  under  the 
terms  of  the  290th  section  of  the  Common  Law  Procedure  Act 
of  1856,  the  replication  should  be  set  aside  on  account  of  its 
insufficiency  on  such  grounds  as  we  have  mentioned,  for  that 
section  says  that  it  may  be  set  aside  if  it  shall  appear  that  it 
"  cannot  be  dealt  with  by  a  court  of  law  so  as  to  do  justice 
between  the  parties."  That  seems,  upon  reflection,  to  point 
rather  to  the  objection  which  is  sometimes  made  to  certain 
equitable  defences,  that  they  set  up  matters  which  in  a  court 
of  equity  would  not  lead  as  of  course  to  a  perpetual  injunc- 
tion, but  rather  to  a  decree  giving  some  proper  relief  upon 
terms  which  a  court  of  law  has  no  means  of  carrying  out. 

Considering  that  the  expense  of  a  trial  upon  this  plea  has 
been  incurred,  we  are  not  inclined  to  set  it  aside,  except  on 
the  terms  to  which  in  the  argument  the  plaintiff 's  counsel 
said  he  would  willingly  assent :  that  is,  on  condition  of  the 
plaintiff  being  allowed  to  reply  otherwise  to  the  plea. 

The  plaintiff  has  also  applied  for  leave  to  amend.  We  con- 
fess it  does  not  appear  to  us  that  the  amendment  he  desires 
to  make  could  be  of  any  service  to  him,  and  that  it  would 
probably  only  lead  to  a  demurrer  which  must  prevail.  But 
we  have  no  objection,  as  a  new  trial  has  been  ordered,  that 
each  party  shall  be  allowed  to  amend  his  pleading,  without 
payment  of  costs,  and  that  the  equitable  plea  that  has  been 
pleaded  be  struck  out. 

No  costs  should  be  given  to  either  party  on  their  applica- 
tions. 


Walker  et  al.  v.  The  Western  Assurance  Co. 

Insurance — Agreement  to  admit  policy  and  try  only  the  cause  of  loss — 
Construction  of 

In  an  action  on  a  policy  of  insurance,  defendants  before  the  trial  agreed 
that  no  objection  should  be  taken  to  the  want  of  a  policy;  that  the 
question  to  be  tried  should  be  confined  to  the  cause  and  manner  only  of 
the  loss,  and  that  all  proceedings  should  be  had  in  the  same  manner,  and 
to  the  same  effect,  as  if  a  policy  had  been  duly  and  properly  issued  and 
were  produced. 

Held,  that  they  were  precluded  from  objecting  to  the  want  of  notice  and 
proof  of  loss  required  by  defendants'  policies. 

This  was  an  action  brought  for  the  loss  of  7000  bushels  of 
wheat  insured  by  the  plaintiffs,  and  which  was  lost  on  board 
of  the  steam  propeller  Oliver  Cromwell  when  she  sunk)  m 
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consequence  of  a  collision  in  the  straits  of  Micliillimackinac 
with  the  schooner  Jessie. 

The  defendants,  among  other  pleas,  denied  that  the  plain- 
tiffs gave  due  notice  and  proof  of  the  loss,  and  of  their  interest 
in  the  wheat,  as  required  by  the  policy. 

There  had  been  no  formal  policy  executed  before  the 
loss,  though  the  premium  had  been  paid. 

Long  before  the  trial  the  attorney  for  the  defendants  gave 
a  written  admission  to  the  plaintiffs'  attorney,  by  which  he 
agreed  "  that  no  objection  shall  be  taken  on  the  trial  to  the 
want  of  a  policy  of  insurance  on  the  wheat,  the  loss  of  which 
is  in  question  in  this  cause,  and  that  the  question  to  be  tried 
shall  be  confined  to  the  cause  and  manner  only  of  such  loss, 
and  all  proceedings  shall  be  had  in  the  same  manner,  and  to 
the  same  effect,  as  if  a  policy  had  been  duly  and  properly 
issued,  and  were  produced  at  the  trial." 

It  was  provided  in  the  policies  issued  by  defendants, 
"that  the  said  insurance  company  shall  not  be  liable  to 
make  good  or  pay  any  loss  or  damage  whatever,  under  and 
by  virtue  of  the  policy,  unless  notice  in  writing,  and  proof 
by  proper  protests  and  affidavits,  of  such  loss  or  damage,  and 
of  the  manner  in  which  the  same  shall  have  happened  or 
been  occasioned,  shall  be  given  and  made  to  the  secretary 
of  the  company,  or  some  one  of  the  authorised  agents  of  the 
company,  within  forty  days  after  said  loss  or  damage  shall 
have  happened." 

At  the  trial  at  Kingston,  before  McLean,  J.,  no  proof 
was  given  that  this  condition  had  been  complied  with,  and  it 
was  clear  on  the  evidence  that  it  had  not.  But  the  plaintiffs 
relied  upon  the  written  admission  of  the  defendants'  attor- 
ney as  dispensing  with  all  such  proof,  and  limiting  the 
question  to  be  gone  into  at  the  trial  to  the  manner  of  the  loss. 

The  defendants  on  the  other  hand,  insisted  that  the  only 
effect  that  could  fairly  be  given  to  the  written  admission 
was  to  preclude  the  defendants  from  taking  an  objection  to 
the  non-production  of  an  executed  policy. 

The  learned  judge  took  the  view  of  it  insisted  on  by  the 
plaintiffs,  and  allowed  the  case  to  proceed,  reserving  leave, 
however,  to  the  defendants  to  move  for  a  nonsuit. 

The  jury  found  for  the  plaintiffs. 
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Cameron,  Q.  0.,  obtained  a  rule  nisi  for  a  new  trial,  to 
which  Campbell,  Q,  C,  shewed  cause.  Upon  the  evidence, 
which  it  is  not  considered  material  to  report,  the  court 
granted  a  new  trial,  with  costs  to  abide  the  event :  but  as  to 
the  construction  of  this  admission, 

Robinson,  C.  J.,  in  delivering  the  judgment  of  the  court 
said :  "  We  think  the  parties  must  be  regarded  as  having 
gone  to  trial,  only  to  have  it  determined  by  the  verdict  of  a 
jury  who  was  to  blame  for  the  collision  which  occasioned 
the  loss.  The  written  admission  of  the  defendants'  attorney, 
we  think,  excluded  any  other  question." 

Eule  absolute. 


Davy  v.  Lewis. 

Lease — Construction  of — Mill  fixtures — Eight  to  remove. 

Defendant  leased  a  Ibuilding  to  L.,  reciting  in  tlie  lease  that  it  was  required 
to  carry  on  the  business  of  a  miller,  and ,  that  it  might  be  necessary  to 
erect  other  buildings,  and  to  put  in  certain  machinery  and  a  steam  engine ; 
and  it  was  agreed  that  such  machinery  should  be  the  sole  and  absolute 
property  of  the  lessee,  and  that  he  might  remove  it  within  a  reasonable 
time  after  the  expiration  of  the  term,  doing  as  little  damage  as  possible 
to  the  freehold  :  that  any  buildings  erected  by  him  should  be  paid  for  by 
defendant  at  the  expiration  of  the  term ;  and  further,  that  the  lessee 
might,  in  his  discretion,  use  the  premises  for  any  other  business,  and  in 
that  case  the  lease  should  stand  as  if  originally  made  therefor.  The 
lessee  covenanted  to  repair  and  leave  the  premises  in  good  repair. 

L.  assigned  to  M.  the  premises  demised,  and  all  the  machinery  erected 
thereon,  in  trust  to  secure  the  payment  by  L.  of  certain  drafts  which  M. 
had  accepted  for  his  accommodation,  and  for  that  purpose  on  default  to 
sell  the  residue  of  the  term,  and  the  machinery  and  mill-gearing.  Soon 
afterwards  L.  went  away.  M.  obtained  possession  by  ejectment,  and  sold 
by  deed  to  the  plaintiff  all  the  machinery,  &c.,  giving  him  authority  to 
take  down  and  remove  it.  While  he  was  doing  so  defendant  prevented 
him,  and  the  plaintiff  in  consequence  replevied.  Defendant  pleaded  only 
that  the  machinery  was  not  the  plaintiff's. 

Held,  that  the  plaintiff  was  entitled  to  recover,  for  by  the  terms  of  the  lease 
the  machinery  was  expressly  made  chattels  and  the  property  of  the  lessee, 
and  though  defendant,  after  it  had  been  detached  from  the  freehold, 
might  have  distrained  upon  it  for  his  rent,  yet  he  had  not  placed  his 
defence  upon  that  ground. 

Replevin,  for  certain  goods  and  chattels,  consisting  of 
mill  machinery,  &c.  JPlea,  that  the  goods  were  not  the 
plaintiff's.  At  the  trial,  at  Belleville,  before  Draper,  C.  J., 
the  facts  appeared  as  follow  : 

Lewis  owned  a  stone  building  at  Belleville,  which  one 
Loyall  proposed  to  rent  from  him,  and  convert  into  a  flouring- 
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mill,  putting  into  it  tlie  requisite  machinery.  On  the  23rd 
of  March,  1855,  he  made  a  lease  to  Loyall  of  the  building 
and  premises,  for  ten  years  from  the  1st  of  March  last,  at 
an  annual  rent  of  ^68,  to  be  paid  quarterly,  on  the  1st  of 
June,  September,  December,  and  March,  the  first  payment 
to  be  made  on  the  1st  of  June  then  next.  The  lease  recited 
that  Loyall  rented  the  mill  for  the  purpose  of  carrying  on 
the  business  of  a  miller  ;  and  that  it  might  be  necessary  for 
that  purpose  to  erect  certain  other  buildings,  and  to  provide 
and  put  in  certain  machinery,  such  as  is  required  in  a  flouring 
mill,  and  also  a  steam-engine  to  drive  the  machinery,  which 
the  said  Loyall  was  willing  to  erect,  find,  and  provide,  and 
which  said  buildings  so  erected  by  the  said  Loyall  were  to  be 
disposed  of  as  stated  in  the  lease.  Loyall  covenanted  to  pay 
rent  and  taxes,  and  to  repair  and  leave  the  premises  in  good 
repair,  with  proviso  for  re-entry  by  Lewis  on  non-payment 
of  rent,  or  non-performance  of  covenants,  provided  there 
should  not  be  sufficient  distress  found  on  the  premises  to 
pay  the  rent.  Then  there  was  this  stipulation  :  "  It  is  also 
hereby  further  agreed,  by  and  between  the  parties  to  these 
presents,  that  all  the  machinery,  now  or  hereafter  to  be  put 
in  and  upon  the  said  premises,  shall  be  and  is  the  sole  and 
absolute  property  of  the  said  lessee  ;  and  he  may,  within  a 
reasonable  time,  upon  the  expiration  of  the  term  hereby 
demised,  or  sooner  determination  of  the  same,  remove  and 
take  away  the  same,  doing  as  little  injury  as  possible  to  the 
freehold."  There  was  also  a  condition  that  any  buildings 
and  out-houses,  put  up  by  the  lessee,  should  be  his  separate 
property,  and  should  be  paid  for  by  Lewis  at  the  expiration 
or  sooner  determination  of  the  term,  upon  a  valuation  to  be 
made  by  arbitrators,  as  therein  provided.  And  lastly,  it 
was  provided,  "  that  the  said  Loyall,  his  executors,  admini- 
strators, and  assigns,  may,  at  his  and  their  discretion  and 
wish,  use  the  land  demised  and  premises  for  any  other  pur- 
pose, occupation  or  trade,  besides  that  of  a  flouring-mill,  and 
convert  and  change  the  same  as  shall  seem  meet  and  requisite 
to  him  and  them  for  that  purpose  ;  and  that  if  the  same  shall 
be  so  changed  and  converted,  this  lease  shall  stand  during 
the  time  that  any  other  business  or  trade  shall  be  carried 
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on  in  the  same  premises,  the  same  as  if  originally  made  and 
provided  for  that  particular  trade,  business,  or  occupation." 
There  was  no  condition  in  the  lease  that  the  lessee  should 
not  assign  or  sub-let. 

On  the  31st  of  July,  1856,  Loyall  executed  a  deed  to  John 
Mowatt,  of  Kingston,  whereby,  after  reciting  the  lease  to 
Loyall,  and  the  conditions  in  regard  to  any  buildings  or  ma- 
chinery to  be  put  up  by  him,  it  was  set  forth  that  to 
secure  Mowatt  for  certain  bills  which  he  had  accepted  for 
Loyall's  accommodation,  and  which  Loyall  was  to  take  up, 
Loyall  assigned  to  Mowatt  the  premises  demised,  "  and  also 
all  the  machinery  erected  on  the  premises  or  in  the  building 
on  the  premises,  and  all  mill-gearing,  and  machinery,  and 
utensils  appropriate  to  carrying  on  the  business  of  a  miller," 
&c.,  to  hold  the  premises  demised  for  the  remainder  of  the 
term,  Loyall  indemnifying  him  against  the  rent;  upon 
trust  to  secure  the  payment  by  Loyall  of  the  acceptances, 
and  for  that  purpose,  if  default  should  be  made  in  paying, 
Mowatt  to  be  at  liberty  to  sell  the  residue  of  the  term,  and 
also  to  sell  the  machinery  and  mill-gearing^  &c.,  by  public 
or  private  sale,  for  the  best  price  he  could  get  for  it.  Mowatt 
covenanted  that  he  would,  at  the  expiration  of  this  security, 
re-convey  to  Loyall  such  of  the  lands  and  tenements,  and 
machinery  and  mill-gearing,  as  he  should  be  lawfully 
entitled  to. 

On  the  4th  of  August,  1857,  Mowatt  sold,  by  assignment 
in  writing,  and  under  seal,  to  the  plaintiff,  Davy,  the  ma- 
chinery and  utensils  in  the  steam  flouring-mill  "  formerly  in 
the  occupation  of  Peter  Loyall,  in  Belleville,  and  every 
thing  appertaining  to  the  said  machinery,  steam-engine, 
stones,  bolts,  hopper,"  &c.  And  he  covenanted  to  warrant 
and  defend  the  plaintiff  in  going  upon  the  premises  and 
removing  all  the  above  mentioned  property  off  the  same, 
and  converting  it  to  his  own  use  for  ever,  for  a  consideration 
of  £637  10s.  He  forther  engaged  that  the  plaintiff  should 
have  till  the  last  day  of  August  to  remove  the  property,  but 
no  longer,  and  that  he  might  enter  and  take  down,  and 
remove  the  same  without  molestation,  doing  as  little  injury 
to  the  freehold  as  possible. 
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The  lessee,  Lojall,  not  long  after  making  tlie  assignment 
to  Mowatt,  removed  from  this  province  to  the  United  States. 
Mowatt  brought  ejectment,  and  obtained  possession  of  the 
mill,  and  put  a  padlock  on  the  door.  The  plaintiff  having 
taken  the  assignment  from  him,  afterwards  entered,  and 
determined  on  taking  down  and  removing  the  machinery, 
although  the  defendant,  Lewis,  forbade  him.  The  engine, 
boilers  and  machinery,  which  were,  as  the  evidence  shewed, 
affixed  to  the  freehold,  were  taken  down  by  his  directions, 
thereby  doing  damage  to  the  building  to  the  amount  of  about 
seventy  dollars,  and  the  machinery  was  taken  to  pieces  in 
order  to  remove  it.  While  the  plaintiff  was  removing  it  the 
defendant  interfered,  and  insisted  on  its  being  left  where  it 
was.    The  plaintiff  in  consequence  replevied. 

It  was  agreed  at  the  trial  that  a  verdict  should  go  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  the  evidence, 
the  court  to  draw  such  inferences  from  it,  as  they  might 
think  the  jury  should  have  drawn. 

Wallbridge,  Q.  C,  for  the  plaintiff. 
O^ITare  for  defendant. 

Robinson,  C.  J. — The  goods  taken,  it  is  clear  from  the 
evidence,  were  in  fact  the  property  of  the  plaintiff,  as  pur- 
chaser of  them  from  Mowatt,  who  had  a  right  to  sell ;  but 
if  Loyall,  whose  property  they  originally  were,  and  who 
assigned  them  to  Mowatt,  could  not,  if  he  had  made  no  such 
assignment,  have  taken  the  machinery  out  of  the  mill,  at 
the  time  and  in  the  manner  that  the  plaintiff  Davy  did,  then 
this  plaintiff  claiming  through  him  could  have  no  better 
right  to  do  it ;  and  the  only  question  is,  whether  the  defen- 
dant, as  landlord,  could  properly  insist  on  retaining  the 
machinery  till  the  term  expired,  though  it  had  been  sepa- 
rated from  the  mill ;  or  whether  he  must  be  left  to  any 
remedy  against  the  plaintiff,  in  a  proper  form  of  action,  for 
entering  and  removing  the  articles  from  the  mill. 

The  lessee  could  not  give  to  Mowatt  a  right  to  remove 
the  fixtures,  unless  under  circumstances  which  would  have 
admitted  of  his  removing  them  himself,  and  indeed  he  did 
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not  by  his  deed  to  the  plaintiff  assume  to  do  so  ;  neither  did 
the  lessee,  hj  his  deed  to  Mowatt,  assume  to  do  any  thing 
more  than  assign  the  remainder  of  the  term,  together  with 
the  machinery  in  the  mill.  Nothing  is  said  in  either  deed 
about  removing  the  fixtures,  and  the  right  to  do  so,  therefore, 
and  when  and  how  it  could  be  exercised,  must  depend  on  the 
common  law,  except  as  affected  by  the  terms  of  the  lease  to 
Loyall. 

Part  of  the  machinery,  it  is  stated  in  the  evidence,  had 
been  put  in  by  Loyall  before  the  lease  was  made,  and  he 
binds  himself  by  his  lease  to  repair  during  the  term,  and  to 
leave  the  premises  in  good  repair.  His  taking  down  the 
engine  and  machinery,  separating  them  from  the  mill,  and 
leaving  the  mill  without  other  machinery  in  it,  a  mere  shell 
of  a  building,  and  somewhat  impaired  by  the  removal,  would 
have  been  a  breach  of  the  covenants,  and  the  covenants  are 
equally  broken  by  this  being  done  by  his  assignee.  The 
lease  gave  Loyall  the  right  to  take  out  the  machinery  during 
the  term,  and  to  substitute  machinery  of  another  kind  for  it, 
or  perhaps  to  apply  the  building  to  some  other  purpose  ;  but 
what  he  did  cannot  be  taken  as  any  thing  done  under  that 
privilege  ;  and  the  lease  in  this  respect  operates  as  a  restric- 
tion, for  it  shews  it  to  have  been  intended  that,  except  for 
the  purpose  of  changing  the  nature  of  his  occupation,  he 
was  not  to  remove  the  machinery,  but  that  he  was  allowed 
to  remove  it  within  a  reasonable  time  after  the  determina- 
tion of  the  term  by  lapse  of  time  or  otherwise ;  and  that 
would  be  the  state  of  things  under  the  covenant  to  keep  in 
repair.  The  proviso,  too,  in  the  lease  respecting  any  build- 
ings that  the  lessee  might  erect,  shews  that,  except  for  the 
purpose  of  changing  the  use  he  was  making  of  the  building, 
the  premises  should  be  left  as  they  stood  until  the  term  was 
determined. 

It  never  could  be  maintained,  under  the  language  of  the 
lease,  that  the  lessee,  by  assigning  to  a  stranger  during  the 
term,  could  give  him  a  right,  before  the  term  was  determined, 
to  have  the  value  of  the  buildings  put  up  during  the  term 
estimated,  and  to  demand  the  amount  from  the  landlord 
while  the  lease  was  still  subsisting.  Neither,  I  think,  could 
4  VOL.  xvni. 
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he  expose  the  landlord  to  the  disadvantage  of  having  the 
engine  and  machinery  pulled  to  pieces  and  removed  while 
the  term  was  yet  running,  unless  for  the  purpose  of  putting 
other  machinery  in  its  place,  or  converting  the  building  to 
some  other  use. 

The  lessee,  it  appears,  abandoned  the  premises.  The 
landlord  is  not  proved  to  have  entered  for  the  forfeiture  in 
not  paying  the  rent ;  and  the  term  therefore,  was  not  deter- 
mined, though  the  lessee's  covenants  as  to  payment  of  rent 
and  leaving  the  premises  in  repair  were  broken,  since  it  is 
always  discretionary  with  the  landlord  whether  he  will  enter 
for  the  forfeiture  or  not.  Then  the  term  not  having  ended 
by  lapse  of  time,  and  not  being  determined  by  the  forfeiture 
(as  the  landlord  has  not  taken  advantage  of  the  condition), 
the  lessee  would  have  been  in  a  situation  to  remove  the 
fixtures  at  common  law,  because,  where  there  is  no  express 
agreement  upon  the  subject,  it  is  only  during  the  term,  and 
not  afterwards,  that  the  right  to  remove  can  be  exercised  by 
the  tenant.  So  that  all  turns  upon  the  effect  of  the  lease 
that  was  made  between  the  parties  ;  and  that  shews,  first, 
that,'by  the  express  admission  of  the  landlord,  all  the  machi- 
nery in  the  mill  or  on  the  premises  at  the  time  of  the  lease 
being  made,  or  that  should  be  put  in  afterwards,  was  to  be 
regarded  as  the  absolute  property  of  the  lessee.  On  that 
point  there  is  no  dispute.  Then,  secondly,  the  lease  shews 
that,  though  it  was  the  property  of  the  lessee,  it  was,  when 
erected,  to  be  subject  during  the  term  to  the  condition 
that  it  might  at  any  time  be  taken  down,  in  order  that  the 
building  might  be  occupied  in  some  other  manner,  and  from 
this  I  infer  that  it  was  not  to  be  removed  during  the  term 
for  any  other  purpose.  Thirdly,  that  the  lessee,  besides, 
was  bound,  under  the  covenant  to  repair,  to  keep  the  mill  in 
repair  to  the  end  of  the  term,  and  could  not  therefore  take 
out  the  machinery,  without  substituting  other,  as  he  was 
allowed  to  do,  but  leaving  the  building  in  a  damaged  state 
by  the  removal.  Fourthly,  I  think  the  lessee,  or  his  assig- 
nee, by  taking  down  the  machinery  as  he  did,  committed  a 
wrong,  by  which  he  can  gain  no  advantage  to  himself,  and 
that  the  landlord  would  have  as  much  a  right  to  detain  the 
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machinery  upon  the  premises  in  its  present  state  as  he  would 
have  had  if  it  had  been  still  affixed  to  the  freehold.  And, 
besides,  when  the  machinery  was  pulled  down  by  the  plain- 
tiff, and  detached  from  the  building,  and  left  upon  the 
premises,  with  the  intent  and  for  the  purpose  of  its  being 
finally  removed,  the  defendant,  if  he  had  rent  due  to  him, 
could  not  distrain  the  engine  and  machinery  while  upon  the 
premises  in  that  state  as  chattels.  But  he  has  not  placed 
his  defence  on  that  ground.  He  does  not  avow  for  rent  in 
arrear,  but  simply  denies  that  the  property  replevied  by  the 
plaintiff  belonged  to  him,  whereas  it  seems  to  me  clear  that 
the  plaintiff  was  owner  of  the  machinery,  through  assignment 
from  the  lessee.  I  have  no  doubt  that  the  deed  made  by 
Mowatt  to  the  plaintiff  carried  the  interest  in  the  fixtures, 
and  that  the  plaintiff  is  therefore  entitled  to  succeed  upon 
the  only  issue  joined  between  the  parties.  If  the  defendant 
intended  to  justify  the  detention  of  the  machinery  under  a 
distress  for  rent,  he  should  have  avowed  in  the  usual  way. 
As  he  has  not  done  this,  the  plaintiff  is  entitled  to  judgment. 

Burns,  J. — On  the  best  consideration  I  can  give  this 
case  it  appears  to  me  the  plaintiff  is  entitled  to  judgment. 

Whether  the  articles  disposed  of  to  the  plaintiff  are  to  be 
treated  as  trade  fixtures  depends,  in  this  case,  very  much 
upon  the  terms  of  the  lease  given  by  the  defendant  to  Loyall, 
and  they  have  made  the  matter  respecting  them  a  contract 
between  themselves.  This  may  be  done,  and  whatever  fix- 
tures come  within  the  terms  of  the  contract,  whether  trade 
fixtures  or  tenant's,  will  be  governed  by  the  contract,  and 
those  which  are  not  within  the  contract  will  be  governed  by 
the  general  rule  of  law  in  respect  of  them. — Elliott  v.  Bishop, 
10  Ex.  496,  and  11  Ex.  113.  If  these  fixtures  in  the  mill 
in  question,  and  attached  to  it,  were  trade  fixtures,  then  I 
can  see  no  room  for  questioning  that  the  tenant  might  sever 
them,  and  sell  and  dispose  of  them  during  the  term.  Some 
of  them,  if  not  all,  in  this  case,  I  think,  would  at  law  be  liable 
to  be  distrained  upon  for  rent,  and  would  be  liable  to  be  sold 
upon  execution.  Whether  fixtures  or  machinery,  though 
annexed  to  the  soil  and  freehold,  will  be  treated  as  part  of 
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the  freehold,  or  as  goods  and  chattels,  depends  much  upon 
the  intention  of  the  parties  at  the  time,  and  greatly  upon 
the  position  of  the  person  erecting  them,  whether  erected 
and  put  up  by  the  owner  of  the  freehold  or  by  a  tenant,  and 
the  purpose  for  which  the  same  is  to  be  used,  whether  for 
the  improvement  of  the  freehold,  or  temporary  for  use  of 
the  machinery. 

In  this  case  the  contract  between  theUessor  and  the  lessee 
was  for  a  lease  of  a  certain  lot  of  land,  upon  which  it  would 
seem  a  stone  building  was  then  erected,  for  in  the  covenant 
by  the  landlord  to  repair  in  case  of  fire  he  restricts  himself 
to  the  stone  building  then  upon  the  land.  The  instrument 
recites  that  it  was  let  for  the  purpose  of  a  flour-mill,  and 
there  is  a  stipulation  that  the  lessee  may  convert  and  change 
it  into  any  other  use  he  likes.  In  it  the  parties  say  it  may 
be  necessary,  to  make  a  mill  of  it,  to  erect  other  buildings  on 
the  premises  than  were  then  upon  the  land  for  that  purpose, 
and  also  to  provide  and  put  in  certain  machinery,  such  as  is 
required  in  a  flour-mill,  and  also  a  steam-engine  to  drive  the 
machinery,  all  of  which  the  lessee  was  willing  to  erect,  find 
and  provide.  With  respect  to  the  buildings,  it  was  provided 
that  at  the  end  of  the  term  the  landlord  should  pay  the 
tenant  for  them,  upon  a  valuation  to  be  made.  And  with 
regard  to  the  machinery,  this  stipulation  is  inserted :  "It 
is  Jierehy  further  agreed,  hy  and  between  the  parties  to  these 
presents,  that  all  the  machinery  now  or  hereafter  to  he  put 
in  and  upon  the  said  premises  shall  he  and  is  the  sole  and 
absolute  property  of  the  party  hereto  of  the  second  part ;  and 
he  may,  within  a  reasonable  time  after  the  expiration  of  tlie 
term  hereby  demised,  or  sooner  determination  of  the  same, 
remove  and  take  aivay  the  same,  doing  as  little  injury  and 
damage  as  possible  to  the  freehold.'''  It  appears  to  me  this 
stipulation  is  a  complete  agreement  between  the  parties 
that  the  machinery  shall  be  considered  as  trade  fixtures,  in- 
dependent of  how  they  might  be  treated  bylaw;  and  the 
provision  that  the  tenant  might,  during  the  term,  convert 
the  premises  from  a  flour-mill  into  any  thing  else,  shews 
that,  if  he  thought  proper,  during  the  term  he  might  remove 
the  machinery.    At  first  I  had  some  doubt  whether  the 
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steam-engine  should  not  be  treated  as  some  thing  different 
and  separate  from  the  machinery,  for  in  the  first  part  of  the 
lease  the  machinery  is  spoken  of  as  some  thing  different  from 
the  steam-engine  ;  but  upon  considering  all  the  provisions  of 
the  lease,  I  am  convinced  that  the  term  machinery  in  the 
stipulation  I  have  quoted,  was  intended  by  the  parties  to 
cover  the  steam-engine  as  well  as  the  other.  In  the  first 
part  of  the  lease  the  steam-engine  is  spoken  of  as  some 
thing  necessary  to  drive  the  machinery,  and  in  the  stipula- 
tion about  removal  of  machinery,  it  is  to  be  done  with  as 
little  injury  as  possible  to  the  freehold.  Again,  if  the 
tenant  desired  to  convert  the  premises  into  some  thing  for 
which  a  steam-engine  w^as  not  at  all  desired,  it  w^ould  be 
absurd  to  say  it  must,  notwithstanding,  remain  where  it  was 
once  put,  though  no  longer  required. 

Then,  if  the  machinery  in  question  is  to  be  considered  as 
trade  fixtures,  either  by  law  or  by  agreement  of  the  parties, 
all  the  consequences  of  law  must,  attach  to  them,  and  all 
the  privileges  be  allowed  to  the  parties  which  the  law  or  the 
contract  gives  them.  The  landlord,  in  no  v/ay  that  appears 
upon  the  lease,  contemplated  his  rent  to  issue  either  from 
the  buildings  to  be  erected  or  the  machinery  to  be  put  up. 
The  one  he  stipulated  to  pay  for,  and  the  other  he  allowed 
to  be  removed  in  a  reasonable  time  after  the  expiration  of 
the  term.  It  therefore  appears  his  recital  was  from  and  for 
the  land  and  stone  building  upon  it,  when  leased.  The  sti- 
pulation that  he  might  remove  the  machinery  after  the  expi- 
ration of  the  term,  cannot  be  looked  upon,  as  was  argued  on 
the  part  of  the  defendants,  as  amounting  to  an  understand- 
ing that  it  should  not  be  removed  in  the  mean  time.*  The 
stipulation  for  removal  is  that  it  may  be  done  in  a  reasonable 
time  after  the  expiration  of  the  term,  which  amounts  to  a 
privilege  greater  than  he  would  have  at  law,  for  in  that  case 
he  would  be  restricted  to  removing  while  he  had  possession 
as  tenant.  It  had  been  attempted  to  engraft  upon  the 
tenant's  right  that  the  removal  should  take  place  within  a 
reasonable  time,  but  that  failed  to  obtain  countenance.  The 
provision  with  respect  to  converting  the  premises  during  the 
term  into  any  other  use  is,  I  think,  fatal  to  that  argument. 
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When  I  say  that  all  the  consequences  must  attach  by  reason 
of  this  machinery  being  made  trade  fixtures  by  the  agreement 
of  the  parties,  I  must  be  understood  to  mean  as  between 
themselves  and  those  claiming  as  privies.  I  have  no  doubt, 
upon  the  authority  of  Hellawell  v.  Eastwood  (6  Ex.  296), 
and  Waterfall  v.  Penistone  (6  E.  &  B.  8T6),  the  defendant 
could  have  distrained  upon  the  machinery  put  upon  the 
premises  under  the  lease  for  the  rent  due.  Eor  notwith- 
standing the  affixing  of  the  machinery  to  the  freehold,  the 
stipulation  already  quoted  says  that  it  shall  be  and  is  the 
sole  and  absolute  property  of  the  lessee.  Now  it  could  not 
be  his,  and  at  the  same  time  as  part  of  the  freehold  be  the 
landlord's  property,  or  to  the  extent  of  an  interest  in  it  that 
he  could  not  distrain  upon  it.  I  look  upon  this  agreement 
of  the  parties  as  one  defining  and  making  a  law  for  them- 
selves. Whether  the  law  would  make  all  this  machinery 
trade  fixtures,  and  liable  to  rent,  or  not,  the  parties,  in  my 
opinion,  have  completely  separated  the  right  of  property 
from  the  freehold,  even  though  the  steam-engine  and  parts 
of  the  machinery  were  annexed  to  it,  and  they  have  inten- 
tionally preserved  its  character  of  chattels  under  all  circum- 
stances. That  character  was  not  to  commence  at  the  expi- 
ration of  the  lease,  or  when  the,^lessee  should  sever  it  from 
the  freehold,  but  was  to  be  at  once,  at  the  commencement 
of  the  term,  and  so  to  remain.  The  lessee  mortgaged  the 
machinery,  and  the  mortgagee  sold  it  to  the  plaintiff,  who 
separated  it  from  the  premises,  and  when  removed  it  was 
prevented  by  the  defendant,  who  claims  it  to  belong  to  the 
freehold,  and  that  it  is  not  removable.  The  evidence  shews 
that  a  considerable  amount  of  rent  was .  in  arrear  at  the  time 
of  the  removal  of  the  machinery,  but  that  it  was  so  we  must 
suppose  the  landlord's  own  fault.  He  has  not  now  placed 
his  defence  upon  the  ground  that  the  articles  were  liable  for 
the  rent,  and  therefore  could  not  be  removed  without  satis- 
fying the  claim,  but  he  rests  his  defence  upon  the  ground 
that  the  tenant  could  not  deal  with  them  in  that  manner 
that  his  mortgagee  could  sell  them.  I  think,  looking  at  the 
agreement  of  the  parties,  the  tenant  could  treat  all  the  ma- 
chinery as  his  property,  separate  and  distinct  from  the 
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question  whether  they  were  annexed  to  the  freehold,  and 
that  he  could  sell  and  dispose  of  them  at  any  period  of  the 
term,  or  a  reasonable  time  after  its  expiration. 
McLean,  J.,  concurred. 

Judgment  for  plaintiff. 


The  Municipality  of  East  Missouri  v.  Horseman, 
Carr,  and  Johns. 

Commission  under  12  Tie,  ch.  81,  sec.  181 — Duty  of  reeve  and  councillors  to 
facililaie  the  enquiry — Obstructing  commissioners  and  keeping  hack  evidence 
— Action  therefor — Judgment  by  default  against  one  defendant — Right  to 
call  him  for  the  others — Damages. 

In  an  action  against  three  members  of  a  municipal  corporation,  one  being 
the  reeve,  for  combining  to  delay  and  obstruct  the  proceedings  of  com- 
missioners appointed  to  enquire  into  the  alFairs  of  the  township,  under 
12  Vic,  ch.  81,  sec.  181— 

Held,  1,  That  one  defendant,  who  had  suffered  judgment  by  default,  could 
not  be  called  as  a  witness  on  behalf  of  the  others.  2.  That  the  jury  were 
properly  told,  that  it  was  the  duty  of  defendants,  and  more  especially  of 
the  reeve,  to  direct  the  clerk  to  produce  before  the  commissioners  his 
books,  and  to  facilitate  the  enquiry.  3.  There  being  evidence  to  go  to  the 
jury  to  shew  that  the  clerk  had  absented  himself,  and  kept  back  the 
books,  &c,,  in  collusion  with  defendants,  and  that  in  consequence  the 
costs  of  the  commission,  which  otherwise  would  not  have  exceeded  £75 
or  £100,  were  increased  to  £328,  that  £250  damages  was  not  excessive. 

The  first  count  of  the  declaration  will  be  found  at  length 
in  the  report  of  the  case  upon  demurrer  to  it,  16  U.  C.  R. 
556. 

The  second  count  was  for  money  due  and  payable  by  de- 
fendants to  plaintiffs,  and  for  money  paid  to  the  defendants' 
use. 

Besides  demurring  to  the  first  count  the  defendants 
Horseman  and  Carr  pleaded  thereto — 1st.  Not  guilty.  2. 
That  the  commission  mentioned  in  the  count  was  not  issued 
upon  the  petition  of  one-third  or  upwards  of  the  members  of 
the  said  corporation.  3.  To  so  much  of  the  first  count  as 
charged  that  defendants  did  neglect  and  refuse  to  give 
evidence  to  the  commissioners,  and  neglect  and  refuse  to 
produce  documents,  and  to  so  much  of  the  alleged  conspiracy, 
combination,  confederacy,  and  agreement,  as  relates  thereto, 
that  the  defendants  did,  within  a  reasonable  time,  and  as 
soon  as  they  could  do  the  same  after  they  w^ere  required  by 
the  commissioners,  attend  before  them,  and  did  give  evidence 
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and  produce  documents.  4.  That  -the  commissioners  had  no 
power  to  summon  the  defendants,  or  call  for  the  production 
of  books.  5.  That  the  sum  of  ^6250  was  not  settled  or 
allowed  by  the  Inspector-General,  as  alleged.  Issue  joined 
thereon. 

Plea  to  the  second  count — Not  indebted. 

The  defendant  Johns  sulFered  judgment  by  default. 

At  the  trial,  at  Woodstock,  before  Robinson,  C.  J.,  it  was 
proved  that  more  than  one-third  of  the  rate-payers  of  the 
township,  members  of  the  corporation,  had  petitioned  the 
Governor  to  issue  a  commission  of  enquiry,  under  the  pro- 
visions of  the  181st  section  of  12  Vic,  ch.  81,  and  that  on 
the  12th  of  June,  1856,  a  commission  of  enquiry  was  issued, 
directed  to  the  judge  of  the  county  court  and  two  other 
gentlemen,  commanding  them  to  make  diligent  enquiry  and 
investigation  into  all  and  singular  the  financial  and  monetary 
affairs  of  the  corporation,  and  all  things  connected  there- 
with, giving  such  power  and  jurisdiction  as  shall  and  may 
be  necessary  to  carry  into  effect  the  objects  of  the  commis- 
sion, and  which  under  the  act  may  be  given ;  the  report  to 
be  made  within  six  months.  Full  power  and  authority  was 
given  by  the  commission  to  the  commissioners,  for  the  better 
discovery  of  the  truth,  to  call  before  them,  as  well  the  head 
of  the  corporation,  as  such  and  so  many  of  the  members, 
officers,  clerks  and  servants  thereof,  as  also  such  other  per- 
sons engaged  or  in  any  wise  employed  in  or  about  the  said 
corporation,  or  the  affairs  thereof,  as  well  as  all  other  persons 
whom  the  commissioners  might  judge  necessary  ;  and  for  the 
purpose  of  such  enquiry  full  power  and  authority  to  admini- 
ster oaths  and  affirmations,  and  to  cause  the  head  of  the  cor- 
poration and  all  others  to  produce  upon  oath  all  charters, 
records,  deeds,  muniments,  statutes,  rules,  or  ordinances, 
books,  documents,  accounts,  papers  or  other  writings  of 
what  nature  or  kind  soever  belonging  to  the  corporation. 

A  second  commission  issued  on  the  12th  of  November, 
1856,  extending  the  time  for  the  commissioners  to  report 
for  three  months  from  the  10th  of  December,  1856. 

A  third  commission  issued  on  the  9th  of  March,  1857, 
extending  the  time  still  further  for  two  months  from  the 
10th  of  March. 
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The  commissioners  made  their  report  on  the  6th  of  May, 
1857. 

The  amount  of  the  expenses  of  the  commission,  as  audited 
and  allowed  by  the  Inspector-Genetal  of  the  province,  was 
X328  6s.  Id.,  and  this  was  paid  from  the  corporation  funds 
by  the  treasurer  of  the  township. 

A  number  of  witnesses  were  examined  to  establish  that 
the  defendants  impeded  the  investigation  of  the  commission- 
ers by  the  non-production  of  books  and  papers  which  were 
required,  though  it  appeared  that  the  defendants  themselves 
did  attend  the  meeting,  and  gave  evidence  :  that  they  put 
off  from  meeting  to  meeting  giving  such  information  as  was 
sought  at  their  hands,  and  that  the  clerk,  who  was  under 
their  influence,  withdrew  himself  to  another  part  of  the 
country,  where  he  could  not  be  found,  and  thus  prevented  the 
commissioners  from  obtaining  the  minute-book  of  the  pro- 
ceedings of  the  council,  and  other  books,  papers,  and  infor- 
mation :  that  the  three  defendants  systematically  acted  toge- 
ther in  all  matters  of  the  affairs  of  the  township,  without 
allowing  the  other  two  councillors  to  have  any  voice  what- 
ever, during  the  year  1856.  Two  of  the  commissioners  were 
examined,  who  testified  that  if  the  defendants  had  promptly 
afforded  them  the  information  required  they  could  have  com- 
pleted the  investigation  in  a  week  or  so,  and  that  the  whole 
expenses  of  the  commission  would  not  in  such  case  have  ex- 
ceeded £75  or  oGlOO,  instead  of  £328  6s.  Id.,  which  it 
amounted  to. 

Under  the  second  count,  the  plaintiffs  proved  that  on  the 
16th  of  January,  1857,  the  day  before  these  defendants  would 
retire  from  the  office  of  councillors,  the  defendant  Horse- 
man drew  an  order  on  the  treasurer  for  £10  10s.  in  favour 
of  Gregg  Nealon,  or  bearer,  for  services  as  township  clerk 
in  1856,  and  that  order  was  indorsed  pro  Gregg  Nealon, 
Dennis  Horseman."  This  order  was  produced  to  the  treasu- 
rer on  the  17th  of  January,  and  paid  to  Carr  in  Horseman's 
presence.  The  clerk,  Nealon,  was  then  absent,  and  had  not 
been  in  the  township  for  some  months,  and  at  that  time  he  had 
township  moneys  in  his  hands  not  accounted  for.  (a) 


(a)  See  Municipality  of  East  Nisso'ari  v.  Horseman,  16  U.  C.  R.  676. 
5  VOL.  XVIII. 
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On  the  part  of  the  defendants,  witnesses  were  examined 
to  prove  their  attending  the  commissioners  and  giving  evi- 
dence, and  their  willingness  and  readiness  to  afford  the  com- 
missioners information.  After  closing  their  other  evidence, 
they  offered  Johns,  against  whom  there  was  judgment  by 
default,  as  a  witness  on  their  behalf.  The  Chief  Justice 
rejected  him  as  not  competent,  for  though  not  a  party  to 
the  issue  being  tried,  yet  he  was  a  party  to  the  record,  and 
damages  were  being  assessed  against  him  at  the  same  time. 

The  Chief  Justice  remarked  to  the  jury,  that  the  action 
was  of  a  special  and  unusual  character,  and  should  not  be 
supported  except  upon  clear  and  satisfactory  evidence  of 
misconduct  on  the  part  of  the  defendants.  That  they  need 
not  necessarily  find  both  guilty,  but  might  separate  them. 
That  as  to  the  defendant  Horseman,  who  was  reeve,  though 
he  could  not  be  expected  to  take  the  books  and  papers,  which 
properly  were  in  the  custody  of  the  clerk,  out  of  such  custody, 
and  bring  them  himself  to  the  commissioners,  yet  it  was  his 
duty,  as  head  of  the  corporation,  to  have  directed  the  clerk  to 
produce  them  to  the  commissioners,  and  it  was  incumbent 
upon  him  to  facilitate  the  means  of  enquiry.  That  if  he  or 
the  other  defendants,  on  the  other  hand,  colluded  with  the 
clerk  to  keep  back  the  papers  and  documents,  that  would 
clearly  be  positive  misconduct.  If  the  jury  found  there  was 
such  misconduct  in  both  or  either  of  the  defendants,  then 
the  enquiry  would  further  be  what  damage  the  corporation 
had  sustained  thereby.  That  that  must  be  measured  by  the 
conduct  of  the  defendants,  and  how  far  and  to  what  extent 
they  had  obstructed  the  enquiry  of  the  commissioners,  and 
what  expenses  this  had  caused  in  the  investigation  which 
had  been  paid  from  the  township  funds. 

The  jury  gave  a  verdict  for  the  plaintiff  for  <£250. 

Beard  obtained  a  rule  nisi  for  a  new  trial — -1.  On  the  law 
and  evidence.  2.  For  misdirection,  in  ruling  that  there  was 
any  evidence  to  go  to  the  jury,  and  that  the  defendants  were 
bound  as  councillors  to  have  produced  before  the  commis- 
sioners the  books  of  the  township,  the  same  not  having  been 
proved  to  have  been  in  their  possession.  3.  For  the  improper 
rejection  of  the  evidence  of  Johns.  4.  For  excessive  damages. 
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—He  cited  Austen  v.  Willward,  Cro.  Eliz.  860 ;  Thorpe  v. 
Barber,  5  C.  B.  675 ;  Haddrick  v.  Heslop,  12  Q.  B.  284; 
Amej  V.  Long,  9  East  473. 

D.  6r.  Miller  and  Anderson  shewed  cause. 

McLean,  J. — On  examination  of  all  the  evidence,  I  can- 
not say  that  the  first  objection  is  well  founded.    I  do  not 
think  the  verdict  contrary  to  law,  for  the  law  will  undoubt- 
edly warrant  such  a  verdict  on  sufiicient  evidence  ;  and  as  to 
the  evidence,  I  must  say  that  I  think  it  is  very  strong  against 
the  defendants,  and  shews  that  they  were  endeavouring  to 
escape  from  an  enquiry  which  was  calculated  to  bring  out 
against  them  very  gross  and  fraudulent  acts  of  miscon- 
duct while  placed  in  the  position  of  councillors  and  guardians 
of  the  interests  of  their  township.    It  is  not  perhaps  sur- 
prising that  they  should  try  to  avoid  such  an  exposure  as 
took  place  before  the  commissioners,  but  if  in  their  efforts 
to  prevent  their  misconduct  from  being  known  they  caused 
to  the  township,  which  it  was  their  duty  to  protect,  a  loss 
and  expenditure  of  money  to  a  large  amount,  they  ought 
not  to  complain  if  they  are  held  responsible  for  the  conse- 
quences of  their  acts.    Had  they  been  conscious  that  their 
conduct  as  members  of  the  municipal  council  was  upright  and 
honest,  a  sense  of  justice  to  themselves  should  have  induced 
them  to  court  and  encourage  enquiry ;  but  the  reverse,  as 
appears  by  the  evidence,  appears  to  have  been  the  case. 
The  books  and  papers  of  the  corporation,  which  were  neces- 
sary to  the  proper  investigation  of  the  financial  afiiairs  of 
the  township,  were  not  produced,  on  the  pretence  that  they 
were  in  the  possession  of  a  clerk  who  was  conveniently  ab- 
sent at  the  time,  but  from  the  evidence  there  is  every  reason 
to  believe  that  they  were  within  the  reach  and  control  of  the 
defendants.    The  clerk  of  the  council,  in  whose  possession 
the  documents  were  said  to  be,  was  also  a  clerk  of  Jehns, 
one  of  the  defendants,  and  after  his  alleged  departure,  and 
while  another  person  was  acting  as  clerk,  a  sum  of  upwards 
of  .£10  was  granted  to  him  by  the  defendants  for  alleged 
services  in  1856,  the  defendant  Horseman  first  signing  the 
order  on  the  treasurer  in  his  character  as  reeve,  and  theii 
endorsing  it  as  agent  for.Nealon,  the  clerk. 
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The  jury,  after  hearing  all  the  evidence,  were  satisfied 
that  if  there  were  documents  or  books  in  the  hands  of  Nealon 
they  were  there  by  the  consent  and  desire  of  the  defendants^ 
and  could  be  produced  by  them  at  any  time,  if  they  desired 
to  do  so,  and  I  certainly  think  the  evidence  leads  strongly 
to  that  conclusion.  If  the  charge  to  the  jury  on  that  point 
had  been  even  stronger  than  it  appears  to  have  been,  it 
would  still  not  be  subject  to  be  regarded  as  misdirection. 

As  to  the  rejection  of  one  of  the  defendants,  Johns,  as  a 
witness  for  his  co-defendants,  it  appears  to  me  to  have  been 
strictly  correct.  He  would  have  been  a  competent  witness 
for  the  plaintiff,  and  so  would  either  of  the  defendants ;  but 
he  could  not  be  called  for  the  defendants  while  he  as  well  as 
they  were  interested  in  reducing  the  amount  of  damages  or 
preventing  any  from  being  recovered.  In  giving  evidence 
for  the  others  he  would,  in  fact,  be  giving  evidence  for  him- 
self. I  think,  therefore,  he  was  not  a  competent  witness  for 
them,  his  name  as  a  party  being  still  on  the  record,  and  he 
being  equally  interested  in  the  result  with  the  other  defen- 
dants, so  far  as  the  damages  were  concerned. 

The  damages  are  certainly  large,  but  then  it  appears  that 
had  it  not  been  for  the  obstructions  and  delays  caused  by 
the  defendants,  the  costs  of  the  commission  would  not  have 
exceeded  £75  or  £100,  but  that  in  consequence  of  their 
conduct  the  expense  actually  paid  amounted  to  £328  6s.  Id. 
If  the  jury  took  the  ^75  as  the  probable  amount  of  costs,  if 
all  information  had  been  readily  afforded,  then  their  verdict 
of  .£250  would  scarcely  reimburse  the  plaintijSs  for  the  extra 
costs  occasioned  by  the  defendants,  so  that  the  verdict  can- 
not by  any  means  be  considered  excessive ;  but  if  £100,  the 
larger  sum  mentioned,  were  taken  as  the  probable  cost  of  the 
commission,  and  the  jury  took  into  consideration  the  interest 
on  the  actual  sum  paid  out,  the  verdict  could  hardly  be  said 
to  be  excessive.  They  were  at  liberty  to  allow  what  would 
replace  the  money  expended  in  consequence  of  the  defen- 
dants' misconduct,  and  it  cannot,  I  think,  be  fairly  alleged 
that  they  have  done  more. 

On  all  the  grounds  urged  for  a  new  trial  I  think  the  de- 
fendants must  fail,  and  that  their  rule  must  be  discharged* 
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Burns,  J. — This  case  has  already  been  before  the  court 
upon  demurrer,  and  the  declaration  is  fully  set  out  in  16  U. 
0.  R.  556. 

1.  As  to  the  rejection  of  the  defendant  Johns,  against 
whom  there  was  a  judgment  by  default.  The  venue  in  this 
case  is  in  the  usual  form  after  a  judgment  by  default  and 
judgment  for  plaintiff  on  demurrer — namely,  that  it  is  con- 
venient and  necessary  that  there  be  but  one  taxation  of 
damages  in  this  suit,  therefore  let  the  giving  of  judgment 
against  the  defendants  Horseman  and  Carr  be  suspended 
until  the  trial  of  the  issues  they  have  put  upon  the  record ; 
and  as  well  to  try  those  issues  as  to  assess  the  damages  on 
occasion  whereof  Horseman  and  Carr  had  put  themselves 
upon  the  judgment  of  the  court,  as  to  enquire  against  Johns 
what  damages  the  plaintiffs  have  sustained,  let  the  jury  come, 
&c.  We  had  a  similar  question  to  this  a  few  terms  ago  in 
an  action  of  assumpsit,  in  which  it  was  held  that  one  defen- 
dant who  had  suffered  judgment  by  default  could  not  be  ex- 
amined as  a  witness  on  behalf  of  a  co-defendant  on  issues 
raised  by  himself,  (a)  This  case  is  an  action  of  tort,  and 
the  case  of  Thorpe  v.  Barber  (5  C.  B.  675)  shews  that  in 
such,  cases  the  defendant,  still  being  a  party  to  the  record, 
and  interested  in  the  question  of  damages,  is  not  a  compe- 
tent witness  for  his  co-defendant  upon  the  trial  of  issues 
raised  by  him.  Great  pains  were  taken  in  that  case  to 
review  and  consider  the  conflicting  decisions  which  had  pre- 
viously prevailed  upon  the  question.  In  the  same  year  the 
question  was  brought  before  the  Queen's  Bench,  but  there 
it  was  whether  in  a  similar  case  the  plaintiff  could  call  as  a 
witness  for  him  in  such  an  action  a  defendant  who  had  suf- 
fered judgment  by  default,  and  after  reviewing  the  autho- 
rities it  was  held  the  plaintiff  might  do  so.  The  court 
upheld  the  doctrine  laid  down  in  Thorpe  v.  Barber. — See 
Haddrick  v.  Heslop  (12  Q.  B.  267).  The  two  cases,  there- 
fore, establish  the  principle,  and  the  distinction  between  the 
plaintiff  and  the  defendant  calling  such  a  witness. 

The  defendants'  counsel  endeavoured  to  draw  a  distinction 


(a)  See  Kerr  et  al.  v.  Hereford,  17  U.  C.  R,  158. 
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in  the  present  case,  that  the  damages  might  and  ought  to  be 
assessed  against  the  defendant  Johns  separately  from  the 
others,  and  that  would  have  the  effect  of  rendering  him  a 
competent  witness  for  the  others,  and  he  relied  upon  some 
old  cases  on  the  subject  of  severing  the  damages  to  establish 
this  proposition.  The  argument  seems  specious,  but  when 
examined  will  not  bear  the  light.  The  declaration  charges 
these  defendants  with  conspiring,  combining,  confederating, 
and  agreeing  together  to  obstruct,  hinder,  and  delay  the 
commissioners  in  the  discharge  of  their  duties  in  making  the 
enquiry,  and  to  cause  great  expense  and  damage  to  the 
plaintiffs  by  increasing  the  costs  and  expenses  of  the  com- 
mission, and  to  prevent  the  commissioners  from  obtaining 
the  evidence.  The  defendant  who  has  suffered  judgment 
by  default  has  thus  admitted  all  that  is  charged,  and  admits 
his  complicity  with  the  others.  The  point  was  much  discus- 
sed in  Hill  and  another  v.  Goodchild  (5  Burr.  2790),  and  the 
doctrine  laid  down  by  Lord  Mansfield  in  giving  the  judgment 
of  the  court  is,  that  where  a  joint  trespass  is  stated,  and  the 
jury  find  two  or  more  defendants  guilty  of  that  joint  trespass, 
they  cannot  sever  the  damages  against  each.  In  Sabin  v. 
Long  (1  Wils.  30),  where  one  of  two  defendants  allowed 
judgment  by  default,  it  was  held  the  jury  must  assess  the 
same  amount  of  damages  against  him  that  they  gave  against 
the  other. 

2.  There  was,  in  my  opinion,  no  misdirection  to  the  jury 
in  respect  of  the  evidence.  It  was  proved  sufficiently  clear, 
beyond  all  doubt,  that  if  the  defendants  had  promptly  af- 
forded the  commissioners  the  information  required,  they 
would  have  been  enabled  to  have  completed  their  report  in 
some  eight  or  ten  days,  at  an  expense  of  some  <£75  or  £100. 
The  jury  were  not  told  that  it  was  the  duty  of  the  defendants 
to  take  the  books,  papers,  and  documents  out  of  the  custody 
of  the  clerk,  and  produce  them  to  the  commissioners,  but 
were  told  that  the  defendant  Horseman  as  the  head  of  the 
corporation,  and  the  other  defendants  as  councillors,  had  a 
right  to  direct  the  clerk  to  obey  in  furnishing  that  informa- 
tion, and  it  was  their  duty  to  give  such  directions.  There 
can  be  no  question  but  that  such  was  their  duty.    The  clerk, 
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it  appears,  got  out  of  the  way,  and  it  was  a  question  for  the 
jury  to  say  whether  that  proceeded  from  the  connivance  of 
and  collusion  with  the  defendants  to  frustrate  the  means  of 
enquiry.  If  it  were  so,  then  there  was  an  active  act  of  ob- 
struction to  the  commissioners,  as  well  as  passive  acts  by 
their  not  doing  what  was  their  obvious  duty  to  do  under  the 
circumstances.  It  appears  the  commissioners  did  not  rely 
upon  the  defendants  producing  the  books,  &c.,  but  took  steps 
to  summon  the  clerk,  who,  after  being  summoned,  had  com- 
munications with  defendant  Carr,  and  then  the  clerk  in- 
formed the  officer  summoning  him  that  Carr  would  produce 
the  books  to  the  commissioners.  It  was  proved  that  some- 
thing like  a  book,  which  was  supposed  to  be  the  minute-book 
of  the  council,  was  concealed  by  Carr  under  his  coat  when  he 
appeared  before  the  commissioners,  but  he  did  not  produce 
it.  The  defendants  made  a  shew  of  complying  with  the  re- 
quirements of  the  commissioners,  by  causing  the  clerk  to 
send  a  quantity  of  papers  and  documents  to  the  commission- 
ers ;  but  when  they  were  examined  they  were  found  to  have 
nothipg  whatever  to  do  with  the  enquiry  the  commissioners 
were. to  make.  In  point  of  law  the  action  was  held  to  be 
sustainable  by  the  determination  of  the  demurrer,  and  all 
that  remained  after  that  was  to  see  whether  the  facts  stated 
in  the  declaration  were  sustained  by  the  evidence.  I  think 
it  impossible  to  read  the  evidence,  and  not  see  that  the  cor- 
poration had  abundant  reason  to  complain  of  the  conduct  of 
the  defendants,  and  that  it  sustained  a  right  of  action 
against  them  for  putting  the  corporation  to  extra  and  unne- 
cessary expense.  If  the  corporation  should  be  put  to  ex- 
traordinary expenses  in  consequence  of  those  who  are  chosen 
to  be  its  guardians  falling  into  an  error  in  the  discharge 
of  their  duty,  or  such  duty  be  conscientiously  discharged 
at  a  greater  expense  than  some  might  consider  right,  of 
course  no  action  can  be  maintained  by  the  corporation  to  be 
reimbursed.  In  this  case  the  defendants  were  charged  with 
misconduct  in  the  management  of  the  financial  and  monetary 
affairs  of  the  township,  and  they  knevf  that  the  investigation 
which  was  being  proceeded  with  was  to  ascertain  whether 
such  misconduct  could  be  established  or  not.    Not  only 
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every  principle  of  duty  as  guardians  of  this  corporation 
should  have  prompted  them  to  be  ready  and  active  in  ren- 
dering their  assistance  to  the  commissioners,  but  the  dictates 
of  their  own  consciences  as  honest  men,  irrespective  of 
office,  should  have  actuated  them  in  being  willing  to  repel 
with  indignation  the  charges  made  against  them  if  there 
were  no  truth  in  them,  and  it  should  have  been  their  desire 
to  urge  on  the  enquiry  as  fast  and  as  speedily  as  possible. 
Instead,  however,  of  doing  so,  the  evidence  but  too  plainly 
establishes,  not  only  the  absence  of  desire  to  facilitate  the 
enquiry,  but  absolutely  an  obstruction  to  the  proceedings  of 
the  commissioners.  And  not  content  with  that,  the  very 
day  before  they  go  out  of  office  they  pay  that  same  clerk,  or 
rather  pay  themselves  in  his  name,  a  sum  of  money,  at  a 
time  when  he  had  left  that  part  of  the  country,  as  we  must 
infer,  for  no  other  inference  can  really  be  drawn,  to  avoid 
an  examination  before  the  commissioners,  and  at  a  time,  too, 
when  he  had  moneys  in  his  hands  belonging  to  the  township 
unaccounted  for.  With  respect  to  the  damages  being  exces- 
sive, when  the  facts  are  looked  at,  and  we  see  that  the  ex. 
penses  of  the  commission  were  .£328  6s.  Id.,  and  the  jury 
have  only  reimbursed  the  corporation  to  the  extent  of  £250, 
it  is  quite  impossible  to  say  the  defendants  have  any  right, 
either  legal  or  moral,  to  complain. 

Rule  discharged,  (a) 


The  Port  Whitby  and  Lakes  Sougog,  Simcoe,  and 
Huron  Road  Co.  v.  The  Corporation  of  the  Town 
OF  Whitby. 

13  ^  14  Vic,  chaps.  14  ^  15 — Road  through  town — Obligation  to  repair. 

The  road  in  question,  wMcli  ran  through  the  town  of  Whitby,  was  part  of 

a  macadamised  road  made  by  the  government  before  the  13  and  14  Vic, 

ch.  14,  and  afterwards  transferred  to  the  plaintiffs. 
Held,  that  under  the  13  &  14  Vic,  chaps.  14  &  15,  the  corporation  of  the 

town  were  clearly  bound  to  keep  in  repair  that  portion  of  it  within  their 

limits. 

This  was  an  action  brought  by  the  plaintiffs  to  recover 
from  the  defendants  the  sum  of  £60,  for  repairs  done  by  the 

(a)  The  Chief  Justice  having  been  absent  during  the  argument  gave  no 
judgment. 
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plaintiffs  on  a  road  in  the  town  of  Whitby ;  and  by  consent 
of  the  parties,  and  by  the  order  of  the  Honourable  Mr. 
Justice  McLean^  dated  the  12th  day  of  February,  A.D., 
1859,  the  following  case  was  stated  for  the  opinion  of  the 
court,  without  any  pleadings  : 

Case. 

The  road  in  question  is  part  of  a  macadamized  road 
constructed  by  the  government  before  the  passing  of  the 
act  13  &  14  Vic,  ch.  14,  leading  from  the  Whitby  harbour, 
then  called  Windsor  harbour,  to  lake  Scugog. 

The  plaintiffs  were  incorporated  under  the  provisions  of 
the  statutes  12  Vic,  ch.  84,  and  13  &  14  Vic,  ch.  14,  by  an 
instrument  dated  the  11th  of  October,  1850,  and  registered 
on  the  14th  of  October,  1850. 

By  an  order  in  council,  dated  the  3rd  July,  1852,  and 
published  in  the  Canada  Gazette  of  November,  1852,  page 
13,494,  the  said  road  was  transferred  to  the  plaintiffs. 

The  town  of  Whitby  was  incorporated  by  the  act  18  Vic, 
ch.  28,  passed  the  18th  of  December,  1854,  and  the  portion 
of  the  road  in  question  fell  within  the  limits  of  the  town  as 
so  incorporated. 

The  plaintiffs,  at  or  soon  after  the  incorporation  of  the 
town,  were  about  to  erect  toll-gates  on  that  portion  of  the 
road  within  the  limits  of  the  town,  and  to  levy  tolls  thereat, 
for  the  purpose  of  maintaining  the  said  portion  in  repair ;  but 
at  the  request  of  the  defendants,  and  in  consideration  that 
the  defendants  would  maintain  the  said  portion  of  road  in 
repair,  forbore,  and  have  since  forborne  so  to  do,  and  the 
defendants  accordingly  did  for  a  time  maintain  the  said 
portion  of  road  in  repair,  but  afterwards,  and  before  the 
1st  of  January,  1858,  refused  to  continue  such  repairs. 

Certain  repairs  becoming  necessary  to  be  made  between 
the  1st  of  January,  1858,  and  the  30th  of  November,  1858, 
and  each  party  disputing  their  liability  to  make  the  same,  it 
was  agreed  that  the  same  should  be  done  by  the  plaintiffs, 
without  prejudice  to  the  liability  of  the  defendants  to  make 
the  same,  and  to  the  right  of  the  plaintiffs  to  recover  the 
value  thereof  from  the  defendants. 

The  said  repairs  were  accordingly  made  by  the  plaintiffs, 
and  this  action  is  to  recover  the  value  thereof. 

The  question  for  the  court  is,  whether  the  plaintiffs  or  the 
defendants  were  bound  by  law  to  repair  the  said  road. 
If  the  court  shall  be  of  opinion  that  the  defendants  were 
liable,  then  judgment  is  to  be  entered  for  the  plaintiffs  for 
£60  damages,  without  costs. 

6  VOL.  XVIII. 
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If  the  court  shall  be  of  opinion  that  the  plaintiffs  were 
liable,  then  judgment  of  non-pros,  is  to  be  entered  for  the 
defendants  without  costs. 

Adam  Wilson,  Q.  C,  and  C.  S.  Patterson,  for  plaintiffs, 
referred  to  13  &  14  Vic,  chaps.  14  and  15 ;  12  Vic,  ch.  84  ; 
16  Vic,  ch.  190,  sec  34;  22  Vic,  ch.  99,  sees.  322,  323. 

J.  V.  Ham,  contra. 

KoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

It  seems  to  us  plain  that  the  obligation  to  keep  this  road 
in  repair,  where  it  passes  through  territory  comprised  within 
the  limits  of  the  town,  lies  upon  the  town,  and  not  upon  the 
company. 

The  13  &  14  Vic,  ch.  14,  imposes,  as  a  general  rule,  upon 
the  purchasers  of  any  road  made  by  the  government  the 
duty  of  keeping  such  road  in  repair.  But  the  statute  13  & 
14  Vic,  ch.  15,  passed  a  few  days  afterwards,  creates  a  par- 
ticular exception  to  that  general  provision.  The  two  acts 
should  be  read  as  one,  and  the  first  clause  of  chapter  15 
must  be  allowed,  like  a  proviso,  to  qualify  the  general 
terms  of  chapter  14.  There  would  be  no  repugnancy,  we 
think,  even  if  both  acts  had  been  passed  on  the  same  day. 
We  see  nothing  in  the  16  Vic,  ch.  190,  or  in  the  statute 
18  Vic,  ch.  28,  incorporating  the  town  of  Whitby,  or  in  the 
Municipality  Act  22  Vic,  ch.  99,  that  should  be  allowed  to 
affect  the  question  raised  in  this  case.  Our  judgment  is  in 
favour  of  the  plaintiffs. 

Judgment  for  plaintiffs. 


Between  The  Frontenac  Division  Number  Two,  Sons 
OF  Temperance  of  Canada  West,  and  William 
RuDSTON  and  Edward  Stacey,  Defendants. 

Under  the  14  &  15  Vic,  ch.  159,  incorporating  the  Sons  of  Temperance,  the 
grand  division  have  no  power  to  dissolve  a  subordinate  division. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants  for  the  recovery  of  £29,  for  damages  for  the 
taking  of  the  property,  regalia  and  furniture  of  the  plaintiffs 
by  the  defendants    and  by  the  consent  of  the  parties,  and 
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by  tlie  order  of  the  Honourable  Mr.  Justice  Richards^  dated 
November  22nd,  1858,  according  to  the  Common  Law  Pro- 
cedure Act,  1856,  the  following  case  was  stated  for  the  opi- 
nion of  the  court  without  any  pleadings  : 

CASE. 

The  plaintiffs  were  originally  constituted  under  "  The 
National  Division  of  the  Sons  of  Temperance  of  the  United 
States,"  and  became  a  subordinate  division  under  the 
"  Grand  Division  of  the  order  of  the  Sons  of  Temperance 
of  Canada  West,"  and  as  such  subordinate  division  were,  on 
the  8th  of  April,  1852,  incorporated  under  the  provincial 
statute  14  &  15  Vic,  ch.  159,  and  in  accordance  with  the 
provisions  thereof. 

The  annexed  rules  and  regulations  are  the  rules,  regula- 
tions, orders  and  by-laws  of  the  grand  division,  to  which  all 
subordinate  divisions  are  amenable,  so  far  as  they  are  not 
inconsistent  with  the  act  of  incorporation,  (a) 

Afterwards  differences  arose  between  certain  members  of 
the  Frontenac  division.  Some  of  the  members  called  on  the 
said  grand  division  to  interfere,  and  preferred  charges 
against  the  plaintiffs,  and  some  members  thereof,  before  the 
said  grand  division,  which  resulted  in  the  said  grand  division 
adopting  and  passing  a  resolution,  on  the  4th  of  December, 
1857,  expelling  two  of  the  members  of  the  Frontenac  division, 
and  declaring  said  Frontenac  division  guilty  of  insubordina- 
tion, and  calling  on  the  other  members  of  the  said  Frontenac 
division  to  act  in  accordance  therewith. 

On  the  same  day  the  said  grand  division  adopted  and 
passed  another  resolution,  as  follows :  That  the  Grand 
Worthy  Patriarch  be  delegated  from  this  grand  division  to 
number  two,  to  counsel  the  members  thereof,  and  to  encou- 
rage them  in  goodness,  and  generally  to  keep  a  watchful 
supervision  over  their  proceedings,  and  that  he  have  power 
to  suspend  said  division  number  two,  or  otherwise  to  deal 
with  it,  as  he  may  deem  expedient  and  necessary." 

Thereupon  Dr.  Beatty,  the  Grand  Worthy  Patriarch  of 
the  grand  division,  on  the  24th  of  December,  1857,  attended 
a  meeting  of  the  Frontenac  division,  and  upon  their  refusal 
to  expel  the  members  already  declared  expelled  by  the 
grand  division,  he  announced  to  the  Frontenac  division  that 
they  were  suspended,  and  he  removed  a  charter  received 


(a)  It  is  considered  unnecessary  to  insert  these  rules,  fts  no  effect  is  given 
to  them  in  the  judgment. 
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from  the  said  national  division  of  the  United  States  from 
the  lodge  room. 

On  the  26th  of  December,  1857,  the  defendants,  two 
officers  of  the  said  grand  division,  came  to  the  lodge  room 
of  the  said  Frontenac  division,  and  by  the  direction  of  the 
said  Grand  Worthy  Patriarch,  and  as  his  special  deputies, 
took  into  their  possession,  and  removed,  in  accordance  with 
the  said  by-laws  of  the  said  grand  division,  certain  articles 
of  regalia  and  furniture,  being  part  of  the  personal  property 
of  the  plaintiffs,  valued  at  £29,  and  kept  the  same  as  such 
special  deputies. 

The  said  defendants  were  authorised  to  do  this  by  instruc- 
tions from  the  said  Grand  Worthy  Patriarch,  and  under  the 
aforesaid  by-laws  of  the  grand  division,  as  far  as  such  by- 
laws could  give  authority. 

Since  the  said  taking  of  the  said  regalia  and  furniture  by 
the  defendants,  the  said  grand  division,  on  the  24th  of  June, 
1858,  adopted  and  passed  a  resolution,  declaring  that  the 
said  Frontenac  division  had  by  its  own  acts  forfeited  its 
charter,  and  that  the  said  charter  was  so  forfeited  ;  but  the 
plaintiffs  have  not  otherwise  than  as  aforesaid  forfeited  their 
charter,  or  ceased  to  be  a  corporation. 

And  thereupon  the  following  questions  are  submitted  to 
this  honourable  court : 

Firstly. ~W eve  the  defendants,  after  the  said  Frontenac 
division  were  so  declared  suspended,  justified  in  removing 
the  regalia  and  furniture  of  the  plaintiffs,  and  keeping  and 
detaining  it  as  aforesaid. 

Secoiidly, — Have  the  grand  division  in  any  case  power  to 
dissolve  a  subordinate  division  after  it  has  become  incorpo- 
rated, without  the  consent  of  the  subordinate  division. 

If  the  court  shall  be  of  opinion  in  the  affirmative  of  the 
first  question,  judgment  shall  be  entered  up  for  the  defen- 
dants, with  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative  of  the  first 
question,  judgment  shall  be  entered  for  the  plaintiffs,  for  £29 
and  costs. 

JScdes,  Q.  C,  for  the  plaintiffs.  KirkpatricJc,  Q.  C,  for 
defendants. 

Robinson,  0.  J.,  delivered  the  judgment  of  the  court. 

By  the  fourth  section  of  the  statute  14  &  15  Vic,  ch.  189, 
subordinate  divisions  when  incorporated  (which,  according  to 
the  fifth  section,  must  be  at  their  own  request)  have  the  same 
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privileges  conferred  upon  them  as  the  larger  corporation 
called  the  grand  division.  Among  these  is  the  important 
privilege  of  holding  real  estate,  not  exceeding  in  value, 
however,  .£5000,  and  personal  property  to  any  amount. 

The  exacting  by  the  fifth  section  that  the  subordinate 
division  to  be  admitted  shall  be  in  full  standing  in  the  order, 
is  nothing  prospective  in  its  nature.  It  makes  the  being  in 
full  standing  in  the  order  a  condition  of  being  admitted  in 
the  first  instance,  not  a  condition  of  the  existence  of  the 
charter. 

Whatever  is  meant  by  being  of  full  standing  in  the  order, 
we  cannot  say  that  the  non-existence  of  such  full  standing 
after  the  subordinate  division  has  been  admitted  and  incor- 
porated works  ipso  facto  a  dissolution  of  the  corporation,  so 
that  its  corporate  capacity  and  privileges  cease,  as  to  all 
purposes. 

The  tenth  clause  of  the  act  impliedly  makes  it  optional 
with  the  subordinate  division  to  dissolve  itself.  We  see  no 
provision  in  the  statute  for  its  dissolution  in  any  other  man- 
ner, and  we  can  recognise  no  other  authority  for  dissolving 
the  corporation,  unless  indeed  it  might  be  upon  a  proceeding 
by  quo  warranto,  supposing  this  to  be  a  corporation  of  such 
a  nature  as  that  proceeding  is  applicable  to  at  common  law. 

We  see  nothing  in  the  rules  and  by-laws  to  which  we  are 
referred  which  we  can  give  effect  to  as  over-ruling  the  statute 
in  this  respect.  Whatever  may  have  been  contemplated,  the 
statute  14  &  15  Yic.  does  not  place  in  the  hands  of  the  large 
corporation  mentioned  in  it  the  power  of  dissolving  any  of 
the  subordinate  corporations  which  may  have  been  formed 
under  the  statute  ;  and  if  this  subordinate  corporation  had 
dissolved  itself,  as  it  might  do  under  the  tenth  clause,  then, 
before  the  grand  division  could  make  a  claim  to  any  of  its 
property,  some  thing  more  would  be  necessary  to  be  shewn 
than  is  shewn  here,  before  such  grand  division  could  step  in 
and  assert  its  right. 

In  our  opinion  judgment  should  be  entered  for  the  plain- 
tiffs for  the  sum  agreed  upon. 

Judgment  for  plaintiffs. 
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Tyre  V.  Wilkes. 

Action  by  creditor  of  R.  W.  Co.  against  a  shareholder — Nul  tiel  record — Proof 
of  judgment — 16  Vic,  ch.  19 — Judgment  pro  confesso — Defendant  out  of  the 
Jurisdiction. 

In  an  action  Tby  a  creditor  of  the  BufiFalo,  Brantford,  and  Goderich  R.  W.  CoZ 
against  a  shareholder,  defendant  pleaded,  among  other  pleas,  nul  He 
record  as  to  the  judgment  obtained  against  the  company,  and  issue  was 
joined  thereon.  It  did  not  appear  at  the  trial  that  this  issue  had  been 
disposed  of ;  and  held,  therefore,  that  the  plaintiff,  not  being  shewn  to 
be  a  creditor  of  the  company,  could  not  recover.  In  such  actions  it  is  not 
necessary  to  aver  that  calls  have  been  made  upon  defendant's  stock. 

The  16  Vic,  ch.  19,  allowing  judgments  to  be  taken  pro  confesso  against  a 
party  to  the  writ  not  appearing  to  give  evidence,  does  not  apply  where 
he  resides  out  of  the  jurisdiction.— Patchin  v.  Davis,  10  U.  C.  R.  639, 
confirmed. 

The  substance  of  the  declaration  in  this  action  is  stated 
in  13  U.  C.  R.  482,  by  the  court  in  giving  judgment  upon 
demurrer  filed  bj  the  plaintiff  to  the  defendant's  fourth  and 
last  plea. 

That  plea  was  adjudged  by  the  court  to  be  insufficient, 
and  the  plaintiff,  at  the  last  assizes  held  at  Brantford,  before 
Hohinson,  C.  J.,  carried  his  cause  to  trial  upon  the  issues 
raised  upon  the  defendant's  first  and  third  pleas. 

These  pleas  were — 1.  Nunquam  indebitatus.  2.  Payment 
in  full  of  plaintiff's  claim  before  action  brought. 

There  was  also  a  plea  of  nul  tiel  record,  denying  that 
there  was  any  record  of  such  a  judgment  in  the  court  of 
Common  Pleas  as  was  averred  in  the  declaration. 

The  issues  on  defendant's  plea  of  never  indebted,  and  plea 
of  payment,  were  the  only  issues  to  be  tried  by  the  jury. 

The  defendant's  attorney  had  admitted  in  writing  before 
the  trial  "his  subscription  of  stock :  that  the  calls  were  duly 
made  as  set  out  in  the  declaration ;  and  that  the  copy  pro- 
duced by  Mr.  Farrell  might  be  used  as  the  original  could 
be  if  produced." 

This  admission  was  put  in,  and  the  plaintiff  shewed  that 
his  claim  under  the  judgment  against  the  Buffalo,  Brantford, 
and  Goderich  Railway  Company,  with  interest,  amounted 
to  £126  6s.  2d. 

The  plaintiff  gave  no  other  evidence.  The  defendant  took 
several  objections — 1.  That  the  action  should  have  been 
special.    2.  That  it  must  be  by  a  creditor  of  the  company. 
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It  appeared  to  the  learned  Chief  Justice  that  the  declara- 
tion was  special,  and  that  it  did  appear  that  the  plaintiff  was 
suing  as  a  creditor  of  the  company  ;  but  he  thought  it  was 
necessary  for  the  plaintiff  to  establish  by  proof  upon  the 
trial  whatever  was  necessary  to  shew  the  defendant  to  be 
liable  to  the  plaintiff  under  the  statute.  He  remarked  that 
the  defendant  had  denied,  in  his  second  plea,  the  alleged 
record  of  a  judgment  recovered  in  the  Court  of  Common 
Pleas  by  this  plaintiff  against  the  Buffalo,  Brantford,  and 
Goderich  Railway  Company,  and  the  plaintiff  had  replied 
in  the  usual  form,  and  a  day  was  given  for  producing  the 
record  in  court,  yet  it  did  not  appear  that  this  issue  had 
been  disposed  of :  that  there  was  no  entry  upon  the  record 
of  any  judgment  upon  it,  and  there  was  therefore  no  evidence 
that  this  plaintiff  was  a  creditor  of  the  railway  company,  as 
was  alleged  in  the  declaration  ;  but  he  allowed  a  verdict  for 
the  plaintiff  to  be  taken,  reserving  leave  to  the  defendant  to 
move  to  have  a  nonsuit  entered. 

The  plaintiff.  Tyre,  resided  in  Montreal,  in  Lower  Canada, 
and  the  defendant  had  served  his  attorney  with  a  notice 
under  the  statute  that  he  intended  to  examine  him  as  a 
witness  upon  the  trial.  The  plaintiff  did  not  attend,  but 
the  learned  Chief  Justice  declined  to  take  any  thing  as  con- 
fessed by  him  in  consequence  of  his  non-attendance,  not 
considering  that  the  statute  applied  where  the  party  whose 
attorney  has  been  served  with  such  notice  resided  out  of  the 
jurisdiction  of  this  court. 

The  jury  gave  a  verdict  for  the  plaintiff  for  £126  6s.  2d. 

Hichards,  Q.  C,  obtained  a  rule  nisi  for  a  nonsuit,  on  the 
ground  that  there  was  no  sufficient  evidence^to^prove  a  debt ; 
or  for  a  new  trial  without  costs,  because  the  plaintiff  did  not 
appear  to  be  examined  as  a  witness  ;  or  why  judgment  should 
not  be  arrested,  because  the  declaration  did  not  shew  posi- 
tively that  the  plaintiff  was  or  is  a  creditor  of  tho  Buffalo, 
Brantford,  and  Goderich  Railway  i  Company,  or  that  the 
company  was  indebted  to  the  plaintiff  in  the  amount  claimed, 
or  that  this  defendant  was  indebted  to  the  company,  or  the 
number  or  amount  of  calls  in  respect  of  which  the  defendant 
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was  indebted,  nor  that  any  calls  were  ever  made  on  the  de- 
fendant for  stock,  or  any  notice  of  such  calls  given  to  the 
defendant. — He  cited  14  &  15  Vic,  ch.  51,  sec.  19  ;  Buffalo, 
Brantford,  and  Goderich  E.  W.  Co.  v.  Parke,  12  U.  C.  R. 
607. 

J.  Paterson,  contra,  cited  Patchin  v.  Davis,  10  U.  C.  R. 
639  ;  Wragg  v.  Jarvis,  5  0.  S.  290. 

Robinson,  0.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  ground,  we  think,  for  arresting  the  judgment, 
if  such  a  motion  could  be  entertained  after  the  plaintiff  has 
had  judgment  in  his  favour  on  demurrer.  The  fact  that  the 
plaintiff  is  a  creditor  is  sufficiently  averred  in  the  declaration, 
and  also  that  there  is  a  certain  sum  remaining  unpaid  by  the 
defendant  upon  his  stock  subscribed. 

There  does  not  seem  to  be  any  necessity  for  the  plaintiff 
in  such  cases  to  aver  that  calls  have  been  made  upon  the 
shareholders  upon  which  he  is  indebted.  It  is  enough,  under 
the  statute,  to  shew  that  there  is  stock  of  his  yet  unpaid,  and 
he  may  be  made  liable,  we  think,  to  the  amount  of  it,  if  re- 
quired for  paying  the  creditors  of  the  company  in  full,  though 
no  calls  for  that  stock  had  yet  been  made  upon  him  by  the 
company.  This  appears  also  to  be  the  nature  and  effect  of 
the  provision  made  by  the  imperial  act,  16  Vic,  ch.  45, 
though  in  other  respects  the  shareholder  is  more  carefully 
protected  by  the  enactments  in  the  imperial  act  than  in 
ours.  And  besides,  as  to  arresting  the  judgment  upon  any 
such  ground,  the  manner  in  which  the  defendant  has  pleaded 
over  would  cure  the  objections  taken  to  the  record. 

The  defendant,  we  think,  could  not  claim  to  have  the 
plaintiff  nonsuited,  because  he  did  not  attend  to  be  examined 
upon  the  trial,  upon  a  notice  given  that  he  would  be  required. 
We  have  held  that  under  the  second  clause  of  our  statute, 
16  Vic,  ch.  19,  a  party  to  a  suit  cannot  be  compelled  to 
attend  from  a  country  beyond  the  jurisdiction  of  the  court,  {a) 
It  would  be  unreasonable  that  he  should  be,  and  the  pro- 
vision made  in  the  following  clause  shews,  we  think,  that 


(a)  See  Patchin  v.  Davis,  10  U.  C.  R.  639. 
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this  was  not  intended.  But  we  think  there  should  be  a  new 
trial  in  this  case,  because  there  was  no  proof  that  the  plain- 
tiff is  a  judgment  creditor  of  the  company,  which  there  ought 
to  be  before  the  liability  of  the  shareholder  can  be  said  to 
be  established. 

The  defendant  had  expressly  denied  by  a  formal  plea  of 
nul  tiel  record  the  existence  of  the  alleged  judgment  in 
favour  of  Tyre  against  the  company,  and  as  there  was  no 
entry  of  any  judgment  on  that  plea,  there  was  no  legal  proof 
of  the  judgment. 

We  take  it  for  granted  judgment  must  have  been  given 
for  the  plaintiff  on  the  plea  of  nul  tiel  record ;  but  if  it  was, 
there  was  an  omission  to  enter  it,  and  the  right  of  the  plaintiff 
to  sue  was  not  in  that  most  essential  particular  established ; 
and  besides  there  was  no  writ  of  ^.  fa,  against  the  company 
with  return  of  nulla  bona  produced  at  the  trial.  The  plaintiff 
seems  to  have  proceeded  incautiously,  as  if  assuming  that 
the  defendant  would  not  again  require  the  documentary 
evidence  to  be  given  upon  this  trial  which  was  given  upon 
the  last,  and  which  there  could  be  no  pretence  for  disputing. 
In  that  respect  he  was  disappointed,  for  the  defendant 
seemed  disposed  to  take  every  objection.  The  plaintiff  ap- 
pears also  to  have  relied  upon  the  defendant's  written 
admission  as  dispensing  with  every  thing,  whereas  it  was 
limited. 

New  trial,  costs  to  abide  the  event. 


Regina  v.  The  Woodstock  and  Dereham  Plank  and 
Gravel  Road  Company. 

Joint-stock  road  company — Street  running  into  their  road — Obstruction  of  the 
approach — Indictment  for  nuisance. 

Where  a  street  ran  into  a  road  allowance,  but  did  not  cross  it,  and  defend- 
ants, being  incorporated  under  16  Vic,  ch.  190,  for  gravelling  the  road, 
so  far  lowered  the  level,  in  order  to  get  the  grade  prescribed  by  the  statute, 
as  to  make  the  approach  from  this  street  impassable,— 

Held,  that  they  were  justified  in  so  doing,  and  not  guilty  of  a  nuisance  in 
obstructing  the  street,  or  obliged  to  restore  the  approach. 

Indictment  for  nuisance  in  obstructing  a  highway. 
At  the  trial,  at  Woodstock,  before  Bohinson^  C.  J.,  it 
appeared  that  the  defendants  were  incorporated  under  the 
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16  Yic,  ch.  190 :  that  their  road,  being  the  public  allow- 
ance for  a  town  line  between  East  and  West  Oxford,  passed 
by  the  end  of  Raglan  street  just  outside  the  limits  of  the 
town  :  that  before  they  began  their  work  it  had  been  cus- 
tomary to  pass  with  teams  from  this  street  into  the  town 
line,  and  that  to  obtain  the  grade  required  by  the  act  they 
had  lowered  the  level  of  their  road  so  as  to  make  this  im- 
possible.   This  was  the  obstruction  complained  of. 

It  was  contended  for  defendants  that  they  were  neither 
compelled  nor  authorised  to  alter  Raglan  street,  so  as  to 
make  the  approach  from  thence  into  their  road  passable  as 
before  ;  and  a  verdict  of  guilty  was  rendered,  subjeet  to  the 
opinion  of  the  court. 

Beard  for  the  prosecution. 
Anderson  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants'  road  merely  passed  along  the  end  of 
Raglan  street,  which  only  led  to  their  road,  but  never 
crossed  it,  so  that  in  reality  the  defendants  cannot  be  truly 
said  have  obstructed  any  part  of  Raglan  street. 

The  defendants  had  power  by  act  of  parliament  to  make 
their  own  road  along  the  town  line ;  and  they  were  not  only 
authorised  but  required  by  law  to  make  it  according  to  a 
certain  grade,  which  obliged  them  to  lower  the  bed  of  it  as 
they  did.  We  see  nothing  in  any  statute  which  made  it 
incumbent  on  them  to  grade  any  cross  roads  or  streets 
which  lead  into  their  road,  so  as  to  prevent  inconvenience 
in  approaching  it  from  such  cross  roads 

They  had  authority  by  statute  to  make  their  road,  and  to 
make  it  as  they  have  done  ;  and  in  our  opinion  they  are  not 
guilty  of  a  nuisance  because  in  bringing  their  road  to  a  pro- 
per grade,  as  required  by  law,  they  have  had  to  sink  it  below 
the  level  of  a  cross  road  leading  into  it.  The  town  line,  as 
it  passed  by  the  end  of  Raglan  street,  might  have  happened 
to  run  through  a  valley,  which  would  make  an  embankment 
necessary ;  and  we  cannot  hold  that  a  leading  road  through 
the  country,  such  as  that  of  the  plaintiffs,  could  not  receive 
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such  necessary  improvement,  if  it  would  render  a  cross  road 
or  street  of  a  village  which  led  into  it,  and  not  beyond  it,  no 
longer  practicable  at  the  junction.  If  the  cross  road  or 
street  had  crossed  the  town  line,  and  gone  beyond  it,  a  dif- 
ferent question  would  be  presented. 

The  statute  16  Vic,  ch.  190,  sections  2,  3,  6  and  11,  has 
been  carefully  considered  by  us.  We  see  no  provision 
against  interfering  with  cross-roads,  or  streets,  in  carrying 
on  improvements,  nor  any  provision  to  meet  such  a  case. 
These  defendants  had  no  right  and  were  not  obliged  to 
enter  upon  Raglan  street,  and  to  begin  far  back  upon  that 
street  to  alter  its  level,  so  as  to  construct  a  gradual  approach 
to  the  town  line.  That  must  be  left,  for  any  thing  we  can 
see,  to  the  proper  municipal  authorities  having  control  over 
that  street,  or  to  those  interested  in  being  able  to  get  out  of 
it  upon  the  plaintiff's  road. 

A  verdict  should,  in  our  opinion,  be  entered  for  the  defen- 
dants. 

Judgment  for  defendants. 


Regina  ex  REL.  Hart  v.  Lindsay. 

Quo  warranto — Form  of  rule  nisi  for  information — Election  of  deputy  reeve — 
Right  of  members  of  the  county  council  to  question  it — JEJffect  of  the  assessment 
roll. 

Where  an  information  in  the  nature  of  a  quo  warranto  is  asked  for  on  behalf 
of  an  individual,  it  must  be  exhibited,  if  allowed,  in  the  name  of  the  mas- 
ter of  the  crown  office ;  but  where  the  rule  in  such  a  case  was  to  shew 
cause  why  the  Attorney-General  should  not  be  allowed  to  file  the  infor- 
mation— Held,  that  the  mistake  was  not  fatal. 

Held,  that  the  reeve  of  the  Gore  of  Toronto,  being  a  member  of  the  county 
council  of  Peel,  to  which  the  village  of  Brampton  sent  members,  had  suf- 
ficient interest  in  the  election  of  a  deputy  reeve  for  that  village  to  enable 
him  to  question  it. 

Whether,  in  disputing  the  validity  of  such  election  on  the  ground  that 
Brampton  did  not  contain  the  requisite  number  of  freeholders  and  house- 
holders, they  could  go  behind  the  assessment  roll,  was  not  determined, 
but  the  court  granted  a  quo  warranto  that  the  question  might  be  formally 
raised. 

Faterson  obtained  a  rule  calling  on  the  defendant  to  shew 
cause  why  an  information  in  the  nature  of  quo  warranto 
should  not  be  allowed  to  be  filed,  for  that  he  improperly 
held  the  office,  and  was  improperly  chosen,  deputyreeve 
of  the  village  of  Brampton. 
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EccUs^  Q.  C,  shewed  cause,  and  referred  to  Cole  on  Quo 
Warranto,  113,  119,  124,  139.  M,  Q.  Cameron  supported 
the  rule,  citing  In  re  Biggar,  3  U.  C.  E.  144. 

The  facts  of  the  case,  the  objections  taken,  and  the  pro- 
visions of  the  statute,  are  sufficiently  stated  in  the  judgment. 

Burns,  J. — This  application  has  been  made  because  the 
127th  section  of  the  Municipal  Institutions  Act,  22  Vic,  ch. 
99,  is  defective  in  this  respect.  Under  that  section  an  ap- 
plication may  be  made  to  a  single  judge,  but  then  it  must 
be  made  either  by  a  candidate  at  the  election,  or  by  an 
elector  who  either  gave  or  tendered  his  vote  at  the  election. 
In  the  present  case  the  defendant  has  been  elected  deputy- 
reeve  for  the  village  of  Brampton  by  virtue  of  the  135th 
section  of  the  act,  the  object  of  such  election  being,  not  to 
give  the  defendant  a  seat  in  the  council  of  the  village  of 
Brampton,  but  as  such  deputy-reeve  to  authorise  him  to 
take  his  seat  in  the  council  of  the  united  counties  of  York 
and  Peel,  and  in  the  provisional  council  of  the  county  of  Peel. 

Several  objections  have  been  urged  against  the  rule  being 
made  absolute — 1.  That  it  calls  upon  the  defendant  to  shew 
cause  why  Her  Majesty's  Attorney-General  should  not  have 
leave  to  exhibit  an  information  in  the  nature  of  a  quo  war- 
ranto  ;  and  it  is  contended  that  this  is  wrong,  for  if  an 
information  is  to  be  permitted  to  be  exhibited,  it  should  be 
in  the  name  of  the  master  of  the  crown  office  on  behalf  of 
the  Queen.  No  doubt  the  course  suggested  is  the  proper 
one.  Whenever  the  information  comes  from  the  Attrrney- 
General  oij  the  part  of  the  crown,  no  leave  of  the  court  is 
required,  but  when  filed  on  behalf  of  some  individual,  then 
the  master  of  the  crown  office  is  the  proper  officer  to  repre- 
sent the  crown ;  and  the  statute  4  &  5  W.  «fc  M.,  ch.  18,  was 
passed  to  restrict  those  informations  being  filed  without  the 
leave  of  the  court  first  obtained  for  the  purpose.  The  sta- 
tute 9  Anne,  ch.  20,  rendered  the  proceeding  more  easy  in 
respect  of  annual  elections  to  corporate  offices.  We  see  no 
reason  why  the  rule  should  be  discharged  on  this  ground, 
for  the  rule  distinctly  calls  upon  the  defendant  to  shew 
cause  why  an  information  should  not  be  filed,  and  apprises 
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him  of  the  grounds  of  the  application.  The  information,  if 
granted,  would  be  in  the  name  of  the  Queen,  and  not  that 
of  the  Attorney-General ;  and  therefore  calling  upon  the  de- 
fendant to  shew  cause  why  Her  Majesty's  Attorney-General 
should  not  be  allowed  to  file  the  information,  may  be  treated 
as  surplusage.  The  rule  absolute  for  the  information  may 
issue  in  the  right  form,  for  the  proper  ofiicer  to  do  it. 

2.  It  is  objected  that  the  relator  is  not  a  person  having  a 
sufiicient  interest  in  the  election  to  be  permitted  to  question 
it.  He  is  reeve  of  the  Gore  of  Toronto,  and  as  such  it  is 
contended  that  he  has  no  interest  in  the  election  of  the 
village  of  Brampton.  It  is  very  true  the  relator  has  no 
interest  in  the  composition  of  the  council  of  the  village  of 
Brampton,  but  then  the  village  of  Brampton  claims  to  send 
two  of  its  members  to  the  council  of  the  county  instead  of 
one,  as  the  relator  contends  should  be  the  case.  The  relator 
is  a  member  of  the  county  council,  and  it  is  in  that  capacity 
he  questions  the  right  of  the  village  to  send  two  members. 
The  127th  section  of  the  act  does  not  apply  to  a  case  of  this 
description,  and  therefore  the  relator  is  driven  to  his  rights 
independent  of  that  statute.  In  Gude's  Crown  Practice, 
Vol.  I.,  p.  158,  it  is  thus  stated  :  "  Where  it  is  a  corporate 
question,  the  prosecutor,  or  parties  named  in  the  affidavit, 
must  be  a  member  or  members  of  the  corporation,  and  in- 
terested parties.''  Here  the  relator  is  a  member  of  the 
council  of  the  united  counties,  and  also  a  member  of  the 
provisional  council  of  the  county  of  Peel,  to  which  council 
it  may  be  important  to  the  village  of  Brampton  to  have  two 
representatives,  and  equally  important  to  the  township  which 
the  relator  represents  that  it  should  have  but  one  member. 
We  think  the  relator  has  such  an  interest  in  questioning  the 
representation  of  Brampton  in  the  county  council  as  consti- 
tutes him  a  good  relator,  and  may  adopt  this  proceeding. 

3.  As  regards  the  merits,  it  is  contended  the  court  will 
not  go  behind  the  assessment  roll  to  enquire  whether  the 
village  of  Brampton  did  in  truth  contain  the  requisite  num- 
bes  of  freeholders  and  householders  to  enable  it  to  elect  a 
deputy-reeve,  but  will  leave  the  assessment  roll  to  be  cor- 
rected by  and  under  the  assessment  laws.    It  seems  the 
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defendant  took  his  seat  in  the  council  of  the  united  counties 
under  a  certificate  of  the  clerk  of  the  village  of  Brampton, 
and  under  the  corporation  seal,  dated  the  24th  of  January, 
1859,  which  document  certified  that  the  defendant  was  duly 
elected  deputy-reeve.  The  village  clerk  also  made  oath, 
which  was  returned  to  the  county  council,  that  he,  as  asses- 
sor for  the  village,  had  the  custody  of  the  original  assessment 
roll,  and  he  swears  there  appears  upon  such  roll  the  names 
of  at  least  500  freeholders  and  householders  in  the  munici- 
pality. The  charge  made  against  the  authorities  of  Bramp- 
ton is  that,  though  it  may  so  appear  upon  the  roll,  yet  it  has 
been  fraudulently  done  for  the  purpose  of  enabling  that  vil- 
lage to  elect  a  deputy-reeve,  and  that  is  the  point  the  relator 
desires  to  have  enquired  into.  A  great  many  affidavits  are 
filed  in  reply  of  persons  living  in  Brampton,  in  which  the 
persons  state  they  think  that  Brampton  does  contain  more 
than  500  freeholders  and  householders.  If  we  saw  upon  the 
whole  case  that  nothing  in  the  end  could  be  made  upon  the 
information,  for  that  the  case  was  so  completely  met  by  the 
answer  given  in  the  first  instance  that  it  must  fail,  then  we 
should  exercise  a  sound  discretion  in  refusing  the  applica- 
tion. This  case,  however,  presents  a  very  grave  and  serious 
question,  which  ought  not  to  be  considered  and  disposed  of 
upon  the  application  for  a  rule  nisi.  In  Rex  v.  Mayor,  &c., 
of  Cambridge,  (4  Burr.  2008,)  the  question  was,  whether  the 
council  had  not  fraudulently  elected  a  person  to  the  office  of 
mayor  ;  and  Lord  Mansfield  said,  "  The  court  are  to  judge 
whether  such  an  officer  be  duly  chosen  or  not.  If  an  officer 
be  actually  sworn  in,  they  may  perhaps  think  it  proper  that 
his  right  should  be  tried  first ;  or  if  the  election  be  doubtful 
or  questionable :  but  if  they  see  clear  that  there  is  only 
a  colourable  election,  it  is  void :  he  has  no  estate  in  the  office." 

The  only  question  at  present  is,  whether  the  rule  shall  go : 
that  is,  whether  the  parties  shall  go  to  trial  upon  the  ques- 
tion raised.  The  defendant  may,  if  the  information  be 
granted,  demur  or  plead  to  it,  and  may  raise  every  question 
he  now  makes  to  the  right  of  going  behind  the  certificate 
and  the  roll  as  revised,  &c.,  and  may  have  it  upon  record  to 
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be  adjudicated  upon. — See  Rex.  v.  Carter,  Cowp.  58 ;  Rex. 
V.  Godwin,  Dougl.  397. 

We  think  the  rule  should  be  made  absolute  that  leave  be 
granted  to  file  an  information. 

Rule  absolute. 


Robinson  v.  Paterson  et  al. 

Chattel  mortgage  for  money  not  yet  advanced — 20  Fee,  ch.  3. 

Under  20  Vic,  ch.  3,  a  chattel  mortgage  cannot  be  supported  which  is 
given  in  great  part  for  a  debt  not  existing,  but  for  advances  which  the 
mortgagee  has  merely  promised  verbally  to  make,  and  had  not  made 
when  the  mortgage  was  executed  or  the  afiSidavit  for  registry  made. 

Appeal  from  the  county  court  of  the  county  of  Hastings. 

This  was  an  interpleader  issue,  to  determine  the  right  to 
certain  goods  seized  by  the  sheriff  under  an  execution  against 
one  Adam  Huff,  at  the  suit  of  the  defendants,  the  plaintiff 
claiming  under  a  chattel  mortgage  from  the  said  Huff,  dated 
the  8th  of  October,  1857,  for  £100. 

The  jury  found  for  the  plaintiff ;  and  a  new  trial  having 
been  refused  in  the  court  below,  the  defendants  appealed. 

Bougall,  for  the  appeal.  Wallhridge,  Q.  C,  contra. 

There  were  two  q[uestions  in  the  case.  First,  whether  the 
evidence  given  in  support  of  the  hona  fides  of  the  mortgage 
was  such  as  warranted  the  jury  in  coming  to  the  conclusion 
that  it  really  was  given  under  the  circumstances  stated  by  the 
mortgagor,  who  was  examined  as  a  witness  at  the  trial ;  and 
secondly,  whether,  if  his  account  of  the  transaction  were 
fully  credited,  it  shewed  it  to  be  such  as  should  be  held  to 
be  valid  under  the  Chattel  Mortgage  Act,  20  Vic,  ch.  3. 

Upon  the  first  point  it  is  immaterial  to  report  the  facts, 
as  the  court  declined  to  interfere.  As  to  the  second  question 
it  was  inferred  by  them  from  the  evidence,  that  of  the 
money  secured,  about  £60  had  not  actually  been  advanced 
when  the  mortgage  was  executed  and  registered,  although 
the  mortgagee  had  promised  to  pay  it  to  the  mortgagor. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
If  the  learned  judge  who  tried  this  case  had  thought  the 
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complexion  of  it  to  be  such  that  the  verdict  given  was  not 
satisfactory,  although  there  was  evidence  that  would  warrant 
it,  if  it  were  implicitly  credited,  then  he  could  in  the  exercise 
of  his  discretion  have  enabled  the  defendant  to  take  the 
opinion  of  another  jury  upon  it.  But  that  was  for  him  to 
determine.  It  cannot  be  said  that  there  was  not  evidence 
which  if  fully  believed  would  shew  the  transaction  to  have 
been  honestly  intended,  and  free  from  any  intention  tp  de- 
fraud or  defeat  creditors. 

We  should  scarcely  grant  a  new  trial,  except  in  some 
extreme  case,  where  the  jury  and  judge  seem  both  to  be 
satisfied  with  the  evidence ;  and  where  some  of  the  testimony, 
if  believed,  would  be  sufficient  to  disprove  any  fraudulent 
intention. 

But  there  is  still  the  other  question,  whether,  if  all 
occurred  as  Adam  Huff  stated,  the  assignment  is  in  law 
valid. 

The  defendants  have  insisted  that  the  plaintiff  having  a 
claim  probably  to  some  amount  against  Huff,  was  willing  to 
serve  Huff's  purpose  of  protecting  his  goods  against  credi- 
tors, by  taking  a  mortgage  of  all  his  chattel  property  that 
he  wished  to  put  out  of  the  reach  of  his  creditors,  and  that, 
in  order  to  create  the  appearance  of  a  debt  sufficient  to 
account  for  such  a  mortgage  being  taken.  Huff  and  the 
plaintiff  combined  to  set  up  a  debt  which  was  to  a  great  ex- 
tent fictitious. 

We  confess  there  seems  in  Huff's  own  evidence  great 
reason  to  suspect  this ;  but,  admitting  his  account  to  be  true, 
there  was  nothing  morally  wrong  intended ;  and  the  only 
question  would  be  whether,  since  the  Chattel  Mortgage  Act, 
20  Vic,  ch.  3,  a  mortgage  will  be  valid,  which  is  taken  in  a 
great  part  for  a  debt  not  yet  actually  existing,  nor  for  advances 
which  the  mortgagee  has  not  agreed  in  writing  to  make,  but 
which  he  had  merely  talked  of  making,  and  had  not  made 
when  the  mortgage  was  executed,  nor,  so  far  as  we  can  find 
on  the  evidence,  when  the  affidavit  was  made  for  registering 
the  mortgage. 

If  the  plaintiff  had  failed  to  pay  the  money  afterwards, 
the  mortgage  would  still  have  stood,  incumbering  the  debtor's 
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property,  and  deterring  judgment  creditors  from  making  use 
of  their  executions. 

The  statute  does  not,  we  think,  allow  a  mortgage  given 
and  filed  under  such  circumstances  to  he  held  valid  in  law ; 
and  in  this  case  there  does  not  seem  to  have  heen  any  change 
of  possession,  but  the  cattle  were  left  on  Huff's  premises,  to 
be  fed  with  the  hay  which  had  also  been  included  in  the 
same  assignment. 

We  think,  therefore,  that  on  the  ground  that  the  mortgage 
was  made  and  filed  under  such  circumstances,  the  transaction 
was  not  such  as,  consistently  with  the  statute  20  Vic,  ch.  3, 
can  be  allowed  to  have  dispensed  with  the  necessity  of  an 
immediate  and  continued  change  of  possession  of  the  goods, 
and  that  the  judgment  given  below  discharging  the  rule  for 
a  new  trial  should  be  reversed,  and  a  new  trial  be  granted 
without  costs. 

Appeal  allowed. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar :  Alister  McKenzie  Clark,  Thomas  Campbell 
Wallbridge,  Jesse  Beaufort  Hurlburt,  Thomas  Moore 
Benson,  Charles  Fuller  Gildersleeve,  Lawrence  Hey- 
DEN,  Jr.,  Dalton  McCarthy,  Jr.,  James  McCaughey, 
William  Kerr,  Herbert  Chilian  Jones,  Alexander 
John  Cattanach. 


In  last  Michaelmas  vacation  JoHN  DuGGAN,  Stephen 
BuELL  Richards,  Thomas  Gtalt,  and  David  Breakenridge 
Read,  were  appointed  Her  Majesty's  Counsel. 
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February,  l^th,  1859. — The  following  rules  were  read  in 
court : 

It  is  ordered  that  so  much  of  the  rule  of  this  court  and  of 
the  table  of  fees  as  relates  to  the  taxing  of  fees  to  counsel 
be  rescinded,  upon,  from,  and  after  the  first  day  of  Easter 
term  next,  and  that  the  following  be  substituted : 

COUNSEL  FEES. 

Fee  on  motion  of  course,  or  on  motion  for  rule 

nm,  or  on  motion  to  make  rule  absolute...  £0  10  0 

On  special  motion  for  rule  nisi,  only  one  coun- 
sel fee  to  be  taxed   

To  attend  reference  to  master  when  counsel 
is  necessary  

For  argument  on  supporting  or  opposing  rules 
on  return  of  rule  nisi,  on  argument  of  de- 
murrer, special  case  or  appeal   

To  be  increased  in  the  discretion  of  the  master  at 
Toronto,  to  a  sum  not  to  exceed  £6  5s.,  subject  to 
appeal  to  the  court  or  a  judge,  to  reduce  the  amount 
allowed. 

Fee  with  brief  on  assessments  

Fee  with  brief  at  trial,  in  cases  of  tort  or  in 
ejectment,  or  in  matters  of  contract,  when 
the  sum  to  be  recovered  exceeds  ^100  ... 

To  be  increased  by  the  taxing  officer  in  his  discre- 
tion, to  a  sum  not  exceeding  £5,  to  senior  counsel, 
and  £2  10  to  junior  counsel,  in  actions  of  a  special 
and  important  nature,  subject  to  an  appeal  to  the 
master  (at  Toronto)  of  the  court  where  the  action 
was  brought,  who  shall  have  power  to  tax  fees  to  the 
senior  counsel,  to  any  sum  not  exceeding  £10,  and 
to  the  junior  counsel,  not  exceeding  £5,  provided  that 
more  than  one  counsel  fee  shall  not  be  allowed  in  any 
case  not  of  a  special  and  important  nature. 

Fee  with  brief  in  other  cases  

Fee  to  counsel  on  argument  or  examination 
in  chambers,  to  be  allowed  by  the  judge  at 
the  time,  when  he  considers  the  attendance 
of  counsel  necessary,  not  less  than  10s., 
nor  more  than  25s. 


It  is  ordered  that  from  and  after  the  last  day  of  this  pre- 
sent term,  the  Clerk  of  the  Process  shall,  on  the  opening 
of  the  respective  Crown  offices  each  morning,  or  as  soon 
thereafter  as  may  be,  deliver  to  the  Clerks  of  the  Crown  of 


15  0 

15  0 

2  10  0 

15  0 

2  10  0 

15  0 


[59] 


the  respective  courts  in  which  the  process  has  been  issued 
all  processes  on  which  summonses  were  issued,  and  all  orders 
and  affidavits  on  which  writs  of  capias  were  issued  by  him 
on  the  preceding  day,  that  the  same  may  be  filed  with  the 
papers  in  the  respective  suits  to  which  such  processes,  affi- 
davits and  orders  belong. 


It  is  ordered  that  the  Clerk  of  the  Process  shall  deliver  to 
each  of  the  Clerks  of  the  Crown  of  the  respective  courts  on 
the  first  day  of  January,  the  first  day  of  April,  the  first  day 
of  July,  and  the  first  day  of  October,  if  not  a  Sunday  or 
legal  holiday,  and  if  so  then  on  the  first  day  thereafter  not 
being  a  Sunday  or  legal  holiday,  in  each  and  every  year, 
quarterly  returns  of  all  writs  issued  by  him  during  the  pre- 
ceding quarter  to  the  respective  Crown  offices,  naming  each 
description  of  writ,  and  the  dates  on  which  the  same  were 
issued,  to  each  of  the  Clerks  of  the  Crown  requiring  the 
same,  the  first  return  thereof  to  be  made  on  the  first  day  of 
April  next  ensuing. 

J.  B.  ROBINSON,  C.J, 
W.  H.  DRAPER,  aj.,  CP. 
A.  McLEAN,  J. 
ROBERT  E.  BURNS,  J. 
WM.  B.  RICHARDS,  J. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 
"        Robert  Easton  Burns,  J. 


KiNGHORNE  V.  ThE  MONTREAL  TELEGRAPH  Co. 

Sale  of  goods — Contract  made  by  telegraph — Action  for  negligence  in  sending 
message — Measure  of  damages — Contract  incomplete. 

On  tlie  1st  of  September  the  plaintiff,  living  at  Kingston,  received  a 
telegraph,  from  C.  at  Oswego  :  "Will  give  you  eighty  cents  for  rye,"  and 
on  the  next  day  he  took  to  defendants'  ofl&ce  the  following  reply :  "Do 
accept  your  offer — Ship  to-morrow  fifteen  or  twenty  hundred."  He  paid 
defendants  sixty  cents,  namely,  thirty  cents  for  sending  the  message  to 
Ogdensburg,  and  thirty  cents  from  thence  to  Oswego.  His  answer  was  not 
received  by  C,  who  swore  that  if  it  had  been  the  bargain  would  have  been 
closed  at  eighty  cents,  but  that  after  waiting  for  two  or  three  days  the 
party  for  whom  he  was  acting  would  not  take  it.  The  price  fell  on  the 
oth  or  6th,  and  it  appeared  that  the  plaintiff  might  before  that  time  have 
communicated  with  C,  by  letter.  In  an  action  for  negligence  in  not 
transmitting  the  message,— 

Held,  that  no  damages  could  be  recovered,  for  even  if  it  had  been  received 
by  C,  there  would  have  been  no  complete  contract  binding  him  to  take 
the  rye. 

Qucere,  whether  any  and  what  damages  could  otherwise  have  been  recovered 
from  defendants. 

When  a  contract  is  attempted  to  be  made  out  through  the  telegraph,  if 
that  can  be  done  at  all,  the  messages  signed  by  the  parties  must  be 
produced,  not  the  transcript  taken  from  the  wire. 

The  plaintiff  declared  that  the  defendants,  on  the  2nd  of 
September,  received  from  the  plaintiff  a  telegraph  message, 
addressed  to  one  Crawford  at  Oswego,  in  the  State  of  New 
York,  accepting  a  certain  offer  to  purchase  a  large  quantity, 
to  wit,  2102  bushels  of  rye,  then  lately  made  by  the  said 
Crawford  to  the  plaintiff,  and  which  message  the  defendants, 
for  certain  reward  in  that  behalf,  "  to  wit,  the  sum  of  one 
dollar,  then  paid  them  by  the  plaintiff,  agreed  to  transmit  by 
telegraph  to  Ogdensburg,  in  the  State  of  New  York,  and 
there  to  deliver  the  same  to  a  certain  other  telegraph  com- 
pany for  transmission  to  Oswego,  to  the  said  Crawford;" 
and  the  plaintiff  then  averred  that  the  defendants  acted  so 
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negligently  and  carelessly  in  tlie  matter  that  the  message 
was  not  transmitted  to  Ogdensburg  as  aforesaid,  and  there 
delivered  to  the  other  company  for  transmission  by  them  to 
the  said  Crawford,  by  means  whereof  the  plaintiff  lost  the 
sale  of  the  said  rye  to  the  said  Crawford,  and  that  the  mar- 
ket price  of  rye  having  immediately  thereafter  fallen,  and 
having  so  continued  up  to  the  time  of  this  action,  the  plaintiff 
had  lost  great  gain  and  profits,  which  would  have  accrued  to 
him  from  the  sale  of  the  said  rye  to  Crawford,  &c. 
The  defendants  pleaded  not  guilty. 

At  the  trial  at  Kingston,  before  McLean^  J.,  it  appeared 
that  on  the  1st  of  September,  the  plaintiff,  who  lived  at 
Kingston  in  this  province,  received  there  a  telegraph  message 
from  Oswego,  with  the  name  Wm.  Crawford  subscribed  to  it, 
in  these  words :  "Will  give  you  eighty  cents  for  rye,"  and 
on  the  next  day  he  took  to  the  defendants'  office  a  message 
in  reply,  in  the  following  words :  "  Kingston,  2nd  September, 
1857.  To  Mr.  Crawford,  Oswego.  Do  accept  your  offer, 
ship  to-morrow  fifteen  or  twenty  hundred."  Signed,  G.  M. 
Kinghorne. 

The  plaintiff  paid  at  the  time  sixty  cents,  which  covered 
the  whole  charge :  namely,  for  transmitting  the  message  to 
Ogdensburg  thirty  cents,  and  thirty  cents  for  transmitting 
it  from  thence  to  Oswego.  The  defendants  had  an  office 
at  Ogdensburg,  and  also  at  Prescott  in  this  province.  The 
message  was  sent  from  Kingston  to  Prescott,  and  the 
wire  across  the  St.  Lawrence  from  thence  to  Ogdensburg 
happening  at  the  time  to  be  down,  messages  were  sent  across 
the  river  by  some  person  who  delivered  them  at  the  defen- 
dants' office  in  Ogdensburg. 

Crawford  was  examined  at  the  trial,  and  swore  that  he  had 
received  no  answer  from  the  plaintiff  to  his  message  of  the 
1st  of  September,  though  he  made  enquiry  for  it :  that  the 
offer  he  had  made  of  eighty  cents  for  rye  was  for  another 
person  :  that  if  an  answer  had  been  received  the  bargain  for 
the  rye  would  have  been  closed  at  eighty  cents  :  that  after 
waiting  two  or  three  days  the  party  would  not  take  the  rye 
at  eighty  cents,  and  the  price  of  rye  fell  rapidly. 

On  the  5th  of  September  the  plaintiff  shipped  2,102 
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bushels  of  rye  to  Oswego,  which  arrived  there,  and  was 
stored  and  kept  for  some  time  in  the  hope  of  the  price 
rising,  but  the  price  continued  for  some  days  low.  How  it 
was  at  last  disposed  of,  to  whom  and  at  what  price,  was  not 
proved,  but  the  plaintiff  gave  evidence  of  ineffectual  attempts 
by  him  for  some  days  after  the  7th  of  September,  when  the 
rye  arrived  at  Oswego,  to  sell  it  at  seventy  cents,  and  upon 
evidence  of  that  kind,  and  of  the  charges  he  was  put  to 
upon  the  rye,  he  founded  his  claim  to  damages. 

It  was  proved  that  a  letter  ordinarily  goes  by  post  from 
Kingston  to  Oswego  in  two  days,  and  that  steamers  are 
continually  passing  between  the  two  places  by  which  letters 
are  carried  in  seven  hours,  so  that  it  appeared  from  the 
evidence  that  a  communication  from  Kingston  by  letter,  sent 
by  the  post  or  steamer,  would  have  arrived  before  the  price 
of  rye  fell,  which,  according  to  Crawford's  account,  was  on 
the  5th  or  6th  of  September. 

The  evidence  on  the  plaintiff's  part  to  prove  the  non- 
delivery of  the  message  to  the  American  oiBSce  at  Ogdensburg 
was  by  no  means  satisfactory,  for  it  appeared  by  the  testi- 
mony of  the  operator  at  that  office,  and  his  assistant,  that 
both  were  absent  a  great  part  of  that  day,'  having  gone  to 
witness  the  ascension  of  a  baloon  in  or  near  the  town.  It 
would  seem  that  on  that  day  at  least  the  business  in  the 
American  Telegraph  Office  was  left  very  much  to  take  care 
of  itself,  and  there  was  as  much  ground  to  believe,  upon  the 
evidence  given  by  the  plaintiff's  witnesses,  that  one  or 
other  of  those  persons  who  should  have  been  attending  to  the 
business,  or  some  one  left  about  the  office  in  their  absence, 
had  received  the  message  on  that  day  from  the  Montreal 
Office,  as  that  they  had  not. 

At  the  conclusion  of  the  plaintiff's  case  the  defendants' 
counsel  moved  for  a  non-suit,  on  the  ground  that  there  was 
no  legal  contract  shewn  between  the  plaintiff  and  Crawford 
respecting  the  rye  capable  of  being  enforced ;  and  that,  if 
there  was  such  a  contract  legally  binding,  then  the  property 
in  the  rye  must  have  passed,  and  the  plaintiff  would  have 
his  remedy  against  Crawford  for  not  accepting,  and  so  had 
sustained  no  legal  damage. 


KINGHORNE  V.  THE  MONTREAL  TELEaRAPH  CO.  63 

He  objected  also  that  the  plaintiff,  to  make  out  his  claim 
for  damages,  was  assuming  that  if  the  message  had  been 
delivered  to  the  American  Office  at  Ogdensburg  it  would 
certainly  have  reached  its  address  at  Oswego  punctually, 
and  that  the  contract  would  have  been  carried  out  by 
Crawford. 

The  learned  judge  noted  the  objections,  and  reserved 
leave  to  move  upon  them  in  term. 

On  the  part  of  the  defendants,  there  was  positive  proof  by 
two  witnesses  of  the  delivery  of  the  message  to  the  assistant 
operator  at  the  American  Office  at  Ogdensburg  on  the  2nd 
of  September.  One  of  them  was  the  person  who  swore  he 
had  delivered  the  message,  and  the  other  a  person  who 
went  with  him,  and  who  swore  distinctly  that  he  saw  him 
deliver  it.  There  was  a  good  deal  to  lead  one  to  look  upon 
the  boy  who  said  he  had  delivered  the  message  as  a  person 
generally  irregular  and  untrustworthy  in  his  conduct,  but 
there  was  nothing  in  the  evidence  to  throw  discredit  on  the 
other  boy. 

The  testimony,  taken  altogether,  shewed  a  great  degree 
of  carelessness  in  the  conduct  of  both  offices  as  regards  the 
receiving  and  transmission  of  messages,  and  was  such  as 
seemed  to  leave  it  entirely  uncertain  how  and  by  whose 
fault  it  had  happened  that  the  message  to  Crawford  of  the 
2nd  of  September  did  not  reach  its  destination. 

The  jury  gave  a  verdict  for  the  plaintiff  for  £57  13s.  7d. 

Kirhpatrickj  Q.  C,  moved  for  a  non-suit,  on  the  ground 
that  it  was  not  this  plaintiff  who  should  have  any  right  of 
action  for  the  alleged  negligence,  but  that  the  person  should 
have  sued  for  whom  he  had  wished  to  purchase  the  rye :  that 
there  was  no  binding  contract  as  alleged  between  the  plaintiff 
and  Crawford :  that  the  acceptance  could  not  be  legally  com- 
pleted through  the  telegraph ;  and  that,  if  the  contract  was 
complete,  then  the  plaintiff  had  no  cause  of  action. 

He  moved  also  in  the  alternative  for  a  new  trial  on  the 
law  and  evidence,  or  for  excessive  damages;  and  because 
damages  were  given  on  an  erroneous  principle,  and  ought 
to  have  been  nominal  only,  the  damages  alleged  to  have 
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been  suffered  from  a  fall  in  the  market  being  remote  and 
contingent,  and  not  properly  chargeable  against  the  de- 
fendants. 

Campbell,  Q.  C,  shewed  cause,  and  cited  Saunderson  v. 
Jackson,  2  B.  &  P.  238 ;  Schneider  v.  Norris,  2  M.  &  S. 
286 ;  Lobb  v.  Stanley,  5  Q.  B.  575 ;  Johnson  v.  Dodgson, 
2  M.  &  W.  656 ;  Stevenson  v.  The  Montreal  Telegraph  Co., 
16  U.  C.  R.  530. 

McMiehael  supported  the  rule. 

Robinson,  C.  J. — The  plaintiff  in  this  case  does  not  pro- 
ceed on  the  ground  taken  by  the  plaintiff  in  the  case  of 
Stevenson  v.  The  Montreal  Telegraph  Company  (16  U.  C.  R. 
530),  that  the  company  had  undertaken  to  deliver  the 
message  to  the  individual  it  was  addressed  to  in  the  foreign 
country.  He  claims  only  that  they  had  engaged  to  deliver 
it  to  the  proper  officer  of  the  foreign  country  at  Ogdensburg, 
in  order  to  its  being  forwarded  by  them  to  its  destination. 

He  assumes  this  to  be  the  agreement,  and  he  declares 
against  them  as  being  guilty  of  negligence,  in  not  perform- 
ing the  duty  they  had  undertaken.  If  he  proved  that  they 
had  received  his  message  for  the  purpose  alleged,  and  upon 
the  footing  of  being  paid  for  the  service,  he  would  have 
a  good  cause  of  action  against  them,  such  as  he  has  brought 
— that  is,  in  tort  for  breach  of  duty  ;  and  if  he  shewed  fur- 
ther that  he  sustained  a  damage  from  their  negligence  such 
as  the  law  recognises  as  legal  damage,  then  I  assume  that 
he  would  be  entitled  to  recover.  If  he  had  declared  as  upon 
a  contract,  and  not  in  tort,  and  had  proved  a  breach  of  the 
contract,  then  he  would  be  entitled  at  least  to  nominal  dama- 
ges, though  he  might  not  have  succeeded  in  establishing  any 
substantial  injury  suffered  by  him  in  consequence. 

There  is  no  doubt  that  the  defendants  took  the  plaintiff's 
message  in  order  to  forward  it  to  Ogdensburg,  and  deliver 
it  to  the  American  company  to  be  sent  from  thence  to 
Oswego.  Whether  they  failed  or  not  in  delivering  it  to 
the  American  company  at  Ogdensburg  was  the  point  dis- 
puted at  the  trial.  The  evidence  was  such  as  would  have 
warranted  a  verdict  either  way,  according     the  jury  be- 
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lieved  the  witnesses  on  the  one  side  or  those  on  the  othe.r 
There  was  a  positive  contradiction  in  the  testimony,  but, 
looking  at  the  facts  that  came  out  in  evidence,  I  think  the 
jury  would  have  acted  more  safety  and  justly  in  not  finding 
the  fact  satisfactorily  proved  that  the  defendants  had  not 
delivered  the  message  at  Ogdensburg.  The  evidence 
shewed  that  the  American  office  was  so  indiiferently  at- 
tended to  on  that  day  that  I  think  the  jury  should  have 
hesitated  to  set  aside  the  positive  evidence  of  the  delivery 
of  the  message  because  the  witnesses  produced  on  the  other 
side  did  not  admit  its  receipt,  and  because  the  message  did 
not  find  its  way  to  Oswego. 

However,  the  jury  found  that  the  message  was  not  duly 
handed  over  to  the  American  company,  as  no  doubt  it  ought 
to  have  been ;  and  admitting  for  the  present  that  the  finding 
of  the  jury  has  settled  that  point,  the  question  is  whether 
the  plaintiff  is  entitled  upon  the  evidence  to  recover  such 
damages  as  were  given  to  him,  or  any  damages,  in  conse- 
quence of  the  defendants'  negligence  in  discharging  their 
duty. 

His  complaint  is  that  he  lost  the  benefit  of  a  contract, 
which  would  have  been  concluded  if  his  message  had  been 
received  by  Crawford  at  Oswego  in  due  course.  "Would  this 
then  have  been  a  contract  concluded,  if  that  message  had 
been  duly  forwarded  and  had  been  received  ? 

We  ought,  I  think,  to  assume  in  the  plaintiff 's  favour  that 
it  would  have  been  forwarded  by  the  American  company  in 
the  commorf  course,  if  they  had  received  it. 

I  have  met  with  no  case  decided  in  England,  or  elsewhere 
where  the  English  law  prevails,  in  which  it  has  been  attempted 
to  prove  through  the  medium  of  telegraphic  messages  a  con- 
tract for  the  sale  of  goods  sufficient  under  the  Statute  of 
Frauds.  There  may  have  been  such  cases,  but  I  have  been 
unable  to  find  any,  or  any  discussion  upon  the  subject  in  our 
text  books.  The  solitary  case  in  England  of  MacAndrew  v. 
The  Electric  Telegraph  Company  (17  C.  B.  3)  brought  up 
no  such  question,  nor  did  the  case  of  Stevenson  against  the 
present  defendants,  in  our  own  court,  which  I  have  already 
referred  to.  The  circumstances  in  either  case  did  not  raise 
any  such  question, 
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We  are  first  to  consider  in  this  case  whether  the  messages 
produced  on  the  trial  would  have  amounted  to  proof  of  a 
contract  to  accept  binding  upon  Crawford,  if  they  had.  been 
signed  by  both  parties.  * 

The  correspondence  would  have  stood  thus.  On  the  29th 
of  August,  1857,  Crawford  wrote  to  the  plaintiff,  "Have  you 
any  rye  ?  ¥»^hat  price  delivered  here  next  week  The 
message  received  in  answer  to  this  seems  not  to  have  been 
in  evidence  upon  the  trial. 

On  the  1st  of  September,  1857,  Crawford  writes  to  the 
plaintiff,  "  Will  give  you  80  cents  for  rye."  On  the  2nd  of 
September  the  plaintiff  took  to  the  office  of  defendants  at 
Kingston  this  message,  "  Do  accept  your  offer  ;  ship  to- 
morrow fifteen  to  twenty  hundred." 

Now  it  is  to  be  remarked  that  this  correspondence,  so  to 
call  it,  does  not  give  written  evidence  of  a  contract  certain 
in  its  terms,  and  that  can  be  said  to  have  been  perfected 
between  the  parties. 

For  what  quantity  of  rye  did  Crawford  offer  to  give  eighty 
cents  ?  I  dare  say  he  meant  per  bushel,  but  he  does  not  say 
so.  And  how  large  a  quantity  did  he  offer  to  buy  ?  all  that 
the  plaintiff  chose  to  send  ?  or  if  not,  at  what  point  could  we 
say  he  would  have  a  riglit  to  refuse  to  receive  any  more  ? 

It  is  not  my  opinion  at  present  that  if  Crawford  had  re- 
ceived the  plaintiff 's  message  of  the  2nd  of  September  there 
^  would  have  been  a  contract  complete  between  him  and  the 
plaintiff.  I  speak  merely  with  reference  to  the  contents  of 
the  several  despatches.  It  required  still  some  thing,  I  think, 
from  Crawford  to  say  how  many  bushels  of  rye  he  would 
take,  after  he  had  learnt  that  the  plaintiff  would  agree  to 
his  price  and  the  time  of  delivery. 

Then  what  proof  is  there  that  these  messages  were  signed 
by  the  parties  in  vJiose  names  they  were  sent,  or  by  their 
agents  legally  authorized  ?  We  must  look,  I  think,  in  the 
case  of  each  communication,  at  the  papers  delivered  by  the 
party  who  sent  the  message,  not  at  the  transcript  of  the 
message  t^iken  through  the  wire  at  the  other  end  of  the 
wire,  with  all  the  chances  of  mistakes  in  apprehending  and 
noting  the  signals,  and  in  transcribing  for  delivery. 

The  plaintiff  did  not  produce  upon  the  trial  from  the 
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office  at  Oswego  the  message  of  the  1st  of  September,  signed 
by  Mr.  Crawford,  who  sent  it,  nor  was  its  non-production 
accounted  for. 

But  supposing  it  to  have  been  made  out  at  the  trial  by 
legal  evidence  that  the  plaintiff  and  Crawford  respectively 
signed  such  messages  as  I  have  stated,  either  in  person  or 
by  their  respective  agents  duly  thereunto  authorised,  and 
that  through  them  we  have  evidence  of  a  binding  agreement 
by  Crawford  to  accept  either  a  certain  number  of  bushels  of 
rye,  if  sent  to  Oswego  within  a  certain  time,  or  as  many 
bushels  as  the  plaintiff  should  send  either  within  a  certain 
limit  or  without  any  limit,  then  it  would  remain  to  be  con- 
sidered to  what  damages  the  defendants  would  be  liable 
for  negligently  failing  to  deliver  the  message  which  would 
have  concluded  the  contract. 

The  case  of  McAndrew  v.  The  Electric  Telegraph  Com- 
pany (17  C.  B.  3)  is  an  interesting  one  in  this  respect,  that 
it  shews  what  precautions  that  com.pany  in  England  took  to 
define  and  limit  their  liabihty,  and  in  what  light  the  court 
there  looked  upon  those  precautions.  So  far  as  we  see  in 
the  present  case  the  telegraph  companies  in  this  province 
have  not  protected  themselves  in  any  such  manner,  and  we 
must  therefore  consider  this  case  only  with  reference  to  the 
principles  of  common  law  which  it  is  reasonable  under  the 
circumstances  to  apply  ;  and  with  reference  also  to  our  sta- 
tute 16  Yic,  ch.  10,  sec.  10,  which  is  a  statute  relating  to 
electric  telegraph  companies  generally.  That  statute  gives 
power  to  the  executive  government  of  the  province  to  take 
into  their  hands  at  any  time  any  telegraph  line  that  may  be 
established,  and  to  manage  it  exclusively  for  their  own  pur- 
poses as  long  as  they  may  require  it. 

And  besides  this,  it  is  enacted  in  the  tenth  clause  that  it 
shall  be  the  duty  of  the  association  owning  any  telegraph 
line"  to  transmit  all  despatches  in  the  order  in  which  they 
shall  be  received,  under  a  penalty  of  not  less  than  five,  nor 
exceeding  twenty-five  pounds,  to  be  recovered,  with  costs  of 
suit,  by  the  person  or  persons  whose  despatch  is  postponed 
out  of  its  order."  But  I  do  not  think  this  provision,  or  any 
thing  in  the  statute,  can  affect  the  case  before  us,  because 
the  neglect  complained  of  here  is  not  the  omission  to  do  any 
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thing  with  which  that  act  could  interfere,  but  the  omission 
was  in  not  placing  the  message  in  the  hands  of  the  American 
company  after  it  had  reached  Ogdensburg.  The  defendants 
had  performed  their  contract  as  regarded  all  that  was  to  be 
done  in  this  province. 

Then  assuming  that  the  defendants  were  not  protected  by 
any  conditions  which  they  had  themselves  annexed  to  their 
undertaking,  and  that  there  is  nothing  in  this  statute  to 
relieve  them  from  the  common  law  liability  for  their  neglect, 
what  would  be  the  nature  and  extent  of  the  plaintiff's  claim 
to  damages  ? 

We  had  occasion  to  consider  that  in  the  case  referred  to, 
of  Stevenson  against  the  present  defendants,  and  my  opinion 
continues  to  be  as  I  have  there  stated. 

It  appears  from  the  evidence  in  this  case  that  when  the 
plaintiff  received  Crawford's  message  of  the  1st  of  Septem- 
ber, "  Will  give  you  80  cents  for  rye,"  he  could  have  written 
to  signify  his  acceptance  in  ample  time  to  have  proceeded  to 
deliver  the  rye  at  Oswego  within  the  next  week,  either  by 
using  the  daily  land  post  or  by  steamer,  and  could  have 
shipped  the  rye  and  written  immediately  on  its  arrival  de- 
claring his  acceptance  of  the  offer  ;  so  that  it  seems  hard,  as 
well  as  imprudent,  to  depart  from  this  more  deliberate  mode 
of  transacting  such  business  in  order  to  gain  a  few  hours, 
and  look  to  it,  as  a  consequence,  that  if  any  accident  happens 
to  a  telegraph  message  by  the  carelessness  of  a  man  or  boy 
employed  in  its  delivery,  the  service  which  the  company  was 
to  render  for  thirty  cents  might,  if  imperfectly  discharged, 
bring  upon  it  such  consequences  as  might,  in  connexion  with 
a  single  transaction  of  this  natures,  wallow  up  the  profits  for 
years. 

For  if  Ave  are  to  take  into  account  the  fluctuating  state  of 
the  markets,  and  the  disappointments  that  may  happen  from 
that  cause,  the  principle  must  be  carried  out  in  favour  of  a 
plaintiff  who  has  desired  to  complete  through  the  telegraph 
a  mercantile  contract  in  a  matter  of  ten  thousand  pounds,  as 
well  as  in  a  matter  for  a  hundred  pounds. 

What  would  the  message  of  the  2nd  of  September  have 
informed  the  man  or  the  boy  of  at  Ogdensburg,  whose  duty 
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it  was  to  take  it  from  tlie  wire,  and  to  send  it  by  another 
man  or  boy  to  tbe  office  of  the  American  company  ?  Nothing 
but  that  the  plaintiff  had  accepted  an  offer,  he  could  not  tell 
for  what ;  and  would  ship  fifteen  or  twenty  hundred,  whether 
of  staves  or  shingles,  or  barrels  of  flour,  or  bushels  of  grain, 
he  could  not  tell,  nor  could  he  guess  what  might  be  the  oc- 
casion for  haste  or  the  consequences  of  delay  or  neglect. 

A  possible  loss  or  gain  to  the  plaintiff,  depending  on  the 
time  at  which  the  message  would  arrive,  was  a  consequence 
which  the  defendants  could  not  appreciate,  and  cannot  be 
supposed  to  have  contemplated,  at  the  time  they  received 
the  message ;  and  if  all  other  points  in  the  case  had  been 
clear  in  favour  of  the  plaintiff,  we  could  not  allow  a  verdict 
to  stand  which  gives  damages  avowedly  founded  upon  an  exact 
computation  of  the  consequences  to  the  plaintiff  from  a  change 
which  had  taken  place  in  the  market. 

If  the  plaintiff  had  chosen  to  send  a  messenger  express 
from  Kingston  to  Oswego  with  his  letter,  rather  than  avail 
himself  of  the  mail,  and  had  given  him  a  few  shillings  or 
dollars  for  conveying  it,  I  do  not  think  that  the  messenger 
losing  that  letter  by  carelessness  would  have  subjected  him 
to  the  consequence  of  a  change  in  the  market  price  of  rye, 
not  even  if  the  messenger  had  read  the  letter,  which  I  hardly 
think  the  defendants  can  reasonably  be  held  to  have  done  in 
this  case,  for  the  directors'  cannot  be  always  assembled  at 
each  station,  and  they  mr/st  necessarily  depend  upon  opera- 
tors and  carriers,  who  ca/n  hardly  be  expected  to  be  capable 
of  appreciating  in  their  haste  the  possible  consequences  of  the 
imperfect  messages  brought  to  them  to  be  despatched. 

On  the  whole,  I  am  of  opinion  that  a  nonsuit  should  be 
entered,  not  because  the  damages  are  in  great  part  composed 
of  an  allowance  to  the  plaintiff  as  compensation  for  a  fall  in 
the  market,  for  that  would  be  ground  only  for  granting  a 
new  trial,  but  because  I  think  the  plaintiff  did  not  prove,  as 
he  alleged,  that  he  had  accepted  an  offer  to  purchase  a  cer- 
tain quantity  of  rye,  and  that  he  was  in  a  position  to  have 
compelled  the  acceptance  of  the  rye,  if  his  message  of  the 
2nd  of  September  had  been  duly  transmitted  from  Ogdens- 
burg.     That  message  would  not,  I  think,  have  closed  a 
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contract  for  any  certain  number  of  bushels  of  rje  ;  and  I 
do  not  think  that  such  evidence  was  given  of  any  writing 
signed  by  Crawford  offering  to  give  a  certain  price  for  rye 
as  it  was  necessary  to  give  in  order  to  shew  that  a  valid 
contract  would  have  been  formed  that  would  have  been 
equally  binding  on  Crawford  if  the  message  of  the  2nd  of 
September  had  reached  him.  The  declaration  makes  the 
failure  to  receive  the  benefit  of  the  contract  with  Crawford 
the  whole  ground  of  his  action,  and  no  injury  or  damage  of 
any  other  kind  is  complained  of. 

McLean,  J. — In  this  case  I  concur  with  the  view  which 
has  been  taken  by  the  learned  Chief  Justice,  that  the  plain- 
tiff has  not  shewn  such  an  agreement  as  would  form  a  per- 
fect contract,  or  entitle  him  to  claim  damages  as  if  arising 
to  him  from  the  loss  of  such  a  contract,  had  the  message 
with  respect  to  which  default  is  charged  against  defendants 
been  transmitted  to  and  received  at  its  destination. 

Admitting  that  a  contract  may^be  entered  into  by  means 
of  the  transmission  of  messages  by  the  telegraph  wires,  and 
without  the  originals  being  seen  by  either  party,  still  I  think, 
on  examination  of  the  evidence,  that  enough  was  not  pro- 
duced to  shew  that  had  the  plaintiff's  message  reached 
Crawford  at  Oswego,  according  to  its  address,  a  binding 
contract  could  then  be  considered  as  concluded.  The  mes- 
sage of  enquiry  from  Crawford  in  reference  to  rye,  and  the 
reply  of  the  plaintiff  to  it,  were  not  produced,  nor  was  there 
any  thing  to  shew  that  any  specific  quantity  of  rye  could  be 
charged  to  Crawford  as  sold  to  him,  had  the  last  message 
been  duly  received  by  the  latter.  The  only  communication 
in  which  any  quantity  was  stated  was  that  for  the  non- 
delivery of  which  at  the  office  of  the  Ogdensburg  and 
Oswego  Telegraph  Company's  office  this  action  is  brought, 
and  that  specified  that  the  plaintiff  accepted  Crawford's 
ofi'er  as  to  price,  and  that  he  would  ship  to-morrow — that  is, 
on  the  3rd  of  September — fifteen  or  twenty  hundred,  with- 
out specifying  of  what,  or  whether  the  quantity  was  to  be  in 
bushels  or  pounds.  This  might  perhaps  have  been  under- 
stood between  the  parties,  but  to  constitute  such  a  contract 


KINGHORNE  V.  THE  MONTREAL  TELEGRAPH  CO. 


71 


as  Crawford  could  have  enforced,  the  article  to  be  shipped, 
and  some  specific  quantity,  would  certainly  require  to  be 
mentioned ;  and  if  the  terms  were  so  loose  as  not  to  be  bind- 
ing on  one  of  the  parties,  it  could  scarcely  be  more  binding 
on  the  other.  The  plaintiff  claimed  damages  for  an  alleged 
loss  of  ten  cents  per  bushel  on  the  sale  of  2102  bushels  of 
rye ;  but  what  was  there  to  shew  that  Crawford,  had  he  re- 
ceived the  plaintiff's  message  of  the  2nd  of  September,  which 
appears  to  have  mis-carried,  would  have  been  bound  to  take 
any  such  quantity  ?  The  utmost  quantity  mentioned  as  in- 
tended to  be  shipped  w^as  only  2000,  and  Crawford  would 
not  only  have  a  right  to  reject  the  surplus,  but  he  would 
have  been  entitled  to  limit  his  purchase  to  any  quantity 
which  he  chose  to  name,  and  the  plaintiff,  supposing  the 
contract  complete  in  other  respects,  could  not  have  compel- 
led him  to  take  and  pay  for  the  whole  cargo  which  he,  on 
the  strength  of  the  imperfect  telegraphic  communications 
between  them,  had  chosen  to  send  to  Oswego.  It  did  not 
rest  with  the  defendant  to  name  the  quantity  to  be  sent, 
but  having  done  so  in  his  message  of  the  2nd  of  September, 
Crawford  would,  on  the  receipt  of  that  message,  have  been 
entitled  to  say  that  he  did  not  require  and  would  not  con- 
tract for  so  large  a  quantity. 

If  then  the  amount  of  the  intended  contract  for  rye  was 
still  open  for  discussion,  I  do  not  see  how  it  can  be  used  in 
any  way  as  a  basis  for  the  calculation  of  damages  against 
the  defendants,  supposing  them  to  be  liable.  To  constitute 
a  contract  the  terms  must  be  such  as  to  shew  with  reasonable 
certainty  the  understanding  of  the  parties,  and  if  the  price 
or  the  quantity  of  any  article  which  may  form  the  subject 
of  any  contract  are  left  open  and  unsettled,  such  an  instru- 
ment could  not  be  enforced  on  either  side.  If  the  propo- 
sition contained  in  Crawford's  message  to  give  eighty  cents 
for  rye  was  one  requiring  to  be  in  writing,  in  order,  if  ac- 
cepted, to  make  a  perfect  contract,  then  the  original  depo- 
sited in  the  office  at  Oswego  bearing  Crawford's  signature 
should  have  been  produced  on  the  trial,  and  not  the  copy 
made  at  Kingston  after  it  had  been  transmitted  over  the 
telegraph  wires.    In  proving  a  contract  entered  into  in  such 
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a  manner,  it  would,  I  apprehend,  be  necessary  to  produce 
the  original  communications  with  the  proper  signatures  of 
the  parties,  and  the  transmission  over  the  wires  might  then 
be  admitted  as  the  means  of  informing  them  of  the  propo- 
sition on  one  side  and  the  acceptance  on  the  other.  But  a 
contract,  whether  it  is  made  verbally  and  then  reduced  to 
writing,  or  is  sent  through  the  medium  of  the  telegraph, 
must  observe  the  same  requisites  as  to  the  signatures  of  the 
contracting  parties,  and  be  equally  conclusive  and  binding 
in  its  terms.  If  the  telegraph  be  relied  upon  as  the  means 
of  entering  into  a  contract,  the  usual  system  of  limiting  the 
number  of  words  in  order  to  lessen  the  expense  will  in  many 
cases  probably  operate  in  the  same  manner  as  it  might  have 
done  in  this  case,  and  render  the  whole  too  uncertain  to 
answer  the  purpose  intended. 

There  was  a  contract  proved  at  the  trial,  on  the  part  of 
defendants'  agent  acting  for  them,  to  forward  the  plaintiff's 
message  from  Kingston  to  Ogdensburg,  and  there  to  deposit 
it,  and  pay  for  its  transmission  in  the  office  of  the  Ogdens- 
burgh  and  Oswego  Telegraph  Company.  There  is  no  doubt 
that  the  message  was  duly  transmitted  to  the  defendants' 
office  at  Ogdensburg,  and  that  it  was  sent  by  the  messenger 
from  that  office  to  be  carried  to  the  other  office,  with  the 
necessary  means  to  pay  for  sending  it  to  Oswego ;  but  the 
jury  have  found  that  it  was  not  done,  and  they  have  assessed 
damages  against  the  defendants  on  a  supposed  liability  to 
make  good  to  the  plaintiff  what  he  alleged  he  lost  by  reason  of 
that  message  not  having  been  forwarded  from  Ogdensburg 
to  Oswego.  It  appears  to  me  that  the  plaintiff  might  be 
entitled  to  nominal  damages,  if  his  action  were  merely  for 
not  delivering  the  message  at  the  office  at  Ogdensburgh  to 
be  sent  to  Oswego,  but  that  he  is  not  entitled  to  damages  in 
the  present  form  of  action  for  loss  at  Oswego  on  a  contem- 
plated contract  unsettled  and  undefined  in  its  terms,  and 
which  might  never  have  been  carried  out  to  the  extent 
claimed  by  the  plaintiff. 

It  is,  in  my  opinion,  extremely  doubtful  whether  in  any 
such  case  a  party  who  avails  himself  of  the  facilities  afforded 
in  communicating  by  telegraph  can  expect  that  a  telegraph 
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company  shall  be  responsible  for  all  damages,  no  matter 
what  amount,  wbicb  may  arise  in  the  hurry  of  transmitting 
a  message  from  any  verbal  inaccuracy  of  an  operator,  or 
from  an  omission  in  forwarding  or  delivering  it  when  re- 
ceived. It  ought  not  to  be  expected  that  so  great  facilities 
are  to  be  afforded  for  so  small  a  remuneration,  and  at  a  risk 
which  might  bring  ruin  upon  any  company  if  obliged  to 
indemnify  for  every  possible  loss.  Where  parties  desire  to 
establish  such  a  responsibility  it  should  be  by  arrangement 
with  the  telegraph  company  or  its  agent,  and  then  every 
information  should  be  given  as  to  the  importance  of  the 
message  desired  to  be  sent ;  but  it  is  not  necessary  in  this 
case  to  decide  the  question  as  to  the  extent  of  liability  in 
such  cases  :  every  company  has  it  in  its  power  to  protect 
itself  by  stipulations  with  persons  sending  messages  at  the 
time  such  messages  are  sent.  I  think  the  plaintiff  must  be 
nonsuited,  having  failed  to  establish  such  a  case  as  entitles 
him  to  recover. 

Burns,  J. — I  do  not  mean  to  say  that  a  binding  contract 
cannot  be  made  between  two  persons  by  means  of  the  tele- 
graph. The  company  may  perhaps  be  considered  the  agent 
for  both  parties,  or  the  medium  for  transmitting  their  com- 
munications to  each  other,  in  the  same  light  that  the  post- 
office  is  in  carrying  letters. 

In  this  case  the  defendants  are  charged  with  negligence 
in  not  delivering  a  communication  handed  to  them  by  the 
plaintiff  to  deliver  to  another  company  to  be  forwarded  to 
the  plaintiff's  correspondent,  in  answer  to  a  communication 
made  to  him.  The  foundation  for  asking  damages  in  the 
case  is  that  the  plaintiff  was  disappointed  in  the  non-fulfil- 
ment of  a  contemplated  bargain  for  the  sale  of  rye.  Inde- 
pendent of  all  other  considerations,  the  first  question  is, 
whether  in  truth  there  was  any  bargain  completed  which 
defendants'  negligence  frustrated,  or  whether  the  matter 
rested  but  in  treaty.  The  plaintiff's  correspondent  commu- 
nicates from  Oswego,  "  Will  give  you  eighty  cents  for  rye." 
Suppose  we  take  it  that  it  is  meant  eighty  cents  per  bushel, 
as  perhaps  such  a  communication  would  be  understood  by 
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persons  engaged  in  that  trade,  it  is  utterly  impossible  to 
know  what  quantity  he  wanted,  or  what  he  would  take  if 
sent  to  him.  The  plaintiff  replies,  "  I  accept  your  offer,  and 
will  ship  1500  to  2000" — suppose  we  say  bushels.  This  is 
what  the  plaintiff  contends  completes  the  bargain,  or  rather 
wouldhave  completed  it  if  it  had  reached  the  hands  of  his 
correspondent.  Now,  although  the  acceptance  might  be 
held  as  sufficient  quoad  the  price,  yet  the  important  ingre- 
dient was  wanting  as  to  quantity.  The  person  who  wanted 
the  rye  may  not  have  desired  even  the  lesser  quantity 
named,  and  perhaps  he  may  not  have  desired  to  take  so 
small  a  quantity  as  the  larger.  Again,  on  the  other  hand, 
the  plaintiff  may  not  have  desired  to  part  with  a  portion  of 
what  he  had  to  send,  but  would  desire  to  dispose  of  all  rather 
than  divide  it.  Suppose,  instead  of  the  quantity  being  1500 
or  2000  bushels,  it  had  been  fifty  ship  loads,  would  the  plain- 
tiff's correspondent,  it  may  be  asked,  have  been  bound  to 
accept  all  ?  He  had  named  no  quantity  in  his  communica- 
tion, but  had  confined  himself  to  price.  The  other  accepts 
the  price  offered,  and  then  makes  an  offer  on  his  side  of  a 
quantity,  limiting  it  to  1500  to  2000  bushels.  It  appears 
to  me  impossible  to  say  there  was  any  contract  at  all  com- 
pleted until  the  correspondent  should  have  replied  to  that 
communication  his  acceptance  of  the  quantity  offered  him. 

The  plaintiff  cannot  therefore  recover  on  the  ground  of 
having  completed  a  contract  by  depositing  with  defendants 
a  communication  in  reply  to  that  of  his  correspondent.  He 
must  fall  back  upon  the  proposition  that  he  was  disappointed 
by  their  negligence  in  completing  an  expected  bargain ; 
and  that,  too,  must  be  founded  upon  the  proposition  that 
it  must  be  assumed  the  American  company  would  have  per- 
formed the  work  of  forwarding  the  communication.  To  be 
sure  the  charge  is,  that  the  American  company  never  had  the 
opportunity  of  sen  ding  forward  the  communication,  for  it  never 
was  delivered  to  that  company,  as  the  jury  have  found  ;  but 
suppose  it  had  been  delivered,  we  must  have  assumed,  in  order 
to  charge  the  defendants  with  negligence,  not  only  that  the 
communication  would  have  resulted  in  the  completion  of  a 
bargain,  but  also  that  the  other  would  perform  the  work. 
I  agree  that  this  sort  of  claim  is  too  remote ;  not  because  per- 
haps we  might  not  be  right  to  assume  that  the  American  com- 
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pany  would  do  the  work  of  forwarding  the  message,  but,  when 
they  did  that,  no  one  could  answer  the  question  whether  the 
plaintiff's  correspondent  would  accept  the  offer  made  of  the 
quantity,  and  surely  as  against  the  defendants  we  could  not 
assume  that  the  plaintiff's  correspondent  would  do  so.  It  is 
true  the  correspondent  swears  now  he  would  have  done  so, 
hut  we  must  carry  it  back  to  the  time  the  thing  was  done, 
and  say  whether  we  could  assume  it  to  be  so. 

Besides  this  consideration,  it  appears  to  me,  in  order  to 
charge  the  defendants  with  the  fluctuations  of  the  market? 
the  parties  using  the  telegraph  should  inform  the  company 
of  the  facts,  the  importance  of  the  message,  and  other 
things  connected  with  it,  so  that  it  may  be  known  on  both 
sides  what  the  nature  of  the  undertaking  or  duty  is,  and 
that  these  matters  should  be  treated  as  imported  into  and 
forming  part  of  the  contract  and  duty  of  the  defendants  in 
the  transmission  of  telegraph  messages. 

Rule  absolute  for  nonsuit. 


Thirkbll  v.  Patterson  and  Berry,  {a) 

Registration — 13  ^  14  Vic,  ch.  63 — Priority  as  between  conveyance  and 
judgment — Conveyance  by  debtor  after  judgment  recorded,  but  before  execu- 
tion— Remedy  of  judgment  creditor. 

A.  obtained  a  judgment  against  B.,  on  the  18tli  of  March,  1856,  and 
registered  it  on  the  16th  of  May.  On  the  14th  of  May  B.  conveyed  the 
land  in  question  to  C.  by  deed,  which  was  registered  on  the  17th.  A. 
afterwards  issued  execution  on  his  judgment,  bought  in  the  land,  and 
brought  ejectment  against  defendants  holding  under  C. 

Held,  that  the  conveyance  by  B.  must  prevail  over  the  judgment,  though 
registered  after  it,  for  the  statute  13  &  14  Vic,  ch.  63,  sec.  3,  only 
avoids  conveyances  as  against  subsequent  judgment  creditors  who  shall 
first  register,  and  in  this  case  the  judgment  was  recovered  before  the 
conveyance. 

Per  Burns,  J. — Under  sees.  2  and  8,  a  creditor  having  registered  his  judg- 
ment may  either  proceed  at  law  to  sell  the  debtor's  land,  or  in  equity  to 
charge  it,  but  if  the  debtor  conveys  before  the  execution  then  he  can 
only  take  the  latter  course.  If  the  debtor  sells  before  any  judgment,  but 
a  judgment  is  obtained  after  and  registered  before  the  conveyance,  the 
judgment  creditor  has  then  a  right  to  sell. 

Per  Robinson,  C.  J. — Where  a  plaintiff  claims  land  by  reason  of  the  prior 
registry  of  his  judgment,  he  need  not  prove  that  the  certificate  recorded 
is  under  seal,  for  that  is  presumed,  but  he  must  shew  that  a  patent  has 
issued  for  the  land. 

Ejectment  to  recover  town  lot  number  10,  on  the  north 
side  of  Peel  street,  in  the  town  of  Lindsay. 

(a)  This  case  was  decided  in  Trinity  Term,  but  is  reported  here,  as  involv- 
ing questions  of  very  general  interest. 
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The  case  was  tried  at  Peterborough,  before  Burns,  J.,  and 
the  facts  appeared  as  follow. 

The  plaintiff  obtained  a  judgment  in  the  division  court  in  the 
united  counties  of  Peterborough  and  Victoria,  against  William 
Culbert,  for  <£13  12s.  6d.  debt,  and  15s.  9d.  costs,  on  the 
18th  of  March,  1856.  This  judgment  was  registered,  by  a 
certificate  of  it,  according  to  law,  on  the  16th  of  May,  1856. 
On  the  14th  of  May,  1856,  William  Culbert  conveyed  the 
land  in  question  to  John  Healy,^in  consideration  of  £176 
12s.  It  was  proved  that  this  conveyance  was  made  for  the 
purpose  of  paying  debts  which  Culbert  owed.  The  deed  was 
registered  on  the  17th  of  May,  1856.  On  the  30th  of  May, 
1856,  Healy  conveyed  one  half  of  the  lot  to  David  Brown, 
by  a  deed  which  was  registered  on  the  6th  of  January,  1857. 
The  defendant  Patterson  was  tenant  to  Brown.  On  the  9th 
of  June,  1856,  Healy  conveyed  the  other  half  of  the  lot  to 
Thomas  Gladman,  and  this  deed  was  registered  on  the  11th 
of  June,  1856.  The  defendant  Berry  was  tenant  of  Glad- 
man.  On  the  7th  of  August,  1857,  the  plaintiff  sued  out  a 
writ  offi.fa.  against  the  lands  of  William  Culbert  from  the 
county  court,  the  judgment  having  been  certified  into  the 
county  court,  and  on  the  20th  of  September,  1858,  the 
sheriff  sold  the  land  in  question  to  the  plaintiff  as  the  highest 
bidder,  ^nd  on  the  21st  of  September,  1858,  executed  a 
deed  to  the  plaintiff,  which  was  registered  on  the  18th  of 
October,  1858.  It  was  proved  that  Culbert  remained  in 
possession  until  some  time  in  June  or  July,  1856,  when  the 
defendants  entered  into  possession. 

A  verdict  was  taken  for  the  plaintiff  on  these  facts,  subject 
to  the  opinion  of  the  court,  whether  the  registration  of  the 
plaintiff's  judgment  on  the  16th  of  May,  1856,  gained 
priority  over  the  conveyance  executed  by  Culbert  to  Healy 
on  the  14th  of  May,  and  registered  on  the  17th  of  May,  1856. 

Hector  Cameron,  for  the  plaintiff,  cited  Watts  v.  Porter, 
3  E.  &  B.  750. 

Richards,  Q.  C,  for  defendants,  cited  Bethune  v.  Caulcutt, 
1  Chy.  Hep.  81. 

The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgment. 
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Robinson,  C.  J. — I  take  it  to  be  admitted  in  the  case 
stated  that  one  Culbert  was  seised  of  the  estate  in  question 
on  the  14th  of  May,  1856,  and  that  on  that  day  he  conveyed 
it  to  Healy,  a  purchaser^for  good  consideration. 

On  the  18th  of  March,  1856,  a  judgment  was  entered  in 
the  first  division  court  of  the  united  counties  of  Peterborough 
and  Victoria,  at  the  suit  of  the  present  plaintiff,  Thirkellj 
against  Culbert,  which  was  registered  in  the  office  of  the 
registrar  for  the  united  counties  of  Peterborough  and  Victoria, 
on  the  16th  of  May,  1856,  according  to  the  13  &  14  Vic, 
ch.  53,  sec.  58. 

The  deed  made  by  Culbert  to  Healy  on  the  14th  of  May, 
1856,  under  which  the  two  defendants  claim  by  subsequent 
conveyance  from  Healy,  was  not  registered  till  the  17th  of 
May,  1856,  the  day  after  the  judgment  had  been  registered. 

The  question  submitted  to  us  is  whether  the  plaintiff 's 
title  under  the  deed  made  by  the  sheriff  on  the  21st  of 
September,  1858,  upon  a  sale  made  under  a  fi.  fa.  issued 
upon  the  judgment  which  was  registered  on  the  16th  of 
May,  is  entitled  to  prevail  over  the  title  of  the  defendants 
derived  from  Healy,  who  took  his  conveyance  from  Culbert 
on  the  14th  of  May,  two  days  before  the  judgment  was 
registered,  but  who  did  not  register  his  conveyance  till  the 
17th  of  May,  the  day  after  Thirkell's  judgment  had  been 
registered. 

It  is  not  denied  that  both  the  judgment  in  favour  of 
Thirkell,  and  the  sale  and  conveyance  to  Healy,  were  honest, 
and  obtained  in  good  faith. 

As  regards  the  registration  of  judgments,  our  statute  of 
the  9th  Vic,  ch.  34,  sec.  13,  enacts,  "that  when  and  so  often 
as  any  judgment  shall  be  entered  up  in  any  suit  or  action, 
in  any  Court  of  Record  in  Upper  Canada,  whereby  any 
lands,  tenements  or  hereditaments,  within  the  same,  are  or 
may  he  affected,  it  shall  and  may  be  lawful  for  the  plaintiff 
or  plaintiffs,  defendant  or  defendants,  in  such  action,  his  or 
their  attorney,  to  obtain  a  certificate  from  the  clerk  of  the 
court  in  which  such  judgment  is  obtained  in  his  or  their  favor, 
*  *  in  the  following  form,  *  *  ;  and  the  party  obtain- 
ing such  certificate,  his  or  their  attorney,  shall  carry  the  said 
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certificate  to  the  registrar  or  deputy  registrar  of  tlie  county 
or  counties  wherein  the  lands  belonging  to  the  party  or  par- 
ties against  whom  such  judgment  is  entered  lie,  who,  upon  the 
receipt  thereof  under  the  signature  of  the  clerk,  and  under 
the  seal  of  the  court,  shall  record  the  same  ;  and  every  such 
judgment  shall  affect  and  bind  all  the  lands,  tenements,  and 
hereditaments  belonging  to  the  party  against  whom  such 
judgment  is  rendered,  from  the  date  of  the  recording  of  the 
same  in  the  county  wherein  such  lands,  tenements,  or  here- 
ditaments lie,  in  like  manner  as  the  docketting  of  judgments 
in  England  affects  and  binds  lands." 

By  the  second  section  of  the  13  &  14  Vic,  ch.  63,  it  is 
enacted,  "  that  a  judgment  to  be  entered  up  against  any 
person  in  any  Court  of  Record  in  Upper  Canada,  after  the 
first  day  of  January,  1851,  shall  operate  as  a  charge,  so  soon 
as  a  certificate  of  such  judgment  shall  have  been  duly  regis- 
tered, uj)on  all  lands,  tenements,  and  hereditaments,  situate 
within  the  county  where  such  certificate  shall  have  been 
registered  as  aforesaid,  of  or  to  which  such  person  shall  at 
the  time  of  registering  such  judgment,  or  at  any  time  after- 
wards, be  seised,  possessed,  or  entitled  for  any  estate  or 
interest  whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  or  over  which  such 
person  shall,  at  the  time  of  registering  such  judgment,  or  at 
any  time  afterwards,  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  and  shall  be  binding  against  the  person 
against  whom  judgment  shall  be  so  entered  up  and  regis- 
tered, and  against  all  persons  claiming  under  him,  after 
such  judgment  and  registry ;  and  shall  also  be  binding  as 
against  the  issue  of  his  body,  and  all  other  persons  whom  he 
might,  without  the  assent  of  any  other  person,  cut  off  and 
debar  from  any  remainder,  reversion,  or  any  other  interest, 
in  or  out  of  the  said  lands,  tenements,  or  hereditaments ; 
and  that  every  judgment  creditor  shall  have  such  and  the 
same  remedies  in  a  Court  of  Equity,  against  the  heredita- 
ments so  charged  by  virtue  of  this  act,  or  any  part  thereof, 
as  he  would  be  entitled  to  in  case  the  person  against  whom 
such  judgment  shall  have  been  so  entered  up  and  registered, 
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had  power  to  charge  the  same  hereditaments,  and  liad  by 
writing  under  Ms  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest ;  and  all  such 
judgments  shall  be  claimed,"  {quwre^  deemed?)  "and  taken 
to  be  valid  and  effectual,  according  to  the  priority  of  register- 
ing such  certificates.  Provided,  nevertheless,  that  nothing 
herein  contained  shall  be  deemed  or  taken  to  alter  or  affect 
any  doctrine  of  Courts  of  Equity,  whereby  protection  is  given 
to  purchasers  for  valuable  consideration  without  notice." 

And  by  section  3  it  is  enacted,  "  that  after  any  gran^ 
from  the  Crown  of  any  lands  in  Upper  Canada,  and  deed 
patent  thereof  issued,  every  deed,  devise,  or  other  conveyance, 
which  shall  be  executed  at  any  time  after  the  first  day  of 
January,  3  851,  whereby  any  lands,  tenements,  or  heredita- 
ments in  Upper  Canada,  may  be  in  anywise  affected  in  law 
or  equity,  shall  be  adjudged  fraudulent  and  void,  not  only 
against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  but  also  against  a  subsequent  judgment  credi- 
tor, who  shall  have  registered  a  certificate  of  his  judgment, 
unless  such  memorial  be  registered  as  by  the  said  first  recited 
act  is  specified,  before  the  registering  of  the  memorial  of 
the  deed,  devise,  or  conveyance,  or  the  certificate  of  the 
judgment  under  which  such  subsequent  purchaser,  mort- 
gagee, or  judgment  creditor  respectively  shall  claim,  subject 
nevertheless,  as  to  devisees,  to  the  provisions  contained  in  the 
12th  section  thereof.  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  affect  the  right  of  equitable 
mortgagees  as  now  recognised  in  the  Court  of  Chancery  in 
this  province.'' 

Then  follows  the  fourth  clause,  in  which  it  is  recited  that 
the  doctrine  of  tacking  had  been  found  to  be  productive  of 
injustice,  and  required  correction ;  and  it  is  enacted,  "  that 
every  deed  and  conveyance  executed  after  the  first  of  Janu- 
ary, 1851,  a  memorial  whereof  shall  be  duly  registered, 
and  every  judgment  recovered  after  the  date  last  aforesaid, 
a  certificate  whereof  shall  be  duly  registered,  shall  be  deemed 
and  taken  as  good  and  effectual,  both  in  law  and  in  equity, 
according  to  the  priority  of  the  time  of  registering  such 
memorial  or  certificate;  and  when  no  memorial  of  such 
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deed  or  conveyance  shall  have  been  duly  registered,  then 
such  deeds  and  conveyances  shall  be  deemed  and  taken  to 
be  valid  and  effectual,  both  at  law  and  in  equity,  according 
to  the  priority  of  time  of  execution." 

On  the  argument  of  this  case  it  was  objected,  that  before 
the  plaintiff  could  gain  any  advantage  by  the  prior  registry 
of  his  judgment,  it  was  necessary  for  him  to  shew  that  the 
certificate  of  judgment  recorded  was  under  the  seal  of  the 
court,  and  necessary  also  to  shew  that  a  patent  had  issued 
of  this  land  ;  for  until  the  issue  of  the  patent  the  statute  13 
&  14  Vic,  ch.  63,  cannot  apply. 

It  is  answered,  on  the  other  hand,  that  it  was  not  proved 
that  the  certificate  was  not  under  seal,  and  that  if  it  is 
necessary  according  to  the  act  that  it  should  be,  we  should 
presume,  till  the  contrary  is  shewn,  that  the  ofiicer  would 
not  have  registered  it  unless  it  had  been  sealed.  So  I  think, 
and  besides,  if  the  case  were  to  turn  upon  that,  we  should 
not  dispose  of  it  until  we  had  the  fact  ascertained  and 
admitted. 

As  to  the  other  objection,  that  it  should  have  been  shewn 
that  a  patent  had  issued,  it  is  clear  that  if  this  were  land  for 
which  no  patent  had  yet  issued  nothing  can  have  been 
gained  by  the  prior  registry  of  the  judgment.  We  can 
have  little  doubt  what  the  fact  was  in  that  respect,  but  at 
present  I  think  that  it  was  indispensable  for  the  plaintiff  to 
make  that  part  of  his  case,  for  there  is  no  room  for  any  such 
presumption  in  regard  to  that  fact  as  in  regard  to  the  point 
that  the  certificate  w^hich  the  county  registrar  recorded  was 
under  the  seal  of  the  court ;  and  before  we  could  hold  that 
the  person  claiming  under  the  deed  has  been  cut  out  by  the 
prior  registry  of  the  plaintiff 's  judgment,  we  should  have  it 
proved  or  admitted  that  a  patent  had  issued  for  the  land,  for 
that  is  a  condition  on  which  the  provision  must  depend,  ac- 
cording to  the  third  clause  of  the  statute.  We  ought  not, 
I  think,  to  determine  the  case,  till  we  are  informed  what  the 
fact  was  in  this  respect,  if  we  should  see  that  the  third  clause, 
admitting  it  to  operate  upon  the  other  facts  stated,  would 
give  the  plaintiff  the  preference  which  he  wishes  to  establish. 
Whether  it  would  or  not  is  the  main  question  in  the  case. 
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Supposing,  then,  for  the  present,  that  a  patent  had  issued 
for  this  land  before  the  judgment  was  entered,  or  the  deed  to 
Healy  made,  there  could  be  no  doubt  that,  independently  of 
the  registry  acts,  the  purchaser  at  the  sheriff's  sale  in  this  case 
could  have  no  title,  because  the  debtor,  Culbert,  having  con- 
veyed the  land  honestly  and  for  good  consideration  to  Healy 
before  Thirkell  had  obtained  his  judgment,  he  had  no  legal 
interest  in  this  property"  to  be  sold  under  the  fi.fa.  when  it 
came.  At  common  law  the  sheriff  could  sell  nothing  under 
the  execution  which  the  debtor  did  not  own  at  the  time. 
That  was  many  years  ago  determined  in  this  court,  when  a 
question  arose  upon  the  legal  effect  of  the  prior  registry  of 
a  sheriff's  deed,  when  the  debtor  had  before  the  judgment 
conveyed  away  the  estate  by  a  valid  deed,  which  had  not  been 
registered.  The  judgment  in  the  Queen's  Bench  in  England, 
in  Watts  and  Wife  v.  Porter  (3  E.  &  B.  743),  and  the  Irish 
decisions  referred  to  in  it,  bear  directly  upon  that  question. 

And  indeed  the  second  section  of  our  statute  13  &  14  Vie, 
ch.  63,  is  fully  in  accordance  with  that  view,  for  it  only  pro- 
vides that  the  judgment  when  registered  Bhall  operate  as  a 
charge  upon  such  lands  within  the  county  as  the  debtor  was 
seised  of  or  entitled  to  at  the  time  the  judgment  was  entered^ 
or  shall  he  seised  of  or  entitled  to  at  any  time  afterwards. 

It  does  not  seem  easy  to  reconcile  that  clause  with  the 
fourth ;  but  it  is  under  the  intermediate  clause,  the  third, 
that  the  plaintiff  can  alone  establish  the  claim  he  makes  to 
be  preferred  by  reason  of  his  having  registered  his  judgment 
before  the  deed  to  Healy  was  registered,  under  whom  the 
defendant  claims ;  and  what  is  enacted  by  that  clause  ?  Why, 
only  that  the  prior  deed  shall  be  held  void  as  against  a  sub- 
sequent judgment  creditor,  who  shall  register  his  judgment 
before  the  deed  has  been  registered.  This  is  literally  the 
provision,  and  we  cannot  extend  it  to  the  prejudice  of  an 
honest  purchaser  for  value,  who  does  not  come  within  the 
language  of  the  enactment.  Now  it  is  clear  that  the  plaintiff 
was  not  a  subsequent  judgment  creditor,  for  his  judgment 
was  entered  on  the  18th  of  March,  1856,  and  the  deed  to 
Healy  was  not  made  till  the  14th  of  May,  nearly  two  months 
afterwards. 
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It  may  be  urged,  and  so  it  would  appear  at  first  sight,  that 
if  on  account  of  Healy's  delay  in  registering  his  deed  a  sub- 
sequent judgment  creditor  who  has  registered  before  him  is 
to  cut  out  his  title,  it  should  follow  that  a  creditor  whose 
judgment  was  prior  to  the  deed  should  a  fortiori  be  preferred 
if  he  also  registered  his  judgment  first,  for  otherwise  the 
plaintiff  in  this  case  would  lose  from  being  first  in  time  in 
the  entering  of  his  judgment ;  buts-  clearly  it  is  only  to  a 
subsequent  judgment  creditor  that  the  act  gives  the  advan- 
tage by  prior  registry,  and  it  must  be  strictly  construed 
when  the  effect  is  to  defeat  the  person  holding  the  title 
honestly  acquired  under  the  deed. 

It  is  indeed  only  from  the  time  of  registration  that  the 
judgment  binds  the  land.  The  plaintiff  would  have  us  read 
the  statute  as  if  it  had  provided  in  effect  that  the  effect  of 
delay  in  registering  a  conveyance  should  enable  even  a  sub- 
sequent judgment  creditor  to  gain  priority  by  being  the  first 
to  register,  and  much  more  a  judgment  creditor  whose  judg- 
ment was  earlier  than  the  deed ;  but  these  are  not  the  words 
of  the  act,  and  such  a  construction  would  be  contrary  to  the 
whole  spirit  of  the  Registry  Acts.  A  man  may  have  pur- 
chased from  the  person  who  appears  to  be  the  last  registered 
owner  of  the  land,  or  may  have  given  him  credit,  because, 
relying  on  the  registry,  he  believes  him  to  be  still  the  owner, 
and  it  would  be  unfair  to  allow  him  to  be  deprived  of  his 
title  by  the  subsequent  registration  of  a  judgment  which 
had  been  entered  before  he  took  his  deed.  The  judgment 
creditor  in  such  a  case  has  himself  been  guilty  of  laches  in 
allowing  his  judgment  to  remain  unregistered,  and  does  not 
therefore  stand  in  the  same  favourable  position  as  a  subse- 
quent judgment  creditor,  who  has  perhaps  taken  his  judg- 
ment as  a  security  for  money  advanced  in  ignorance  of  a 
prior  unregistered  deed. 

At  all  events,  such  is  the  statute,  and  we  cannot  alter  it, 
whatever  difficulty  may  appear  in  reconciling  the  second, 
third,  and  fourth  clauses  with  each  other. 

My  opinion  is  that  the  postea  must  be  awarded  to  the 
defendant. 
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McLean,  J. — The  question  for  the  decision  of  the  court 
is,  whether  the  plaintiff's  title  under  the  deed  from  the  she- 
riff, on  a,fi.fa.  issued  on  a  judgment  registered  on  the  16th 
of  May,  1856,  entitles  him  to  recoTer  against  the  defendants, 
who  claim  under  a  deed  dated  14th  May,  1856,  but  not 
registered  until  the  17th  of  May,  1856. 

By  the  13  &  14  Vic,  ch.  63,  section  2,  a  judgment  to  be 
entered  up  against  any  person  in  an^  court  of  record  in 
Upper  Canada  after  the  1st  day  of  January,  1851,  shall 
operate  as  a  charge,  so  soon  as  a  certificate  of  such  judgment 
shall  have  been  duly  registered,  upon  all  lands,  &c.,  situate 
within  the  county  where  such  certificate  shall  have  been 
registered  of  or  to  which  such  person  shall,  at  the  time  of 
registering  such  judgment,  or  at  any  time  afterwards,  be 
seised,  possessed,  or  entitled  for  any  estate  or  interest  at 
law  or  in  equity,  and  shall  be  binding  against  the  person 
against  whom  judgment  shall  be  so  entered  up  and  regis- 
tered, and  against  all  persons  claiming  under  him  after 
such  judgment  and  registry,  and  all  such  judgments  shall 
be  claimed  and  taken  to  be  valid  and  effectual  according  to 
the  priority  of  registering  of  such  certificates.  Under  this 
section  I  was  inclined  to  think  that  the  registry  of  the  cer- 
tificate could  only  operate  as  a  charge  upon  any  lands  of 
which  Culbert,  the  debtor,  was  seised  at  the  time,  and  that, 
as  he  had  divested  himself  on  the  14th  of  May  of  any  estate 
which  he  had  in  the  lot  by  a  deed  in  favor  of  Healy,  the 
incumbrance  which  the  plaintiff's  judgment  would  create  could 
not  attach  to  it  on  the  16th  of  May.  If  the  registration 
could  only  bind  lands  which  belonged  to  Culbert,  and  formed 
a  charge  only  upon  such  from  the  date  of  registration,  lands 
previously  conveyed  could  not  become  subject  to  such  a 
charge.  But  the  third  section  of  the  act  seems  to  go  much 
further,  and  not  merely  to  make  valid  as  a  charge  upon 
land  a  judgment  registered  before  a  deed  of  the  same  land, 
but  it  declares  such  deed  to  be  fraudulent  and  void,  not  only 
against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  but  also  against  a  subsequent  judgment  credi- 
tor, who  shall  have  registered  a  certificate  of  his  judgment, 
unless  a  memorial  be  registered  as  by  the  9th  Vic,  ch.  34, 
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is  required,  before  the  registering  of  the  memorial  of  the 
deed,  devise,  or  conveyance,  or  the  certificate  of  the  judg- 
ment, under  which  such  subsequent  purchaser,  mortgagee, 
or  judgment  creditor,  respectively,  shall  claim. 

By  this  section,  notwithstanding  the  conveyance  made  by 
Culbert  to  Healy  on  the  14th  of  May,  1856,  the  judgment 
of  the  plaintiff  being  first  registered  would  be  entitled  to 
prevail,  if  it  were  a  judgment  obtained  subsequent  to  such 
conveyance.  It  must  undoubtedly  have  been  intended  to 
give  precedence  to  registered  judgments  precisely  in  the 
same  manner  as  to  registered  deeds  and  mortgages,  but  the 
statute,  under  which  alone  precedence  can  be  claimed,  con- 
fines any  priority  to  subsequent  judgments^  and  we  cannot 
extend  its  provisions,  and  hold  that  the  plaintiff's  prior  judg- 
ment must  be  regarded  as  a  subsequent  judgment,  and  enti- 
tled to  prevail  over  the  deed  under  which  defendants  claim. 

The  deed  of  the  14th  of  May,  1856,  from  Culbert  to 
Healy,  is  admitted  to  have  been  executed  in  good  faith,  for 
a  valuable  consideration,  and  by  that  deed  all  the  interest  of 
Culbert  passed  to  Healy.  Registration  was  not  necessary 
to  make  that  deed  valid  in  law,  and  the  registration  of  a 
judgment  could  not  divest  Healy  of  the  title  which  he  had 
acquired,  nor  could  it  form  an  incumbrance  as  against  Cul- 
bert, though  first  registered,  unless  coming  within  the  desig- 
nation of  a  subsequent  judgment,  as  given  by  the  statute. 
If  the  judgment  had  been  registered  before  the  deed  from 
Culbert  to  Healy  was  executed,  the  effect  of  that  would  have 
been  to  establish  a  charge  against  the  lot  to  the  extent  of 
the  judgment,  which  could  have  been  enforced  under  the 
second  section  of  13  &  14  Vic,  ch.  63  ;  but  Healy's  deed 
is  not  void  under  the  statute  as  against  that  judgment,  and 
from  the  wording  of  the  third  section  I  think  it  conveyed  a 
good  title,  which  has  not  been  affected  by  any  thing  which 
has  since  been  do'he,  and  that  the  defendants  are  entitled  to 
judgment. 

The  second  section  refers  to  the  registration  of  judgments 
of  courts  of  record,  but  the  58th  section  of  the  Division 
Court  Act,  13  &  14  Vic,  ch.  53,  contains  a  provision  for 
the  registration  of  judgments  of  that  court  exceeding  ten 
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pounds.  Sucli  judgments  must  be  removed  into  tlie  county 
court  for  tlie  purpose  of  obtaining  execution  and  enforcing 
payment,  but  the  incumbrance  may  be  established  by  the 
registration  of  a  judgment,  or  decree  or  order  for  the  pay- 
ment of  money  of  any  court. 

Burns,  J. — This  case  presents  an  interesting  question 
upon  the  construction  of  the  registry  laws,  as  applied  to 
judgments. 

Previous  to  the  statute  9  Yic,  ch.  34,  lands  were  not 
bound  by  the  entry  of  the  judgment  alone,  but  only  became 
so  by  the  delivery  of  the  fi,  fa.  against  lands  to  the  sheriff. 
That  statute  required  amendment,  in  consequence  of  a  mis- 
take committed  with  respect  to  the  practice  of  docketting 
judgments  in  England.  The  13  &  14  Vic,  ch.  63,  is  now 
the  governing  act,  and  the  question  is,  in  this  case,  what 
is  the  proper  construction  to  be  put  upon  it.  The  plaintiff 
contends  that  the  true  view  of  it  is  that  from  the  registra- 
tion of  the  certificate  of  the  judgment  he  acquired  a  right  to 
issue  an  execution  and  sell  the  land,  notwithstanding  that 
the  debtor  had  in  the  meantime  conveyed  away  the  estate. 
Whereas,  on  the  other  hand,  the  defendants  contend  that 
the  effect  of  the  statute  is  merely  to  create  a  charge  upon 
the  land,  and  a  sale  by  the  debtor  before  execution  placed 
in  the  sheriff's  hands  effectually  transfers  the  legal  estate. 

If  we  were  to  give  effect  to  what  the  plaintiff  contends 
for,  the  inevitable  result  must  be  that  a  sheriff's  sale  taking 
place  many  years  after  a  certificate  registered,  and  when 
an  estate  has  passed  through  many  hands  in  the  mean  time, 
these  persons  during  all  the  interval  take  an  estate  which  is 
subject  to  be  defeated  by  a  sheriff's  sale.  I  do  not  think 
that  is  so.  The  effect  of  the  second  section  is  plainly,  I  ap- 
prehend, to  give  a  judgment  creditor  who  registers  a  certifi- 
cate only  a  charge  upon  the  real  estate  so  far  as  the  fact  of 
registering  a  certificate  goes.  If  the  debtor  should  remain 
possessed  of  the  legal  estate  at  the  time  the  writ  of  execution 
comes  to  the  hands  of  the  sheriff,  then  the  creditor's  claim 
to  sell  the  estate  is  by  force  of  the  writ,  and  not  by  force  of 
the  registered  certificate.    The  words  of  the  clause  are  plain 
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enough,  I  tMnk,  to  shew  what  is  the  effect  of  registering  a 
certificate,  namely,  that  it  shall  operate  as  a  charge  upon 
the  lands.  It  is  quite  consistent  with  this  that  the  debtor 
may  in  the  mean  time  sell  his  estate  and  convey  it,  though  sub- 
ject to  that  charge.  The  remedy  of  the  person  so  charging 
the  land  is  also  plain  enough — that  is,  the  judgment  creditor 
shall  have  the  same  remedies  in  a  court  of  equity  against  the 
lands  as  he  would  be  entitled  to  if  the  owner  had  the  power 
and  by  writing  under  his  hand  had  agreed  to  charge  the 
same  with  the  amount  of  the  judgment.  If  the  debtor  still 
retains  the  estate,  so  that  a  writ  of  fi.  fa.  against  lands 
would  attach  upon  it,  I  apprehend  that  it  is  open  to  the 
creditor  to  proceed  upon  his  ji.  fa.  and  sell  at  law,  or  he 
may  proceed  in  equity  to  have  the  lands  sold  in  order  to 
have  the  debt  discharged.  What  the  plaintiff  contends  for 
however  is,  that  the  effect  of  registering  a  certificate  is  to 
confer  a  right  upon  him  to  sell  the  legal  estate  upon  an  exe- 
cution at  law,  notwithstanding  that  the  debtor  has  sold  the 
estate  before  any  execution  against  the  lands  has  issued.  I 
cannot  imagine  the  legislature  ever  intended  to  make  such 
an  alteration  of  the  law  as  that.  There  is  nothing  whatever 
in  the  language  from  which  to  imply  any  such  intention,  and 
I  think  the  words  are  as  plain  as  can  be,  that  it  was  intended 
to  give  judgment  creditors  a  lien  on  the  real  estate  of  the 
debtor,  in  a  court  of  equity,  to  the  same  extent  as  the  debtor 
might  have  charged  the  estate  if  he  had  the  power  to  do  so, 
provided  the  creditor  registered  a  certificate  of  the  judgment. 
If  the  debtor  retains  his  estate  until  an  execution  comes  into 
the  hands  of  the  sheriff,  then  the  creditor  requires  no  assis- 
tance from  the  registry  act.  The  act  has  given  him  the 
power  to  charge  the  lands  by  means  of  registering  a  certi- 
ficate, and  has  given  him  the  remedy  to  enforce  it,  namely, 
in  a  court  of  equity.  The  effect  of  such  registered  certificate 
is  confined  to  such  cases  as  where  the  debtor  had  the  power 
to  charge  the  estate,  and  is  not  thrown  open  generally.  This 
is  alone  sulficient  to  prove  that  the  legislature  never  con- 
sidered they  were  doing  so  absurd  a  thing  as  to  give  credi- 
tors a  right  to  defeat  conveyances  in  toto  made  by  a  debtor 
before  the  execution  should  be  placed  in  the  sheriff's  hands. 
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I  am  now  speaking  of  the  effect  of  the  second  section  of  the 
act. 

The  third  section  requires  to  be  considered,  for  that  would 
at  first  view  seem  somewhat  to  conflict  with  what  I  have 
said.  The  two  sections  must  be  read  together,  and  it  does 
not  appear  to  me  there  is  any  conflict  between  them.  The 
third  section  provides  for  cases  of  subsequent  purchasers 
and  mortgagees  for  valuable  consideration  being  protected, 
where  such  persons  register  their  conveyances  before  a  re- 
gistration be  effected  of  a  prior  conveyance.  In  the  same 
class  the  legislature  has  placed  judgment  creditors  who 
register  a  certificate  of  the  judgment.  As  against  the  per- 
sons of  this  class  the  legislature  has  enacted  that  the  prior 
unregistered  conveyance  shall  be  adjudged  fraudulent  and 
void.  I  apprehend  the  effect  of  this  provision  must  be  that 
the  judgment  ^creditor  who  registers  his  certificate  of  the 
judgment  gains  a  priority,  and  that  he  may  issue  his  execu- 
tion and  sell  the  legal  estate  ;  for  if  he  could  not  do  so,  then 
we  should  not  be  giving  full  and  proper  effect  to  the  provision 
that  as  against  him  the  prior  unregistered  conveyance  is  to 
be  adjudged  fraudulent  and  void.  But  then  comes  the  ques- 
tion of  the  time  when  such  judgment  was  obtained.  In  the 
case  of  purchasers  and  mortgagees  for  value  the  securities  or 
conveyances  are  to  be  those  which  are  subsequent  to  the 
prior  unregistered  deed.  They  must  be  so  in  the  natural 
order  of  events,  and  when  they  are  for  value,  and  are  first 
registered,  they  will  prevail  over  the  unregistered  deed. 
The  same  expression,  suhsequenty  is  used  with  reference  to 
judgment  creditors.  It  seems  to  me,  therefore,  that  the 
judgment  should  be  obtained  subsequent  to  the  conveyance, 
and  the  certificate  thereof  registered  before  the  other,  and 
then  in  such  case  the  judgment  creditor  acquires  a  right  to 
sell  the  land  upon  a  writ  against  lands. 

The  two  sections  thus  read  together  amount  to  this :  if  a 
debtor  owns  lands  the  creditor  may  charge  those  lands  by 
registering  a  judgment,  and  if  the  debtor  still  retains  the 
lands  the  creditor  may  proceed  at  law  to  sell,  or  in  equity 
to  charge  them,  and  if  the  debtor  sells  before  an  execution 
comes  out  the  creditor  then  can  only  proceed  to  charge  them 
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in  equity ;  but  if  a  person  owns  land,  and  conveys  before 
judgment,  and  the  person  does  not  register  his  conveyance, 
and  then  subsequent  to  the  conveyance  a  judgment  is  ob- 
tained against  the  person  who  has  conveyed,  the  judgment 
creditor  by  registering  his  judgment  before  the  conveyance 
is  registered  acquires  a  right  to  sell  the  lands  to  satisfy  his 
debt.  In  this  way  both  sections  harmonize  with  each  other, 
and  there  is  no  conflict.  This  appears  to  me  the  proper 
reading  of  them. 

Applying  these  views  of  the  statute  to  the  case  in  hand, 
we  have  the  debtor  conveying  the  land  in  question  on  the 
14th  of  May,  1856,  the  judgment  being  obtained  against 
him  before  the  conveyance :  that  is,  it  was  obtained  in  March 
previous,  and  registered  on  the  16th  of  May.  It  is  there- 
fore the  case  of  judgment  obtained  before  the  conveyance, 
and  not  registered  until  after  the  conveyance.  The  convey- 
ance was  registered  on  the  17th  of  May,  1856,  and  sifi.fa, 
against  lands  not  issued  till  August,  1857.  Without  the 
statute  it  is  quite  clear  the  plaintiff  could  not  have  gained 
any  right  to  sell  the  land  until  the  issue  of  the  writ  against 
lands,  which  issued  in  August,  1857,  and  at  that  time  the 
debtor  had  parted  with  them,  and  they  were  no  longer  liable 
to  be  sold  upon  the  execution.  Then,  with  the  aid  of  the 
statute  in  his  favour,  he  is  a  judgment  creditor  before  the 
conveyance,  not  registered  before  the  conveyance  made,  but 
afterwards,  and  does  not  come  within  the  third  section  of 
the  act  by  reason  of  not  being  a  judgment  creditor  subse- 
quent to  the  conveyance,  and  therefore  he  is  not  in  a  posi- 
tion to  sell  the  legal  estate. 

Whether  the  plaintiff  has  any  remedy  in  a  court  of  equity 
under  the  second  section  of  the  act,  is  not  for  this  court  to 
say.  It  is  well  to  consider,  however,  whether  the  plaintiff, 
on  the  16th  of  May,  when  he  registered  his  judgment,  was 
in  a  position  to  say  that  the  debtor  then  had  power  to  charge 
the  lands,  seeing  that  he  had  already  conveyed  them  on  the 
14th  of  May. 

I  refer  to  these  cases. — Doe  Mcintosh  v.  McDonell  (4  0. 
S.  195),  Doe  Auldjo  v.  Hollister  (5  0.  S.  739),  Doe  Mc- 
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Pherson  v.  Hunter  (4  U.  C.  R.  449),  McMaster  v.  Phipps 
(5  Chy.  Rep.  253),  Brogden  v.  Collins  (7  C.  P.  61). 

My  opinion  therefore  is  that  the  postea  must  be  delivered 
to  the  defendants. 

Judgment  for  defendants. 


In  THE  Matter  of  Webster  and  The  Registrar  of  the 
County  of  Brant. 

Registrar — Right  to  inspection  of  his  books. 

A  registrar  is  not  obliged  to  place  his  books  and  indexes  in  the  hands  of  any 
person  desiring  to  make  a  search,  but  may  do  so  in  his  discretion,  and  on 
his  own  responsibility. 

In  this  case  one  W.  desired  to  ascertain  the  judgments  recorded  against  Y., 
and  the  registrar  gave  him  the  numbers  of  certain  judgments,  which  he 
said  were  all  that  related  to  Y.,  and  offered  to  shew  him  the  correspond- 
ing certificates,  but  he  refused  to  allow  him  to  inspect  the  index  or  the 
registry  book  of  judgments. 

Held,  that  he  was  justified  in  such  refusal. 

U.  B.  Woods  obtained  a  rule  upon  the  defendant,  upon 
the  application  of  George  Thomas  Webster,  to  shew  cause 
why  a  mandamus  should  not  issue,  commanding  him  to  allow 
the  said  Webster,  or  any  other  person,  upon  request  and 
tender  of  the  legal  fees,  to  have  inspection  of  the  separate 
book  and  alphabetical  index  in  the  registry  office  of  the 
county  of  Brant,  in  which  are  entered  all  certificates  of 
judgments  registered  in  the  said  county  against  one  Yard- 
ington,  or  against  any  other  person  or  persons  against  whom 
it  may  be  desired  to  search  for  judgments  in  the  said  office ; 
and  to  have  inspection,  and  take  copies,  if  required,  of  all 
such  certificates  of  judgment  found  entered  or  referred  to  in 
the  said  separate  book  or  alphabetical  index,  and  generally 
to  have  inspection  of  all  the  public  books  and  records  in  the 
said  registry  office  in  which  are  any  certificates,  memorials, 
or  entries  affecting  the  lands  of  the  said  Henry  Yardington, 
or  any  other  person  or  persons  in  the  said  county,  at  all 
proper  hours  of  the  day,  and  upon  tender  of  the  lawful  fees 
therefor ;  or  that  such  order  shall  be  made  as  the  justice  of 
the  case  requires  ;  and  why  the  said  registrar  should  not 
pay  the  costs  of  this  application. 

This  rule  was  granted  upon  an  affidavit  made  by  the  said 
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Webster,  in  which  he  swore  that  he  had  occasion,  on,  &c., 
as  clerk  to  an  attorney,  to  search  in  the  registry  office  of  the 
county  of  Brant  for  judgments  registered  there  against 
Henry  Yardington,  or  his  lands,  &c.  :  that  he  informed 
Mr.  Shenstone,  the  registrar,  of  his  object,  and  requested 
to  be  allowed  to  examine  the  separate  book,  and  alpha- 
betical index  referred  to  in  the  statute  13  &  14  Vic,  ch.  63, 
sec.  9,  and  also  to  be  allowed  to  see  and  examine  the  origi- 
nal certificates  of  judgments  brought  to  him  for  registration 
for  three  years  next  preceding  the  29th  of  April,  for  the 
purpose  of  ascertaining  which  of  them,  if  any,  operated  as  a 
charge  upon  or  affected  the  lands  of  the  said  Yardington  in 
that  county  :  that  he  offered  to  pay  the  registrar  the  proper 
fees,  in  connexion  with  the  said  search,  and  offered  him  a 
sum  more  than  sufficient :  that  the  registrar  refused  to  allow 
him  to  search,  or  inspect,  or  examine  the  said  alphabetical 
index  and  separate  book,  or  to  search,  or  inspect,  or  examine 
the  certificates  of  judgments,  or  any  of  them,  further  than 
that,  having  referred  to  a  book  for  certain  numbers,  he  gave 
to  the  deponent  a  paper  on  which  certain  numbers  were 
written,  and  brought  to  him  a  number  of  certificates  of  judg- 
ments, and  laid  them  before  the  deponent,  telling  him  that 
those  were  the  numbers  of  all  the  certificates  of  judgments 
registered  in  the  office  against  Yardington,  and  that  he  might 
examine  the  certificates  corresponding  with  the  numbers ;  but 
that  he  would  not  allow  the  deponent,  in  a  search  against 
Yardington,  to  examine  or  look  at  any  other  certificates 
than  those  he  had  marked  on  the  paper,  or  under  any  cir- 
cumstances to  examine  or  look  at  the  said  separate  book 
and  alphabetical  index  :  that  he,  Webster,  declined  to  make 
the  search  on  those  terms. 

He  swore  that  he  had  several  times  before  been  refused 
by  the  registrar  the  permission  which  he  desired  on  this 
occasion,  on  the  ground  that  the  deponent  had  only  the 
right  to  see  such  certificates  of  judgments  as  in  the  opinion 
of  the  registrar  related  to  the  person  or  his  lands  respecting 
whom  he  might  at  that  time  be  searching. 

M.  C.  Cameron  shewed  cause. 
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EoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  it  is  necessary  or  would  be  proper  for  us 
to  grant  a  mandamus  upon  this  application.  The  applicant 
was  not  able  to  refer  us  to  any  judicial  decision  or  other 
authority  shewing  it  to  be  the  duty  of  the  registrar  to  com- 
ply with  what  he  desires  to  enforce,  and  certainly  there  is 
nothing  in  the  statutes  creating  or  regulating  the  office  of 
registrar  that  either  makes  it  the  duty  of  the  registrar  to  do 
what  has  been  insisted  upon  in  this  instance,  or  that  would 
exonerate  him  from  blame  in  complying  with  such  a  claim, 
if  in  any  case  an  injurious  use  should  be  made  of  the  per- 
mission granted. 

The  books,  indexes,  and  other  documents  in  the  office  of 
the  registrar,  are  all  in  his  keeping,  not  merely  for  the  con- 
venience of  parties,  but  for  the  safety  of  the  community,  who 
are  interested  in  their  being  preserved  unaltered  and  unmu- 
tilated. 

We  cannot  act  upon  the  presumption  that  the  registrar  is 
so  careless  or  incompetent  that  his  search  into  his  index  and 
books,  and  his  certificate  shewing  the  result  of  his  search, 
cannot  be  relied  on,  and  that  it  is  on  that  account  necessary 
that  all  persons  should  be  allowed  by  law  to  demand  to  have 
all  or  any  of  the  books  or  documents  placed  in  their  own 
hands,  that  they  may  search  and  make  extracts  or  copies  for 
themselves.  It  was  candidly  acknowledged,  as  regarded  Mr. 
Shenstone,  the  registrar  who  is  the  object  of  this  application, 
that  he  is  an  upright,  pains-taking  officer,  and  one  who  fulfils 
his  duties  zealously,  and  if  any  thing  with  more  than  ordi- 
nary care,  though  he  may  occasionally  in  a  multitude  of 
searches  have  passed  over  a  name  in  an  index ;  but  were 
the  fact  otherwise,  we  could  take  no  peculiar  course  with 
regard  to  him  individually,  which  we  could  not  be  required 
as  a  matter  of  right  to  adopt  with  respect  to  all  others. 

We  have  no  doubt  that  whenever  any  person  conducting 
himself  respectfully  desires  to  make  a  search  into  the  state 
of  any  particular  title,  or  into  the  registration  of  judgments, 
in  order  to  see  whether  any  certain  individual  has  one  or 
more  judgments  registered  against  him,  the  registrar  would, 
from  courtesy,  and  as  a  general  rule,  willingly  allow  the 
person  interested  in.  the  search  to  run  his  eye  over  the  index 
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with  him,  in  order  to  give  greater  assurance  that  no  entry 
respecting  the  party  in  question  shall  escape  attention  ;  but 
that  would  be  only  when  the  registrar  sees  the  object  to  be  the 
single  one  of  making  the  specific  search  more  satisfactorily. 

We  can  easily  suppose  that  there  might  be  cases  where  it 
would  neither  be  safe  as  regards  the  public,  who  have  the 
utmost  interest  in  the  careful  preservation  of  the  books  and 
documents  in  the  registry  offices,  nor  fair  towards  the  regis- 
trar himself,  that  he  should  be  compelled  to  throw  his  indexes 
and  books  and  certificates  before  any  one  who  might  choose  to 
come  in  and  ask  for  them  ;  and  at  all  events,  if  the  legisla- 
ture would  really  approve  of  such  a  method  of  dealing  with 
these  important  public  books  and  documents,  they  must,  so 
far  as  our  opinion  is  concerned,  give  us  plain  evidence  by 
some  statute  that  that  is  what  they  do  intend  and  desire. 
In  the  acts  which  they  have  passed  we  see  no  evidence  of 
such  an  intention,  but  the  contrary.  In  the  first  registry 
act,  35  Geo.  III.,  ch.  5,  sec.  8,  the  provision  is,  that  every 
such  registrar  or  his  deputy  shall  make  searehes,'  &c.,  not 
that  he  shall  place  his  books,  &c.,  in  the  hands  of  whoever 
calls  for  them,  and  let  them  search  for  themselves. 

So  the  9th  clause  gives  to  the  registrars  a  fee  for  "  every 
search  in  the  office,"  which  we  take  to  mean  searches  made 
by  himself  respecting  some  certain  person  or  parcel  of  land 
about  whom  or  which  he  is  requested  to  make  a  search,  and 
perhaps  to  furnish  a  certificate.  The  existing  registry  act 
9  Yic,  ch.  34,  sees.  15  &  16,  is  to  the  same  effect. 

The  16  Vic,  ch.  187,  sec.  8,  shews  what  fees  the  registrar 
is  entitled  to,  and  for  what  services,  and  we  need  hardly  say 
that  while  fees  are  allowed  to  him,  with  a  proper  limitation 
as  to  amount,  for  all  searches,  there  is  no  fee  assigned  to 
him  for  standing  by  and  watching  his  books  and  papers 
while  others  are  searching. 

If  the  present  applicant  can  demand  as  a  right  to  go  into 
the  office,  and  have  the  registrar's  books  and  documents 
placed  before  him,  every  one  else  must  have  the  same  right, 
and  how  the  public  business  could  be  conducted  with  conve- 
nience and  despatch,  and  the  safety  of  the  documents  secured 
under  such  a  system,  it  is  not  easy  to  understand. 

It  was  candidly  avowed  in  the  argument  that  the  real 
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object  of  this  application  is  to  save  fees  for  searches.  If  by 
that  is  meant  that  a  person,  while  ostensibly  searching  for 
judgments  registered  against  one  person,  should  have  it  in 
his  power  to  make  use  of  the  opportunity  for  making  either 
a  general  search,  or  a  general  search  through  any  particular 
letter,  and  so  avoid  paying  the  established  fee  for  one  or  more 
other  searches  which  it  is  his  real  object  to  make,  though  he 
said  nothing  about  them,  then  it  appears  to  us  that  it  is  not 
unreasonable  that  such  a  pretension  should  be  resisted. 

At  the  same  time  we  must  say  that  we  do  not  assume  that 
any  registrar  would  object  to  give  to  any  person  conducting 
himself  properly  a  fair  opportunity  to  inspect  any  particular 
entry  or  document  which  is  referred  to  in  the  index,  and  has 
been  searched  for  at  his  request,  or  an  opportunity  to  satisfy 
himself  that  the  registrar  has  not  accidentally  missed  some 
entry  in  passing  through  the  index.  This,  however,  may  be 
fairly  entrusted  to  the  registrar  himself ;  and  we  must  say 
we  have  never  before  heard  of  a  complaint  that  persons 
desiring  to  have  a  search  made  in  a  registry  office  met  with 
any  obstruction.  One  would  suppose  that  in  the  course  of 
sixty  years  this  matter  would  have  adjusted  itself,  so  that 
the  course  pursued  under  the  act,  and  constantly  submitted 
to,  would  be  generally  understood.  If  we  were  to  grant  a 
mandamus  in  the  terms  moved,  meaning  it  to  be  used  for  the 
purpose  for  which  it  was  stated  in  the  argument  to  be  desired, 
we  could  not  profess  to  found  the  command  upon  any  thing 
laid  down  in  the  statutes  as  being  the  duty  of  the  registrar ; 
and  if  it  should  happen  that  a  leaf  or  more  of  an  index,  or  the 
index  itself,  should  disappear,  or  any  document  be  altered  or 
mutilated,  it  would  be  little  satisfaction  to  the  public  that 
the  registrar  should  be  enabled  to  say  that  these  documents 
had  been  freely  and  unavoidably  put  into  the  hands  of  any 
and  every  body  by  the  order  of  this  court,  though  that  cer- 
tainly would  go  far  towards  relieving  the  officer  from  all 
blame.  The  registrar  may  put  his  index  or  other  books  into 
the  hands  of  others  to  make  a  search,  instead  of  searching 
himself,  but  he  does  that  in  his  discretion,  and  upon  his  re- 
sponsibility. If  he  were  commanded  to  do  it  freely  when- 
ever asked,  he  must  be  taken  to  have  no  discretion  in  the 
matter,  and  would  be  relieved  from  responsibility,  and 
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unable  to  answer  for  the  security  of  his  books  and  papers. 

Rule  discharged,  with  costs. 


Thompson  v.  Grand  Trunk  Railway  Company  of  Canada. 

20  Vic,  ch.  12,  sec.  16 — Meaning  of  the  words    in  charge  of^* — Negligence. 

The  plaintiff's  son,  a  boy  of  fourteen,  was  driving  four  of  the  plaintiff's 
horses  along  the  highway  about  dusk  in  the  evening,  intending  to  put 
them  in  a  field,  the  gate  of  which  opened  into  the  road  about  sixty  yards 
from  the  railway  crossing.  While  he  was  opening  the  gate  the  horses, 
being  loose,  passed  on  to  the  track,  where  three  of  them  were  killed  by 
the  train,  which  was  passing  at  its  usual  time. 

Held,  that  the  plaintiff  was  prevented  by  the  20  Vic,  ch.  12,  sec.  16,  from 
sustaining  any  action,  for  his  horses  were  not  "  in  charge  of"  the  boy, 
within  the  meaning  of  that  section  ;  and  that,  independently  of  that  sta- 
tute, he  was  guilty  of  culpable  negligence  in  sending  his  horses,  as  he 
did,  in  charge  of  a  boy,  without  a  bridle  or  any  means  of  control,  after 
dark,  and  at  a  time  when  it  was  known  that  the  train  might  be  expected. 

Held,  also,  that  the  neglect  of  the  company  to  blow  the  whistle  or  ring  the 
bell,  in  approaching  the  crossing,  could  not  affect  the  right  of  action. 

Action  for  negligently  killing  three  horses  of  the  plaintiff. 
The  declaration  charged  that  the  duty  of  those  in  charge  of 
the  locomotive  was  to  ring  the  bell  or  sound  the  whistle  at 
the  distance  of  eighty  rods  from  crossing  a  highway,  and  to 
keep  ringing  the  bell  or  sounding  the  whistle  until  the  engine 
should  have  crossed  the  highway ;  and  that  for  want  of  doing 
so  the  plaintiff 's  horses,  being  at  the  time  in  charge  of  the 
plaintiff's  servant  to  prevent  them  loitering  or  stopping  on 
the  highway  at  the  point  of  intersection  with  the  railway, 
were  killed  by  the  engine.  ^ 

Pleas, — 1.  Not  guilty.  2.  That  defendants  did  ring  the 
bell  or  sound  the  whistle,  as  required  by  law.  3.  That  the 
horses  were  not  in  charge,  as  alleged,  and  that  the  plaintiff 
permitted  them  to  get  upon  the  crossing  as  the  train 
was  approaching,  which  caused  the  accident. 

At  the  trial,  before  Burns,  J.,  at  Cobourg,  the  facts  ap- 
peared as  follow.  The  plaintiff  lived  near  Port  Britain 
station,  and  had  a  farm,  part  of  which  was  upon  one  side  of 
the  side  line  road,  and  another  part  upon  the  opposite  side 
of  the  road  :  the  railway  crossed  this  road,  but  did  not 
divide  the  plaintiff's  farm.  The  plaintiff  used  a  field  near 
the  lake  for  pasture,  and  was  in  the  habit  of  driving  his 
horses  from  one  part  of  the  farm  to  this  field,  along  the  side 
line  road  to  a  gate  within  about  sixty  yards  of  the  point 
of  iatersection  of  the  railway  track  with  the  road,  without 
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crossing  the  railway  track  to  do  so.  During  the  summer  of 
1858  the  down  passenger  train  from  Toronto  usually  passed 
this  point  of  intersection  about  nine  o'clock  in  the  evening. 
Witnesses  for  the  plaintiff  stated  that  this  train  seldom  rang 
the  bell  or  sounded  the  whistle  in  passing  this  crossing. 
There  was  a  curve  in  the  road  there,  and  from  this  road- 
crossing  it  was  said  that  there  was  a  down  grade  both  ways. 
In  August  last  the  plaintiff  sent  his  son,  a  boy  of  thirteen  or 
fourteen,  in  the  evening,  to  drive  the  horses  (four  in  number) 
along  the  highway  to  the  pasture  field.  The  boy  swore  that 
it  was  half-past  eight  or  towards  nine  o'clock  in  the  evening 
that  he  drove  the  horses,  and  he  was  quite  aware  of  the 
usual  time  of  the  train  passing,  but  he  thought  he  would 
have  time  to  get  the  horses  in  the  field  before  the  train 
arrived  there.  He  drove  the  horses  quite  loose  before  him 
as  far  as  the  gate,  which  was  sixty  yards  from  the  railway, 
and  the  horses  passed  the  gate.  While  he  was  engaged  in 
opening  the  gate  he  saw  the  light  of  the  locomotive  approach- 
ing through  the  bush  which  was  in  the  field,  he  said,  not 
more  than  ninety  yards  distance.  He  ran  immediately  to 
get  ahead  of  the  horses,  and  prevent  their  going  on  the 
track,  but  he  was  not  in  time,  and  three  of  them  got  on, 
and  were  killed.  The  night  was  pretty  dark  but  calm. 
The  boy  stated  that  he  neither  heard  the  bell  nor  any  whistle ; 
and  other  witnesses  also  swore  that  they  neither  heard  bell 
nor  whistle  for  the  crossing,  though  they  heard  the  signal  for 
the  train  stopping  at  the  station.  At  the  station  it  was 
proved  that  the  engine  driver  told  the  conductor  he  had 
better  see  to  his  breaks  and  wheels,  that  they  were  all  right, 
for  he  thought  they  had  run  over  some  cattle. 

The  defendants'  counsel  relied  upon  the  I6th  section  of 
20  Vic,  ch.  12,  as  an  answer  to  this  action.  That  section  is 
as  follows  : 

"  No  horses,  sheep,  or  swine,  or  other  cattle,  shall  be  per- 
mitted to  be  at  large  upon  any  highway  within  half  a  mile 
of  the  intersection  of  any  highway  with  any  railway  or  grade, 
unless  the  same  respectively  shall  be  in  charge  of  some  per- 
son or  persons,  to  prevent  their  loitering  or  stopping  on  such 
highway  at  such  intersection  with  any  railway ;  and  all  such 
cattle  so  found  at  large  in  contravention  hereof  may  be  im- 
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pounded  by  any  person  finding  tlie  same  at  large,  in  the 
nearest  pound  to  the  place  where  the  same  shall  be  so  found, 
and  the  pound-keeper  with  whom  the  same  shall  be  so  im- 
pounded shall  detain  the  same,  in  the  like  manner  and  sub- 
ject to  the  like  regulations  as  to  the  care  and  disposal  thereof 
as  in  the  case  of  cattle  impounded  for  trespass  on  private 
property ;  and  no  person,  any  of  whose  cattle  so  at  large 
shall  be  killed  by  any  train  at  such  point  of  intersection, 
shall  have  any  action  against  any  railway  company  in  respect 
of  the  same  being  so  killed." 

The  learned  judge  put  the  following  questions  to  the  jury  : 

1.  Whether  under  the  circumstances  of  the  case — the  plain- 
tiff sending  his  horses  late  at  night  and  dark,  and  at  the 
very  time  the  train  usually  passed,  to  a  gate  within  sixty 
yards  of  the  track  in  charge  of  a  boy  to  drive  them  on  the 
highway — there  was  negligence  on  the  part  of  the  plaintiff. 

2.  Whether  the  horses  were  so  in  charge  as  to  be  under 
the  control  of  the  boy. 

The  jury  answered  to  the  second  question,  that  the  horses 
were  in  charge  of  the  boy,  as  the  boy  stated,  and  not  otherwise. 

And  to  the  first  question,  that  they  considered  the  plaintiff 
was  himself  negligent ;  but  upon  being  told  that  then  they 
must  find  for  the  defendants,  they  answered  they  did  not 
mean  to  do  that,  whereupon  they  retired,  and  then  found 
that  there  was  no  negligence  on  the  part  of  the  plaintiff, 
and  returned  X55  as  the  damages  the  plaintiff  would  be  en- 
titled to  if  entitled  to  recover. 

Leave  was  reserved  to  the  defendants  to  move  the  court 
to  enter  a  nonsuit,  if  upon  this  evidence  the  horses  could 
not  be  said  to  be  in  charge  of  a  person  within  the  mean- 
ing of  the  section  above  set  out. 

Bell  (of  Belleville)  obtained  a  rule  nisi  for  a  nonsuit,  ac- 
cording to  the  leave  reserved,  or  for  a  new  trial, — to  which 
Cameron^  Q.  C,  shewed  cause. 

G-alt,  Q.  C,  and  Bell  supported  the  rule. 

Campbell  v.  Great  Western  R.  W.  Co.,  15  U.  C.  H.  498 ; 
Terris  v.  Grand  Trunk  R.  W.  Co.,  16  U.  C.  R.  474 ;  Simp- 
son V.  Great  Western  R.  W.  Co.,  17  U.  C.  R.  57;  20  Vic, 
ch.  12,  sec.  16,  were  referred  to  in  the  argument. 
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KoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  the  evidence,  and  are  of  opinion,  as 
we  intimated  during  the  argument,  that  the  plaintiff  must 
be  nonsuited.  He  was  himself  most  culpably  negligent  in 
sending  a  boy  fourteen  years  of  age  with  his  horses  to  drive 
them  along  the  highway  after  dark,  and  just  about  the  time 
when  it  was  known  the  train  was  to  pass,  and  this  without 
the  boy  having  the  horses  in  any  manner  under  control,  so 
that  he  could  keep  them  from  running  along  the  road  to  the 
crossing. 

The  boy  foolishly  took  it  for  granted  that  the  horses  would 
stand  still  in  the  road  while  he  went  to  open  the  gate,  but  they 
ran  on,  as  they  were  very  likely  to  do,  towards  the  railway- 
crossing,  which  was  but  a  few  yards  off,  and  were  killed  at 
the  point  where  the  railway  track  crosses  the  highway. 

There  can  be  no  stronger  case  against  a  plaintiff's  re= 
covery,  even  if  there  was  no  such  statute  in  force  as  the  20 
Vic,  ch.  12,  sec.  16,  but  with  that  statute  in  force  there  can  be 
not  the  slightest  room  for  doubt,  for  we  consider  it  clear  that 
upon  the  facts  proved  these  horses  cannot  be  held  to  have 
been  in  charge  of  the  boy  within  the  meaning  of  the  statute, 
so  that  he  could  prevent  their  loitering  or  stopping  in  the 
highway  at  the  point  of  intersection  with  the  railwo-y. 

If  he  had  had  even  one  of  the  four  horses  secured  by  a 
bridle  or  halter,  there  would  have  been  rather  more  pretence 
for  admitting  the  horses  to  be  in  his  charge,  for  the  others 
would  probably,  though  not  certainly,  have  remained  near 
the  one  he  was  leading;  but  he  had  none  of  them  in 
charge,  any  more  than  that  he  intentionally  drove  them  out 
upon  the  road,  meaning  that  they  should  stop  at  the  gate, 
but  taking  no  means  to  insure  their  doing  so.  All  that  can 
be  said  is  that  he  knew  where  they  were,  and  might  have 
seen  them  if  there  had  been  light  enough ;  but  that,  as  the 
event  proved,  afforded  no  security  whatever  against  their 
straying  upon  the  railway  track.  So  far  from  the  plaintiff 
having  any  right  to  recover  under  such  circumstances,  he 
was  extremely  censurable  for  sending  his  son,  a  mere  child, 
with  the  horses  into  the  highway  in  that  reckless  manner 
about  the  very  time  the  train  was  to  be  expected. 

If  the  train  had  been  thrown  off  the  track,  and  passengers 
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killed  in  consequence,  the  plaintiff  would  have  incurred  a 
very  heavy  and  painful  responsibility. 

In  a  case  such  as  this,  where  the  animals  get  upon  the 
railway  in  consequence  of  being  allowed  to  run  upon  the 
highway  near  a  crossing,  in  violation  of  the  statute,  and  are 
killed  at  the  point  of  intersection,  the  owner  can  maintain 
no  action  for  their  loss.  That  consequence  is  expressly 
made  to  follow  by  the  statute,  and  it  cannot  be  evaded  by 
attempting  to  throw  blame  upon  the  company  for  neglecting 
or  omitting  any  precaution  on  their  part,  such  as  sounding 
the  whistle,  ringing  the  bell,  &c.,  about  which  there  is 
generally  a  dispute  after  an  accident  has  occurred,  and  very 
often  contradictory  evidence. 

For  the  safety  of  the  public  the  statute  throws  the  loss 
upon  the  owner  of  the  cattle  in  all  such  cases,  and  without 
any  qualification  as  to  the  company  being  careful  to  avoid 
collision.  In  the  present  case  it  is  likely  that  any  care  they 
could  have  used  would  not  have  prevented  the  accident. 

Upon  the  point  that  the  horses  were  unlawfully  on  the 
highway,  and  were  not  properly  secured,  and  in  charge,  and 
that  the  plaintiff  cannot  lawfully  recover,  the  late  case  of 
Goode  V.  The  South  Wales  Railway  Co.,  in  the  Queen's 
Bench  in  England,  (33  L.  T.  Rep.  122,)  is  in  point. 

Rule  absolute  for  nonsuit,  (a) 


CooLEY  V.  The  Grand  Trunk  Railway  Company  of 
Canada. 

Horses  escaping  from  highway  to  the  raihoay — 20  Vic,  ch.  12,  sec.  16 — 
Construction  of. 

The  plaintiff  sent  three  of  his  horses  to  a  watering  place  on  the  highway, 
with  his  servant,  who  merely  drove  them  before  him,  not  having  any 
further  means  of  control,  by  bridle,  halter,  or  otherwise.  They  passed 
the  watering  place,  and  got  on  to  the  railway  over  the  cattle-guard,  which 
was  filled  up  with  snow,  and  one  of  them  was  killed  by  the  train  some 
distance  from  the  point  of  intersection.  The  jury  found  that  the  plaintiff 
was  guilty  of  no  negligence,  and  that,  had  the  cattle -guard  been  kept 
clear  of  snow,  the  horses  could  not  have  got  upon  the  track. 

Held,  that  the  plaintiff  nevertheless  could  not  recover,  for  his  horses  were 
not  "in  charge  of"  any  person  within  the  meaning  of  the  20  Vic,  ch.  12, 
sec.  16,  when  they  got  upon  the  railway. 

The  declaration  charged  a  duty  on  the  defendants  to  con- 
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struct  proper  cattle-guards,  and  to  keep  them  in  order,  so  as 
to  prevent  cattle  entering  or  passing  on  to  the  railway  from 
a  highway  where  the  railway  crossed  the  highway,  and  al- 
leged that  the  defendants  neglected  to  keep  the  cattle-guards 
in  proper  order,  in  consequence  of  which,  on  the  11th  of 
February,  1858,  a  horse  of  the  plaintiff's  passing  upon  the 
highway,  in  care  and  charge  of  the  plaintiff's  servant,  stra} 
ed  and  went  thence  upon  the  railway  track,  and  by  means 
thereof,  and  through  the  defendants'  carelessness  and  negli- 
gence, the  plaintiff's  horse  was  killed. 

Pleas: — 1.  Not  guilty.  2.  That  the  horse  was  straying 
upon  the  highway,  from  which  he  escaped  to  the  railway 
within  half-a-mile  of  the  intersection,  contrary  to  the  sta- 
tute :  that  being  so  unlawfully  on  the  highway,  the  horse 
escaped  to  the  railway,  and  that  the  accident  would  not  have 
happened  had  not  the  horse  been  unlawfully  straying  upon 
the  highway,  contrary  to  the  provisions  of  The  Accidents 
on  Railways  Act,  1857." 

Issue  was  taken  on  these  pleas. 

At  the  trial,  at  Cobourg,  before  Burns,  J.,  the  facts  of 
the  case  appeared  to  be  these :  the  plaintiff  lived  upon  the 
east  half  of  lot  13,  in  the  first  concession  of  the  township  of 
Murray.  The  side-line  road,  a  highway,  passed  on  the  east 
side  of  the  lot,  and  the  plaintiff 's  barn-yard  fronted  on  that 
road.  The  fence  was  allowed  to  be  down,  so  that  nothing  pre- 
vented his  cattle  going  upon  the  highway.  His  land  adjoined 
the  railway ;  a  watering  place  in  the  highway  existed  close 
to  the  railway  track,  not  requiring,  to  reach  it,  that  the  rail- 
way should  be  crossed.  The  plaintiff  was  in  the  habit  of 
watering  his  horses  at  this  watering  place.  On  the  11th  of 
February  last  the  plaintiff's  servant-man  drove  three  horses 
from  the  barn-yard  to  the  highway,  and  along  the  highway 
to  the  watering  place  ;  he  used  no  halter,  nor  did  any  thing 
more  than  drive  them  loose  before  him.  It  was  in  the  after- 
noon that  he  drove  them  to  water,  and  when  the  horses 
reached  the  watering  place  it  was  found  frozen  over,  and  the 
horses  went  past  and  on  towards  the  railway  track.  The 
servant-man  stated  that  he  attempted  to  break  the  ice,  but 
as  he  did  so  he  heard  a  train  coming,  and  then  he  ran  after 
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his  horses  to  fetch  them  back,  but  they  had  reached  the 
railway  track,  and  instead  of  going  across  the  railway,  they 
turned  down  the  railway  track.  The  cattle-guard  being  filled 
with  snow  had  become  crusted,  so  that  the  horses  easily 
crossed  over.  The  engine  driver  stated  that  he  saw  some- 
thing on  the  track,  and  supposed  at  first  it  might  be  some 
men  whom  they  were  to  pick  up,  and  sounded  the  whistle. 
The  plaintiff's  servant-man  said  he  ran  to  put  down  the  bars 
of  the  field  which  opened  to  the  railway  track,  upon  a  farm 
crossing  near  the  cattle-guard ;  the  train  came  on  before  he 
could  accomplish  it,  and  the  horses  ran  on  before  the  engine, 
and  from  that  crossing  the  track  was  upon  an  embankment, 
and  in  the  embankment  there  was  an  open  culvert,  which 
was  also  filled  up  very  much  with  snow.  One  of  the  horses 
ran  down  the  embankment,  the  other  two  keeping  the  track 
until  reaching  the  culvert,  into  which  both  the  horses  fell, 
and  one  of  them  in  scrambling  up  from  the  culvert  was 
caught  by  the  engine  and  killed.  The  servant  said  he 
thought  the  engine  might  have  been  stopped,  for  the  train 
was  not  moving  very  fast.  The  distance  from  the  cattle- 
guard  to  the  culvert  was  about  forty  rods,  and  the  distance 
from  the  bars  to  the  culvert,  which  space  the  horses  ran 
before  the  engine,  was  about  thirty  rods.  The  engine  driver 
stated  that  as  the  train  approached  he  saw  that  horses 
were  upon  the  track  :  that  the  speed  of  the  engine  had  been 
before  that  slackened :  that  when  he  saw  the  horses  he  sounded 
the  whistle  sharply  to  drive  them  from  the  track,  and  after 
running  a  little  further  the  horses  disappeared,  and  as  the 
train  arrived  at  the  culvert  one  of  them  suddenly  jumped  up 
from  the  culvert  and  so  was  killed.  He  swore  that  the  train 
was  not  moving  at  more  than  five  miles  an  hour  when  the 
accident  happened  ;  that  it  was  a  heavy  stone  freight  train 
upwards  of  180  tons  weight,  and  that  it  was  utterly  impossi- 
ble to  stop  the  train  in  that  distance  after  the  horses  left  the 
track ;  he  said  he  tried  all  he  could  to  effect  it,  and  avoid 
striking  the  animal,  but  could  not. 

The  plaintiff's  counsel  abandoned  all  charge  of  negligence 
against  those  conducting  the  train. 

The  learned  judge  asked  the  jury  to  say  whether  the 
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plaintiff  was  himself  guilty  of  negligence,  in  sending  his 
horses  to  water  to  a  place  close  adjoining  the  railway  track, 
without  any  control  over  them  other  than  a  man  to  drive 
them  loose  before  him  in  the  public  highway,  where  they 
might  escape  upon  the  railway  track. 

The  jury  found  that  there  was  no  negligence  to  be  attributed 
to  the  plaintiff,  and  they  further  found,  as  a  fact,  that  if  the 
cattle-guard  had  been  kept  clear  from  snow  and  ice,  the 
horses  could  not  have  escaped  from  the  highway  to  the  rail- 
way track ;  and  they  gave  £37  10s.  damages. 

The  learned  judge  thereupon  reserved  leave  to  the  defend- 
ants to  move  the  court  to  enter  a  nonsuit,  if  the  effect  of  the 
16th  section  of  20  Vic,  ch.  12,  upon  the  evidence,  should 
be  to  deprive  the  plaintiff  of  a  right  of  action,  the  horse  not 
being  killed  at  the  point  of  intersection  of  the  railway  with 
the  highway,  and  getting  upon  the  track  by  defect  of  the 
cattle-guard;  and  upon  the  objection  taken,  that  the  horses 
could  not  be  said  to  be  in  charge  of  a  person  within  the 
meaning  of  the  act. 

Belly  of  Belleville,  obtained  a  rule  nisi  according  to  the 
leave  reserved,  to  which  Cameron,  Q.  C,  shewed  cause. 
G-alt,  Q.  C,  and  Bell  supported  the  rule. 

The  same  authorities  were  referred  to  as  in  the  last  case. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  effect  of  the  statute  20  Yic,  ch.  12,  sec.  16, 
is  to  disable  the  plaintiff  from  supporting  an  action  for  the 
loss  of  his  horse  under  the  circumstances  proved  at  the  trial. 

The  case  decided  in  this  court  of  Simpson  v.  The  Great 
Western  R.  W.  Co.  (17  U.  C.  R.  57),  applies  in  the  present 
case,  and  so  also  does  the  case  of  Ferris  v.  The  Grand  Trunk 
R.  W.  Co.  (16  U.  C.  R.  474); 

The  plaintiff's  horse  was  unlawfully  upon  the  railway, 
having,  by  the  negligence  of  its  owner,  been  allowed  to 
escape  into  the  highway  within  half-a-mile  of  a  railway 
crossing,  from  whence  it  got  upon  the  railway  at  the  point 
of  intersection. 

The  circumstance  that,  after  reaching  the  railway,  it  got 
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over  tlie  cattle-guard  and  was  killed  some  distance  from  the 
point  of  intersection,  does  not  give  the  plaintiff  a  right  to 
recover. 

In  this  case  the  plaintiff  abandoned  any  imputation 
against  the  defendants  for  negligence  in  managing  their 
train  at  the  time  of  the  accident,  and  it  is  clear  that  the 
plaintiff's  horse,  when  it  got  upon  the  railway,  was  not  in 
charge  of  any  person  within  the  meaning  of  the  statute  20 
Vic,  ch.  12,  sec.  16. 

Rule  absolute  for  nonsuit,  {a) 


Ball  qui  tam  v.  Fraser. 

Justice  of  the  peace — Action  for  not  returning  conviction — 4  ^6  Vic,  ch.  12. 

The  defendant,  a  justice  of  the  peace,  committed  and  fined  the  plaintiff  for 
carrying  away  some  cordwood.  After  giving  notice  of  appeal,  the  prose- 
cutor, finding  that  the  conviction  was  improper,  went  to  defendant,  who 
drew  out  for  him  a  notice  of  discontinuance,  which  was  served  on  the 
person  acting  as  attorney  for  the  plaintiff,  before  the  meeting  of  the  next 
court  of  quarter  sessions.  The  defendant  sent  a  general  return  to  that 
court,  including  this  and  another^conviction,  but  ran  his  pen  through  the 
entry  of  this  conviction,  leaving  the  writing  however  quite  legible,  and 
wrote  at  the  end  of  it,  *'  This  case  withdrawn  by  the  plaintiff." 

Held,  a  sufficient  return  within  the  statute  4  &  5  Vic,  ch.  12. 

The  plaintiff  sued  defendant,  a  justice  of  the  peace,  under 
the  statute  4  &  5  Vic,  ch.  12,  for  a  penalty  of  £20,  for  not 
returning  to  the  court  of  quarter  sessions  a  conviction  made 
before  him. 

The  defendant  pleaded  nil  debet,  by  statute  21  Jac  I., 
ch.  4,  sec  4. 

The  declaration  set  out  that  on  the  6th  of  November, 
1858,  one  Alexander  F.  Weeks  laid  an  information  before 
the  defendant,  then  being  a  justice  of  the  peace,  &c,  that 
one  John  Thornton  and  one  James  Ball  (the  present  plain- 
tiff), and  one  Emilia  Thornton,  had  unlawfully,  on  or  about 
the  4th  day  of  November  aforesaid,  at,  &c.,  unlawfully  con- 
nived at,  and  wilfully,  maliciously,  and  forcibly  carried 
away  a  quantity  of  cordwood,  the  property  of  Alexander  F.^ 
Weeks,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided :  that  a  warrant  issued  against  the  parties  charged, 
who  were  arrested  and  brought  before  this  defendant,  as  such 
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justice,  on  the  llth  of  November  aforesaid  :  that  after  hear- 
ing the  case  the  defendant  acquitted  the  said  Emilia  Thorn- 
ton of  the  said  offence,  and  convicted  the  said  J ohn  Thornton 
and  Ball,  and  adjudged  them  to  pay,  each  of  them,  a  fine  of 
£1  for  the  said  offence,  to  be  paid  and  distributed  according 
to  the  said  statute :  that  it  was  the  duty  of  the  defendant, 
according  to  the  statute,  to  return  such  conviction  duly  in 
writing  under  his  hand  to  the  next  ensuing  general  quarter 
sessions  of  the  peace  in  and  for  the  said  united  counties, 
&c.,  yet  that  he  did  not  make  a  due  return  of  the  said  con- 
viction in  writing  under  his  hand  at  the  then  next  ensuing 
quarter  sessions  of  the  peace  in  and  for  the  said  united 
counties  after  the  said  conviction  took  place,  and  although  a 
reasonable  time  had  elapsed,  &c.,  but  neglected  and  refused 
so  to  do,  contrary  to  the  form  of  the  statute,  whereby,  &c. 

At  the  trial,  at  Perth,  before  McLean,  J.,  it  was  proved 
that  upon  a  complaint  made  on  oath  by  Weeks  to  the  defend- 
ant, in  the  words  of  the  information  set  forth  in  the  plain- 
tiff's declaration,  the  defendant  issued  a  warrant  upon 
which  the  three  persons  so  charged  were  brought  before 
him.  Witnesses  were  examined,  and  the  defendant  told 
Thornton  and  Ball  that  upon  paying  £4  4s.,  which  included 
costs,  they  might  go.  They  refused  to  pay  that  amount, 
and  gave  notice  to  the  defendant  that  they  would  appeal  to 
the  quarter  sessions,  and  they  then  entered  into  recognizance 
with  sureties  to  appear  at  the  next  court  of  general  quarter 
sessions,  and  prosecute  the  appeal. 

The  plaintiffs  Ball  and  Thornton  appeared  at  the  next 
quarter  sessions,  on  the  14th  of  December,  with  their  wit- 
nesses, but  no  conviction  had  been  returned,  and  nothing  was 
done. 

It  appeared  that  Weeks  had  bought  a  quantity  of  wood  of 
Thornton  for  ten  dolllars.  He  contended  that  it  was  thirty 
cords  he  was  to  have,  and  accordingly  took  that  quantity. 
Thornton  contended  he  had  sold  him  but  twenty  cords,  at 
half  a  dollar  a  cord,  and  he  and  Ball  went  and  took  away 
the  ten  cords,  leaving  the  other  twenty.  It  was  for  doing 
this  that  the  complaint  was  made. 

The  clerk  of  the  peace  swore  that  no  conviction  of 
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Thornton  and  Ball  was  returned  to  him — that  is,  no  separate 
conviction — but  that  in  a  general  return  of  convictions  made 
by  defendant  as  a  justice  in  the  month  of  November,  1858, 
which  return  was  produced  and  had  been  filed  by  the  clerk 
of  the  peace,  on  the  14th  of  December,  a  conviction  of 
Thornton  and  Ball  on  the  complaint  of  Weeks  was  entered 
in  proper  columns,  stating  the  amount  of  the  fine  set  to  be 
£%  10s.,  but  the  entry  of  that  case  in  the  return,  which  only 
included  one  other  case,  was  scored  out  with  a  pen,  leaving 
all  that  had  been  written  in  the  difi'erent  columns  however 
perfectly  legible,  and  against  it  at  the  end  of  that  entry  was 
written  "  this  case  withdrawn  by  the  plaintiff."  This  return 
was  signed  by  the  defendant,  and  was  published  by  the  clerk 
of  the  peace  in  a  manner  corresponding  with  the  original, 
marking  the  part  which  was  obliterated. 

The  prosecutor.  Weeks,  swore  that  after  the  appeal  was 
notified  he  advised  with  his  attorney,  and  was  told  that  the 
conviction  could  not  be  sustained,  and  that  he  should  aban- 
don that  proceeding  and  sue  in  the  division  court :  that  he 
did  accordingly  serve  on  the  attorney  for  Thornton  and 
Ball  a  written  notice,  which  the  defendant  Fraser  wrote  for 
him,  that  he  desired  to  discontinue  the  prosecution.  This 
was  served  before  the  court  opened  on  the  first  day.  The 
informant  swore  that  he  went  on  the  day  before  to  the 
defendant,  and  told  him  that  he  desired  to  withdraw  the 
case,  as  he  had  been  informed  by  several  persons  that  it  was 
one  of  which  the  quarter  sessions  could  not  take  cognizance, 
and  the  justice  at  his  request  wrote  for  him  the  notice  of 
discontinuance. 

The  defendant's  counsel  moved  for  a  nonsuit,  upon  this 
evidence,  contending  that  notice  of  appeal  having  been 
given,  and  security  to  prosecute  the  appeal,  there  was  no 
longer  a  necessity  of  making  any  such  return  as  is  men- 
tioned in  the  statute  4  &  5  Vic,  ch.  12 ;  and  that,  if  it  had 
.not  become  unnecessary  in  consequence  of  the  appeal, 
the  statute  was  substantially  complied  with  by  the  general 
return  which  the  defendant  did  send  in,  and  which  gave  all 
the  information  intended  by  the  act. 

Leave  was  reserved  to  the  defendant's  counsel  to  move  in 
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term  for  a  nonsuit  on  these  objections,  and  the  jury  found 
for  the  plaintiff  ^20. 

Prince  obtained  a  rule  nisi  for  a  nonsuit,  or  for  a  new 
trial  upon  the  law  and  evidence,  contending  that  no  such 
conviction  was  proved  to  have  been  made  as  it  was  incum- 
bent on  the  defendant  to  return :  that  the  case  was  not  one 
within  the  intent  of  the  statute :  that  no  information  had 
been  laid  on  oath ;  nor  did  it  appear  at  what  time  or  in  what 
place  the  offence  was  committed,  nor  that  this  action  was 
brought  hon^^  fide  by  the  plaintiff,  and  not  collusively  with 
the  defendant ;  or  that  judgment  should  be  arrested  on  that 
ground.    He  cited  Rex.  v.  Robinson,  2  Smith,  274. 

Crombie  shewed  cause,  and  cited  O'Reilly  qui  tarn  v. 
Allan,  11  TJ.  C.  R.  411 ;  Donogh  qui  tarn  v.  Longworth, 
8  C.  P.  437 ;  Rex  v.  Eaton,  2  T.  R.  285. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Our  opinion  is  that  a  nonsuit  should  be  entered,  for  this 
reason,  independently  of  any  other  ground,  that  the  defend- 
ant shewed  that  he  was  guilty  of  no  neglect  to  make  the 
return  required  by  the  act,  for  he  did  within  the  time  make 
a  return  of  the  conviction :  that  is,  such  a  return  as  the  4th, 
5th,  and  6th  sections  of  the  act,  and  the  schedule,  shew  it  was 
the  object  of  the  act  should  be  sent  to  the  quarter  sessions, 
and  be  by  their  order  published.  The  return  it  is  true  was 
scored  out,  but  not  by  any  means  so  as  to  make  it  illegible ; 
on  the  contrary,  it  was  as  plain  to  be  read  as  if  there  had 
been  no  line  drawn  across  ;  and  the  memorandum  in  the  last 
column  explained  why  the  pen  had  been  drawn  through  the 
other  column,  namely,  because  the  prosecutor,  having  found 
he  was  in  error,  had  given  notice  of  abandoning  all  further 
proceedings ;  and  the  justice,  it  is  evident,  considered  that  it 
could  be  no  longer  regarded  as  an  existing  conviction.  It 
would  seem  that  he  had  prepared  the  return  in  time  to  have 
it  in  readiness  for  the  quarter  sessions  at  their  next  sitting, 
as  the  act  requires,  but  the  prosecutor  having  come  to  him 
before  the  court  opened  on  the  first  day,  and  shewn  him  that 
he  had  served  a  written  notice  on  the  prosecutor  that  he 
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abandoned  the  proceeding,  so  that  there  would  be  no  prose- 
cution upon  the  appeal,  the  justice,  we  can  have  no  doubt, 
then  felt  it  proper  to  run  his  pen  through  this  entry  in  his 
general  return,  as  he  did,  and  then  sent  it  in  time  to  the 
quarter  sessions,  and  made  a  remark  applicable  to  that  entry 
which  fully  explained  the  matter. 

This  was  an  effectual  compliance  with  the  statute.  It 
gave  the  court  all  the  information  which  the  statute  called 
for,  and  in  the  manner  and  at  the  time  called  for.  It  would 
have  been  absurd  and  vexatious  in  the  prosecutor,  after  he 
had  found  out  his  error,  to  persist  in  the  proceeding.  The 
case  cited  of  The  King  v.  Robinson  (2  Smith,  274),  is  much 
in  point. 

There  is  no  ground  for  arresting  the  judgment,  but  upon 
the  leave  reserved  to  move  for  a  nonsuit  on  the  ground  that 
a  return  was  made,  there  should,  in  our  opinion,  be  a  non- 
suit entered. 

Rule  absolute  for  nonsuit. 


Kelly  qui  tam.  v.  Cowan. 

Action  for  not  returning  conviction — 4^5  Vic,  ch.  12 — Plea—Prior  action — 
Replication,  fraud  and  collusion — Evidence — 4  H.  VII.,  ch.  20 — Effect  of 
Appeal. 

Where  to  a  qui  tam  action  for  not  returning  a  conviction,  defendant  pleads 
another  action  for  the  same  cause,  it  is  sufficient  to  prevent  that  suit  from 
being  a  bar  to  shew  that  it  was  not  brought  to  recover  the  penalty,  but 
to  prevent  defendant  from  being  obliged  to  pay  it  to  others  ;  and  it  is  not 
essential  to  shew  collusion  between  the  defendant  and  the  plaintiff  in  such 
action. 

Held,  the  court  being  left  to  draw  the  same  inferences  as  a  jury,  that  the 
evidence  in  this  case  supported  a  replication  that  the  first  action  was 
commenced  by  fraud  and  covin. 

Quc&re,  whether  the  statute  4  H.  VII.,  ch.  20,  applies,  except  where  judg- 
ment has  been  recovered  in  the  suit  pleaded. 

The  fact  of  defendant  having  appealed,  and  the  fine  therefore  not  having 
been  collected,  forms  no  excuse  for  not  returning  the  conviction  ;  but 
semble,  that  if  under  such  circumstances  the  justice  returns  the  conviction 
only,  without  the  return  prescribed  by  the  act,  he  would  not  be  liable. 

The  plaintiff,  as  a  common  informer,  sued  the  defendant 
for  a  penalty  upon  our  statute  4  &  5  Vic,  ch.  12,  for  not 
returning  to  the  General  Quarter  Sessions  a  conviction  made 
by  defendant,  as  a  justice  of  the  peace,  of  one  Patrick 
McGrath,  under  the  petty  trespass  act,  for  a  malicious  injury 
to  property. 
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The  defendant  pleaded  another  action  brought  against  him 
by  one  Thompson,  and  yet  pending,  for  the  same  alleged 
olfence,  in  not  returning  this  same  conviction ;  and  he 
pleaded  also  not  guilty,  and  nil  debet. 

The  plaintiff  replied  to  the  first  plea,  that  the  action  of 
Thompson  against  the  defendant  was  not  brought  for  the 
same  cause,  and  that  that  action  was  commenced  by  fraud 
and  covin ;  on  which  replications  defendant  took  issue. 

At  the  trial,  at  Whitby,  before  McLean^  J.,  it  appeared 
that  one  Kelly  had  hired  Patrick  McGrath  to  mow  some 
grass.  Thomas  Amey  complained  that  the  land  on  which 
the  grass  was  cut  was  his,  and  he  went  before  this  defendant, 
Cowan,  and  charged  him  with  trespass  in  cutting  the  grass. 
The  defendant,  treating  the  case  as  one  coming  within  the 
act  for  summary  convictions  of  persons  committing  malicious 
injuries  to  property,  had  McGrath  brought  before  him,  and 
on  the  2nd  of  August,  1857,  he  convicted  him  of  entering 
upon  Amey's  land,  and  cutting  grass,  after  having  been  for- 
bidden by  Amey  to  do  so,  and  he  adjudged  him  to  pay  a 
penalty  of  £1,  and  5s.  9d.  costs,  and  in  default  of  payment, 
or  of  sufficient  distress,  to  be  imprisoned  for  one  month. 

The  conviction  was  appealed  from  to  the  quarter  sessions, 
but  whether  the  appeal  was  ever  proceeded  with  or  not,  was 
not  shewn  at  the  trial. 

The  defendant  made  no  return  of  this  conviction  to  the 
next  quarter  sessions  of  the  county  of  Ontario,  in  which 
county  the  conviction  was  made,  which  court  opened  on  the 
second  Tuesday  in  September,  1857,  the  time  for  holding 
the  court  having  been  changed  from  November  to  September, 
by  a  statute  passed  in  June,  1857. 

This  action  was  brought  in  January,  1858.  Thompson 
had  brought  an  action  against  the  defendant  in  November, 
1857,  to  recover  penalties  for  not  returning  the  conviction 
made  in  this  case,  and  for  not  returning  other  convictions 
made  in  other  cases  before  him. 

It  was  the  clerk  of  the  peace  of  the  county  of  Ontario  who 
brought  the  action  for  Thompson,  as  his  attorney.  He  was 
examined  at  the  trial,  and  swore  that  Thompson  was  warden 
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of  the  county,  and  was  brother-in-law  of  Cowan,  the  defen- 
dant, of  which  he,  the  attorney,  was  not  aware  when  he 
brought  this  action,  and  that  he  handed  over  the  instructions 
to  his  partner:  that  he  brought  this  action  after  he  had 
heard  that  Kelly  threatened  to  sue  the  defendant  for  the 
penalty  through  his  attorneys.  He  swore  that  he  wrote 
to  the  attorneys,  stating  that  the  reason  the  return  of  the 
conviction  had  not  been  made  was,  that  the  time  for  hold- 
ing the  quarter  sessions  had  been  changed  from  November 
to  September,  and  that  the  magistrates  generally  were  not 
aware  of  the  change.  He  supposed,  he  said,  that  no  action 
would  be  brought,  and  that  the  cost  of  notices  of  action 
which  had  been  given,  would  make  up  the  chief  amount 
of  costs,  and  this  he,  the  witness,  was  willing  to  pay ; 
but  that  an  extravagant  demand  was  sent  by  the  attorneys 
upon  the  defendant,  (amounting,  it  seemed,  in  all  the  cases 
of  conviction,  to  £32  12s.  6d.,)  and  that  he,  the  witness, 
then  decided  on  bringing  an  action  in  his  own  name,  and 
paying  over  the  whole  amount  when  received  from  defend- 
ant, and  that  he  took  out  the  writ  in  his  action  two  days 
after;  that  he  w^as  not  aware  when  he  brought  the  suit 
whether  he  could  stop  the  proceedings  or  not ;  that  it  was 
not  intended  to  deprive  the  Crown  of  its  moiety  of  the 
penalty,  though  the  Crown  might  remit  it  on  a  repre- 
sentation of  the  facts.  He  stated  that  he  was  not  aware 
of  proceedings  in  his  suit  for  the  penalty  being  stayed,  but 
expected  judgment  in  his  favour.  His  declaration  was  filed 
in  January,  1858. 

Then  the  partner  of  the  clerk  of  the  peace,  the  plaintiff 's 
attorney  in  Thompson's  qui  tarn  action,  swore  that  in  Feb- 
ruary, 1858,  he  had  a  communication  with  the  Attorney- 
General's  ojffice  respecting  Thompson's  suit :  that  Thompson 
gave  no  instructions  to  stay  the  proceedings,  but  the  contrary ; 
that  judgment  had  not  been  signed  in  that  suit,  though  no 
plea  had  been  filed  that  he  was  aware  of;  that  he  spoke  to  a 
gentleman  in  the  Attorney-General's  ofiice  with  the  view  of 
finding  how  the  Crown's  moiety  of  the  penalty  should  be 
paid,  and  was  told  that  he  should  proceed  with  the  suit,  or 
apply  to  the  court  for  leave  to  compound  the  action,  but  was 
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in  either  case  to  pay  the  amount  into  the  Bank  of  Upper 
Canada,  to  the  credit  of  the  government. 

It  was  consented  at  the  trial  that  a  verdict  should  be  given 
for  the  defendant,  with  leave  to  the  plaintiff  to  enter  a  verdict 
for  him,  if  in  the  opinion  of  the  court  he  was  entitled  to 
recover  upon  the  pleadings  and  evidence. 

In  Hilary  Term  (7.  S.  Patterson  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff,  pursuant  to  leave  reserved, 
to  which  M.  C.  Cameron  showed  cause.  The  question  then 
argued  was,  whether  the  plaintiff's  replication  of  fraud  was 
sustained  or  not,  and  upon  that  point  the  court  intimated  an 
opinion  that  the  plaintiff  was  entitled  to  recover,  but  they 
desired  a  further  discussion  on  the  question,  whether,  after 
an  appeal  to  the  quarter  sessions,  and  before  any  decision 
thereon,  or  the  collection  of  any  fine,  a  justice  of  the  peace 
is  bound  to  transmit  a  return  to  the  first  general  quarter 
sessions  of  the  particular  conviction  appealed  against,  %nd 
the  case  was  therefore  re-argued  during  this  term  upon  that 
point  only.— O'Reily  qui  tarn.  v.  Allan,  11  U.  C.  R.  411,  was 
cited  for  the  plaintiff;  and  Charter  v.  Greame,  13  Q.  B.  216 ; 
Mason  v.  Barker,  1  C.  &  K.  100,  lOT ;  and  Kendall  v.  Wil- 
kinson, 4  E.  &  B.  680,  for  the  defendant. 

Robinson,  C.  J.— -The  statute  4  &  5  Vic,  ch.  12,  which 
imposes  a  penalty  of  £20  on  justices  of  the  peace  for  not 
duly  returning  convictions  made  before  them,  gives  half  to 
the  person  who  shall  sue  for  the  same,  and  half  to  the  Crown, 
and  the  prosecution  must  be  commenced  within  six  months. 
The  person  then  who  first  sues  within  the  six  months  is  given 
the  right  to  recover,  to  the  exclusion  of  all  others. 

The  English  statute  4  H.  VII.,  ch.  20,  does  not  in  terms 
apply  to  this  case,  I  think,  for  Thompson,  the  plaintiff  in  the 
other  qui  tarn  action,  brought  for  the  same  cause  as  the 
present,  has  not  recovered  judgment,  and  the  provisions  of 
that  act  seem  only  to  apply  when  the  first  informer  has 
obtained  judgment ;  but  it  may  be  contended  that  the  act 
may  be  taken  to  apply  a  fortiori  in  a  case  like  the  present, 
for  that,  if  even  a  judgment  in  favour  of  the  first  informer, 
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who  has  proceeded  fraudulently,  and  not  in  good  faith,  shall 
not  bar  the  other  plaintiff,  his  prior  proceeding  should  still 
less  bar  when  he  has  not  yet  got  the  length  of  a  judgment. 
However  this  may  be,  it  is  quite  clear  that  when  the  defen- 
dant in  a  penal  action  sets  up  as  his  defence  that  another 
party  has  acquired  the  right  of  action  by  suing  first  for  the 
penalty,  and  that  on  that  account  the  plaintiffs  in  the  second 
action  cannot  recover,  such  a  defence  may  be  always  met,  as 
it  has  been  in  this  case,  by  replying  that  the  first  action  was 
brought  in  fraud,  and  by  covin — that  is,  by  collusion  with  the 
defendant — and  ought  not  therefore  to  stand  in  the  way  of 
the  plaintiff  in  the  second  action,  who  is  proceeding  really 
and  truly  to  recover  the  penalty. 

The  replication  is  not  objected  to  as  being  too  general  in 
its  form,  not  specifying  in  what  the  fraud  consisted ;  and  there 
is  no  doubt  that  the  answer  to  such  a  plea  may  be  in  the 
general  form  used  here. 

"We  have  then  only  to  consider  whether  the  replication  was 
proved.  That  is  a  question  which  should  more  regularly 
have  been  left  to  be  pronounced  upon  by  a  jury,  but  the 
parties  have  chosen  to  refer  it  to  the  court  to  say  whether 
the  evidence  satisfactorily  established  that  Thompson's  action 
was  fraudulent  and  collusive. 

We  are  of  opinion  that  we  must  hold  that  it  was. 

It  is  true  that  nothing  fraudulent  in  the  moral  sense  of 
the  word  may  have  been  ^designed  by  Thompson ;  and  it 
seems  also  true  that  the  case  is  a  hard  one  upon  the  defen- 
dant, if  he  has  to  pay  the  penalty  for  the  omission  to  return 
this  conviction  in  the  proper  time,  because  it  does  appear  that 
the  time  for  holding  the  general  quarter  sessions  next  fol- 
lowing the  conviction  had  been  recently  changed  by  act  of 
parliament,  and  brought  much  nearer  to  the  time  of  making 
the  conviction  than  this  plaintiff  may  have  been  aware  of ; 
but  we  cannot  allow  that  in  law  to  be  an  excuse,  for  there 
was  ample  time  for  the  defendant  to  have  heard  of  the 
change,  and  he  was  bound  to  know  the  law. 

But  though  this  proceeding  against  the  defendant  for  a 
penalty  may,  under  the  circumstances,  be  rather  harsh  on 
the  part  of  the  plaintiff,  and  may  be  prompted  by  vindictive 
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feelings  on  his  part,  from  liis  connexion  with  the  subject 
matter  of  the  conviction,  yet  I  think  we  cannot  but  hold 
that  the  plaintiff's  answer  to  the  plea  setting  up  the  pre- 
vious action  was  proved,  for  in  contemplation  of  law  it  was 
not  bond  fide,  but  fraudulent,  in  Thompson  to  bring  his 
action,  as  it  is  evident  from  his  own  account  of  the  matter  he 
did,  not  really  to  enforce  the  law  by  obliging  the  defen- 
dant to  pay  the  penalty,  but  in  the  hope  of  saving  him  from 
the  penalty  by  preventing  an  action  being  brought  by  any 
other  informer  who  might  be  not  so  kindly  disposed  towards 
the  defendant  as  it  is  evident  he,  Thompson,  was.  I  do  not 
think  it  was  indispensable  to  shew  that  there  was  an  actual 
concert  between  Thompson  and  the  defendant  about  bringing 
Thompson's  action.  It  is  sufficient  to  prevent  that  suit  being 
a  bar  that  it  was  not  brought  in  good  faith  to  recover  the  pe- 
nalty, but  to  prevent  the  defendant  being  obliged  by  others 
to  pay  the  penalty. 

I  have  had  more  doubt  on  another  part  of  the  case, 
namely,  whether  by  the  act  4  &  5  Vic,  ch.  12,  the  magis- 
trate was  bound  to  return  the  conviction,  when,  in  conse- 
quence of  the  appeal,  nothing  had  been  paid  to  him,  and 
when  the  court  of  quarter  sessions  must  through  the  appeal 
have  had  that  knowledge  of  the  case  by  the  proceedings  in 
their  own  court  which  the  statute  was  intended  to  give  them. 

Looking  at  the  whole  act,  and  at  the  schedule,  we  had 
some  hesitation  on  this  point;  and  as  it  had  not  been  spoken 
to  on  the  argument,  we  thought  it  better  that  the  counsel  on 
both  sides  should  be  heard  upon  it,  and  accordingly  that 
question  has  been  since  discussed. 

My  opinion  now  upon  the  whole  case  is,  iBrst,  as  I  have 
already  stated,  that  the  plaintiff  is  entitled  to  a  verdict  upon 
the  issue  joined  upon  the  fact  of  the  first  action  having  been 
brought  by  Thompson  fraudulently,  for  it  is  plain  on  the 
evidence  that  Thompson  brought  that  action  to  favour  and 
protect  Cowan  by  saving  him  if  possible  from  the  penalty, 
and  not  in  good  faith  to  carry  out  the  statute  and  enforce 
the  penalty. 

Secondly i — As  regards  the  omission  to  make  the  return, 
the  statute  altering  the  time  of  holding  the  quarter  sessions 
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from  November  to  September  may  have  been  in  fact  un- 
known to  tbe  justice ;  but  allowance  could  hardly  be  made 
for  that,  because  the  statute  making  the  change  was  passed 
on  the  10th  of  June,  which  was  about  three  months  before  the 
next  court  was  to  be  holden  for  the  first  time  in  September, 
in  consequence  of  the  change.  The  justice  was  living  in 
the  adjoining  county  to  that  in  which  the  legislature  sat, 
and  it  would  be  strange  if  he  was  in  ignorance  of  the  passing 
of  a  statute  which  he  had  such  ample  opportunity  of  knowing, 
and  which  it  was  especially  incumbent  on  him  to  take  notice  of. 

Then,  thirdly,  as  to  the  effect  of  the  appeal,  whether 
that  rendered  it  unnecessary  for  the  justice  to  make  the 
return.  If  he  had  returned  the  conviction  to  the  next  quar- 
ter sessions,  but  had  not  accompanied  it  with  any  return 
according  to  the  form  given  in  the  schedule  to  statute  4  &  5 
Vic,  ch.  12,  I  think  he  ought  to  have  been  held  relieved 
from  the  necessity  of  making  the  return  regarding  the  fine, 
which  it  appears  from  the  preamble  of  the  statute  and  the 
schedule  is  to  be  a  separate  return,  to  go  with  the  convic- 
tions, the  object  of  which  is  to  inform  the  court  whether  he 
has  collected  the  fine,  and  when,  and  what  he  has  done  with 
it ;  or  if  he  has  not  collected  it,  to  explain  why  he  has  not. 
If  the  justice  had  returned  the  conviction  alone,  and  had 
stated,  or  in  any  way  made  it  appear  on  the  face  of  the  pro- 
ceedings transmitted,  that  the  conviction  had  been  appealed 
from,  then  I  think  he  could  not  properly  have  been  convicted 
of  having  either  refused  or  neglected  to  make  the  return  re- 
quired by  the  statute,  which  it  was  necessary  to  make  in 
order  to  avoid  the  penalty  imposed  by  the  second  section 
of  that  act,  for  the  appeal  suspended  all  proceedings  by  him 
for  collecting  the  fine,  unless  the  defendant  should  after- 
wards abandon  the  appeal,  and  give  notice  of  such  abandon- 
ment, according  to  the  last  section  of  the  statute  13  &  14 
Vic,  ch.  54.  And  the  justice  would  not  be  guilty  of  neglect, 
I  think,  in  assuming  that  while  the  appeal  was  pending  he 
need  do  nothing  more  than  return  the  conviction  for  the 
court  of  quarter  sessions  to  proceed  upon.  The  fine,  in  case 
of  the  conviction  being  affirmed,  would,  as  the  law  formerly 
stood,  have  been  collected  by  the  court,  but  the  statute  16 
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Vic,  ch.  178,  sec.  23,  makes  now  a  different  provision,  en- 
abling the  convicting  justice,  or  any  other  justice,  to  collect 
the  fine.  If  the  conviction  was  not  aJffirmed,  it  would  be  ob- 
vious that  there  could  be  no  fine  collected. 

If  the  appeal  after  the  conviction  had  been  returned  to 
the  quarter  sessions  should  be  abandoned,  then  it  would  rest 
with  the  justice  to  proceed  and  collect  the  fine,  and  after  he 
had  collected  it  he  would  be  bound  to  make  a  return  shewing 
the  payment  to  the  next  court  of  quarter  sessions.  The  lat- 
ter part  of  the  first  clause  of  the  4  &  5  Vic,  ch.  12,  pro- 
vides for  making  a  return  of  that  kind,  after  the  return  of 
the  conviction,  to  the  next  court  of  quarter  sessions  that 
shall  sit  after  the  money  has  been  received  by  the  justice. 

But  if,  as  appears  to  have  been  the  fact,  the  justice  in  this 
case  made  no  return  of  the  conviction  even  to  the  n6xt  court 
of  quarter  sessions,  he  left  the  court  without  information  of 
the  fact  that  there  had  been  any  conviction ;  and  if  the  ap- 
peal had  been  afterwards  abandoned,  the  court  of  quarter 
sessions  would  not  have  been  in  possession  of  the  informa- 
tion that  a  conviction  had  taken  place,  and  so  would  not 
have  had  the  means  of  calling  the  justice  to  account  in  case 
he  had  afterwards  levied  the  fine  and  made  no  return  of  it. 

The  justice  may  have  thought,  and  perhaps  would  have 
been  excusable  in  thinking  so,  that  the  latter  part  of  the 
first  clause  of  the  act  sufiiciently  provided  for  such  a  case, 
and  that  if  he  had,  after  the  abandonment  of  the  appeal, 
allowed  a  sitting  of  the  court  to  pass  without  making  a  re- 
turn shewing  whether  he  had  collected  the  fine,  and  if  not, 
why  not,  then  he  would  have  been  liable  to  the  penalty,  but 
that,  under  the  circumstances  of  this  case,  he  could  not  be 
liable  except  for  such  omission. 

I  should  have  been  of  that  opinion  if  the  justice  had  made 
a  return  of  the  conviction,  but  not  having  done  even  that,  I 
think  he  must  be  held  to  have  incurred  the  penalty.  The 
intention  of  the  act  was  that  together  with  the  convictions 
he  should  make  a  separate  return,  according  to  the  form  in 
the  schedule,  and  the  second  clause  of  the  act  makes  the  pe- 
nalty attach  in  case  of  the  justice  neglecting  to  make  "  such 
due  return,  according  to  the  requisitions  of  the  act." 
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Having  not  even  returned  the  conviction  itself,  as  it  was 
plainly  his  duty  to  do,  and  having  no  legal  excuse  for  the 
omission,  I  think  we  cannot  properly  do  otherwise  than 
direct  a  verdict  to  be  entered  for  the  plaintiff  according  to 
the  leave  reserved,  though  if  the  case  had  gone  to  the  jury 
without  such  reservation,  and  they  had  found  for  the  defen- 
dant, on  the  ground  that  it  was  not  a  culpable  neglect  under 
the  circumstances,  I  doubt  whether  we  should  have  thought 
it  right  to  set  aside  their  verdict. 

McLean,  J. — Besides  the  general  return  of  convictions 
required  to  be  made  by  justices  of  the  peace  to  each  court 
of  general  quarter  sessions  in  the  form  given  in  the  act  4  & 
5  Vic,  ch.  12,  every  justice  of  the  peace  is  bound  to  return 
the  instrument  shewing  the  conviction  in  each  case  before 
him,  and  such  conviction  must  be  filed  as  a  matter  of  record 
in  the  office  of  the  clerk  of  the  peace.  The  conviction  itself 
could  only  shew  the  proceeding  before  the  justice  of  the 
peace,  but  not  whether  the  fine  imposed  had  actually  been 
collected.  The  general  return  has  columns  for  the  insertion 
of  the  amount  of  fine  imposed,  the  time  when  paid  or  to  be 
paid  to  the  justice,  to  whom  paid  over  by  the  justice,  if  not 
paid  why  not,  and  any  general  observations  which  the  justice 
may  find  it  necessary  to  make.  That  general  return  is  re- 
quired to  be  published  within  twenty  days  after  the  end  of 
each  court  of  general  quarter  sessions,  and  by  this  means  a 
check  is  intended  to  be  kept  on  justices  who  may  neglect  to 
pay  over  fines  collected. 

If  the  defendant  had  sent  in  his  general  return  to  the 
quarter  sessions,  it  would  have  shewn  that,  though  a  con- 
viction had  taken  place  and  a  fine  had  been  imposed,  such 
fine  had  not  been  levied  in  consequence  of  the  appeal.  The 
court  of  quarter  sessions,  in  order  to  proceed  to  try  the  ap- 
peal, ought  to  have  the  conviction  before  them,  and  not 
merely  the  return ;  but  in  this  case  neither  return  or  convic- 
tion were  received  till  some  time  in  December,  when  it 
would  have  been  too  late  had  the  court  of  quarter  sessions 
sat  in  November,  as  they  had  up  to  that  time  been  required 
by  law  to  do. 
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The  action  instituted  by  Thompson  after  notice  of  action 
had  been  given  by  the  plaintiff 's  attorney  appears  evidently 
to  have  been  intended  to  defeat  the  plaintiff's  recovery.  It 
has  not  been  proceeded  with,  and  is  attempted  to  be  used  as 
a  means  to  prevent  this  suit  also  from  proceeding.  I  think 
the  fact  of  there  being  an  appeal  from  the  conviction  made 
before  the  defendant  did  not  relieve  the  defendant  from 
making  a  return  of  that  conviction  within  the  time  prescribed 
by  the  act,  and  that  the  omission  to  do  so  has  rendered  him 
liable  for  the  penalty  attached  to  such  omission,  and  there- 
fore that  the  plaintiff  is  entitled  to  recover  in  this  action. 

Burns,  J.,  concurred. 

Rule  absolute. 
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Assignment  for  benefit  of  creditors — Power  to  trustees  to  purchase  new  goods — 
Creation  of  partnership. 

An  assignment  for  the  benefit  of  creditors  provided  that  the  trustees  should 
have  power  from  time  to  time,  as  they  should  deem  expedient,  "to  pur- 
chase stock  for  the  purpose  of  enabling  them  to  assort  and  sell  off  the 
present  stock  to  the  best  advantage,  for  the  benefit  of  the  estate." 

Held,  that  creditors  executing  the  deed  would  not  by  this  provision  become 
partners  in  the  business,  and  that  the  clause  was  not  objectionable. 

This  was  an  interpleader  issue,  to  try  whether  goods  taken 
by  the  sheriff  of  York  and  Peel  on  a.fi.  fa,,  tested  on  the  7th 
of  March,  1858,  and  delivered  to  the  sheriff  on  the  9th  of 
April,  1858,  in  favour  of  defendants  against  Anthony  K. 
Boomer  and  Richard  McPherson,  were  at  the  time  of  the 
delivery  of  the  writ  the  property  of  the  plaintiffs. 

The  plaintiffs  claimed  under  an  assignment  by  deed  pro- 
duced on  the  trial,  which  took  place  at  Toronto,  before 
Draper,  C.  J.,  dated  the  6th  of  March,  1858,  made  to  them 
by  Anthony  K.  Boomer  and  Richard  McPherson,  of  all  and 
singular  the  goods,  wares,  merchandise,  chattels,  bills,  bonds, 
mortgages,  notes,  moneys,  securities  for  money,  debts,  stocks, 
stock  in  trade,  and  personal  estate  and  effects  whatsoever 
and  wheresoever,  which  they,  the  said  Anthony  K.  Boomer 
and  Richard  McPherson,  either  jointly  or  severally,  or 
any  person  or  persons  in  trust  for  them,  then  were  in 
any  wise  possessed  of,  interested  in  or  entitled  to,  together 
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with  all  books  of  account,  vouchers  and  other  papers  in 
any  wise  touching  or  concerning  the  same,  or  any  part 
thereof ;  and  all  the  right,  title,  interest,  claim,  property 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  them, 
the  said  Anthony  K.  Boomer  and  Richard  McPherson,  of, 
in,  to  or  out  of  the  same,  and  every  or  any  part  or  parcel 
thereof;  to  have  and  to  hold,  take  and  enjoy  all  and  singular 
the  said  goods,  wares,  merchandise,  chattels,  bills,  bonds, 
mortgages,  notes,  moneys,  securities  for  moneys,  debts,  stocks, 
stock  in  trade,  and  all  other  the  premises  thereby  assigned, 
or  intended  so  to  be,  unto  the  said  John  Maulson  and  Thomas 
Woodside,  their  executors,  administrators  and  assigns,  from 
thenceforth  absolutely  and  for  ever,  upon  the  following  trusts : 
namely,  to  make  sale  and  dispose  of  so  much  of  the  said 
estate  as  might  be  saleable,  either  together  or  in  parcels,  and 
either  by  public  auction  or  private  contract,  unto  any  person 
or  persons  whomsoever,  for  the  best  price  or  prices,  either 
in  cash  or  upon  credit,  which  could  be  had  or  obtained  for 
the  same,  and  to  use  their  best  endeavours  by  all  lawful 
ways  and  means  to  collect,  receive,  and  get  in  the  outstand- 
ing debts,  and  all  the  residue  of  the  last  mentioned  premises 
which  should  not  be  saleable.  The  proceeds  were  to  be  ap- 
plied as  follows :  1.  To  pay  all  costs,  charges  and  expenses 
in  the  execution  of  the  trusts.  2.  To  pay  certain  borrowed 
sums  mentioned  in  the  schedule  to  the  deed.  3.  To  pay  and 
satisfy  the  holders  of  certain  bills  and  notes  in  full,  mentioned 
in  the  schedule ;  and,  4.  To  distribute  and  divide  the  balance 
amongst  the  other  creditors  rateably. 

There  was  a  proviso  that  "  out  of  the  moneys  collected 
from  time  to  time  the  said  trustees  shall  have  full  power  and 
authority  from  time  to  time,  as  often  as  they  shall  deem  it 
expedient,  to  purchase  stock  for  the  purpose  of  enabling 
them  to  assort  and  sell  off  the  present  stock  to  the  best  ad- 
advantage  for  the  benefit  of  the  estate." 

Two  months  were  specified  for  the  creditors  to  come  in 
and  sign  the  deed,  but  power  given  to  extend  the  time  for 
four  months ;  and  in  case  of  creditors  refusing  to  execute, 
then  the  dividends  upon  the  debts  due  to  them  were  to  be 
paid  over  to  Boomer  &  McPherson,  as  part  of  their  per- 
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sonal  estate.  There  was  a  proviso  that  after  the  preferred 
claims  be  paid  the  trustees  "  shall  not  be  called  upon  to 
make  a  dividend  until  the  amount  collected  shall  amount  to 
a  dividend  of  2s.  6d.  in  the  pound  upon  the  debts  of  the 
parties  signing  and  the  other  creditors  not  preferred,  and  so 
on  from  time  to  time  until  the  whole  shall  be  paid,  or  until 
the  last  dividend,  when  the  balance  in  hand  shall  be  divided." 
The  deed  then  conveyed  all  the  real  estate  of  Boomer  to  the 
trustees  upon  the  same  trusts. 

It  contained  an  absolute  release  of  all  debts  due  by  Boomer 
&  McPherson  to  the  creditors  signing  the  deed.  No  stipu- 
lation was  made  that  the  trustees  might  employ  the  debtors 
in  winding  up  the  estate,  but  the  trustees  might  employ 
whom  they  pleased,  and  discharge  those  they  employed  and 
employ  others  as  often  as  they  liked.  The  deed  contained 
no  provision  for  paying  any  surplus  to  the  debtors,  if  there 
should  be  any,  but  it  would  seem  to  contemplate  that  there 
would  be  no  surplus. 

Schedules  were  attached  shewing  the  stock  in  trade, 
household  furniture,  &c.,  in  a  very  minute  manner,  and 
these  schedules  occupied  more  than  one  hundred  pages. 

Most  of  the  creditors  of  Boomer  &  McPherson  had  ac- 
cepted the  assignment,  and  had  signed  the  deed,  but  the 
defendants  refused  to  do  so. 

It  appeared  by  the  evidence  that  the  business  was  carried 
on  between  the  6th  of  March  and  the  15th  of  June,  1858, 
the  same  as  before  the  assignment,  but  the  names  of  the  as- 
signees were  used  in  purchasing  new  goods,  and  in  selling 
the  stock  on  hand.  New  books  were-  opened  in  the  names 
of  the  assignees  ;  all  cash  received  was  deposited  in  their 
names  in  the  bank,  and  drawn  out  only  on  their  checks. 
Neither  of  the  assignees  interfered  in  buying  or  selling, 
except  to  give  their  assent,  and  the  plaintiff  Maulson  went 
occasionally  to  look  after  the  business.  Purchases  of  new 
goods  were  made  in  the  names  of  the  assignees  by  Boomer 
&  Co.,  and  paid  for  by  checks  of  the  assignees  between  the 
6th  of  March  and  15th  of  June.  These  were  laid  in  for  the 
purpose  of  selling  off  the  other  stock,  and  the  selling  was  in 
the  ordinary  way  from  day,  to  day  as  customers  offered. 
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The  assignment  was  publicly  notified  in  the  newspapers  on 
the  8th  of  March,  and  the  advertisement  thereof  continued 
in  the  papers. 

Adam  Wilson,  Q.  C,  on  the  part  of  defendants,  objected — 
1st.  That  the  assignment  was  void  as  against  creditors,  be- 
cause they  were  not  obliged  to  execute  it,  the  effect  of  the  deed 
being  to  constitute  all  creditors  who  executed  it  partners. 

2.  That  the  property  had  not  been  wholly  divested  from 
the  former  owners,  though  it  might  have  been  partially. 

3.  That  it  was  not  shewn  that  there  were  any  executions 
against  the  whole  of  the  assumed  new  partners,  so  as  to  pre- 
vent the  interest  of  the  original  owners  being  seized  and 
sold  by  the  sheriff. 

4.  That  the  clause  for  the  continuance  of  trade  was  in  law 
a  postponement  of  creditors. 

5.  That  the  schedule  D.  was  not  identified. 

6.  That  the  schedule  did  not  sufficiently  describe  the 
goods  under  the  statute,  it  no  where  appearing  where  the 
goods  scheduled  were,  neither  in  the  assignment  nor  in  the 
schedule. 

A  verdict  was  taken  for  the  defendants,  with  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them,  if  on  the  facts 
appearing,  which  the  court  might  deal  with  as  a  jury,  the 
court  should  be  of  opinion  that  the  plaintifis  were  entitled  to 
succeed. 

In  Michaelmas  Term  last,  Connor,  Q.  C,  obtained  a  rule 
calling  on  the  defendants  to  shew  cause  why  the  verdict  for 
defendants  should  not  be  set  aside,  and  a  verdict  entered  for 
the  plaintiffs  pursuant  to  leave  reserved,  and  in  the  meantime 
that  all  proceedings  be  stayed. 

In  Hilary  Term,  Wilson,  Q.  C,  shewed  cause.  He  then 
abandoned  all  objection  as  to  the  goods  assigned  not  being 
sufficiently  identified,  and  admitted  that  the  schedule  attached 
to  the  assignment  contained  a  sufficient  description  of  them. 
He  contended,  however,  that  the  power  given  to  the  plain- 
tiffs to  purchase  new  goods  for  the  purpose  of  facilitating 
the  sale  of  other  goods,  placed  A.  K.  Boomer  &  Co.  in 
the  position  of  partners  with  the  other  parties  interested  in 
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the  estate  ;  and  that  the  carrying  on  of  the  business  amount- 
ed to  a  postponement  of  creditors,  and  was  therefore  void. 
He  cited  Owen  v.  Body,  5  A.  &  E.  28 ;  Taylor  et  al.  v. 
Whittemore  et  al.,  10  U.  C.  R.  440. 

Qonnor,  Q.  C,  shewed  cause,  and  cited  Howell  v.  Mc- 
Farlane,  16  U.  C.  E.  469  ;  Ashford  v.  Tuite,  80  Law  Times 
Rep.  222  ;  Coates  v.  Williams,  7  Ex.  205  ;  contending  that 
the  creditors  could  not  become  partners  by  executing  the 
deed,  and  accepting  the  assignment  for  the  benefit  of  credi- 
tors according  to  its  terms. 

McLean,  J. — If  the  creditors  of  A.  K.  Boomer  and  Co. 
must,  by  executing  the  assignment,  necessarily  become 
partners  with  the  assignees  of  that  estate,  then  indeed  the 
defendants  might  well  contend  that  such  an  assignment 
ought  not  to  be  binding  upon  them,  and  that  it  ought  not  to 
be  held  good,  on  account  of  its  placing  the  debtor's  goods 
beyond  the  reach  of  creditors,  unless  on  terms  which  they 
might  not  choose  to  comply  with ;  but  I  cannot  perceive  that 
by  executing  the  deed  of  assignment,  and  thereby  shewing  a 
readiness  to  accept  of  any  benefit  to  be  derived  under  it, 
and  to  look  to  the  estate  as  far  as  it  will  go  for  the  satisfac- 
tion of  existing  debts,  any  creditor  could  acquire  any  pro- 
perty in  the  goods  which  have  been  assigned  to  the  plaintiffs. 
The  plaintiffs,  by  the  terms  of  the  deed,  are  the  sole  owners 
of  the  goods,  and  have  power,  "  as  soon  as  they  deem  it  ad- 
visable for  the  interest  of  the  estate,  to  sell  and  dispose  of 
them  together  or  in  parcels,  and  by  public  auction  or  private 
contract,  for  the  best  prices  which  can  be  had  or  obtained  for 
the  same,"  and  then  the  application  of  the  proceeds  is  clearly 
directed  by  the  deed ;  1st.  To  pay  all  costs  of  the  assign- 
ment, and  carrying  it  out,  including  a  reasonable  remunera- 
tion to  the  trustees.  2ndly.  To  pay  certain  persons  for 
moneys  lent,  and  to  pay  the  indorsers  of  bills  or  notes  sums 
for  which  they  may  have  become  liable,  or  which  they  may 
have  been  compelled  to  pay  on  account  of  A.  K.  Boomer  & 
Co.  ;  and  3rdly.  To  pay,  distribute,  and  divide  all  the 
balance  of  moneys  arising  and  to  be  produced  by  the  property 
assigned  rateably  amongst  the  other  creditors,  according  to 
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tlie  several  amounts  of  their  respective  debts,  in  full  satisfac- 
tion and  discharge  thereof,  subject  however  to  the  proviso, 
that  if  any  of  the  creditors  of  the  said  firm  of  A.  K.  Boomer 
&  Co.,  should  refuse  to  come  in  and  become  parties  to  the 
deed  of  assignment,  or  to  accede  thereto,  within  two  months 
after  the  date  thereof,  or  such  further  time,  not  exceeding 
four  months,  as  the  trustees  might  extend  to  them,  then  the 
dividends  on  such  debts  respectively  shall  be  paid  to  the  said 
A.  K.  Boomer  &  Co.,  as  part  of  their  personal  estate ;  and 
in  order  that  the  goods  may  be  disposed  of  to  the  best  ad- 
vantage, power  is  given  to  the  assignees  to  purchase  from 
time  to  time  other  stock,  to  assort  and  sell  with  such  goods 
for  the  benefit  of  the  estate. 

It  is  not  contended  on  the  part  of  the  defendants  that 
there  is  any  thing  illegal  in  the  trusts  to  be  carried  ou,t  by 
the  plaintifis,  but  they  allege  that  any  creditor  who  may  exe- 
cute the  deed  will  thereby  become  a  partner  of  A.  K.  Boo- 
mer &  Co.,  or  of  the  trustees.    The  same  objection  wa^ 
taken  and  over-ruled  in  the  case  of  Taylor  et  al.  v.  Whitte- 
more  et  al.  (10  U.  C.  R.  440),  and  I  entirely  concur  in  the 
correctness  of  that  decision.    By  executing  the  deed  a  cre- 
ditor will  do  nothing  more  than  signify  his  consent  that  the 
trustees  may,  if  they  think  proper  for  the  benefit  of  the 
estate,  purchase  with  the  moneys  of  the  estate  any  new  goods 
which  may  be  required  in  order  to  form  an  assortment  and 
assist  in  selling  the  old  stock  to  the  best  advantage.  Such 
an  arrangement  is  totally  different  from  that  stated  in  the 
case  of  Owen  v.  Body  (5  A.  &  E.  28),  which  contained  a 
provision  that  the  trustees  might  carry  on  the  business  of 
the  assignor,  that  of  an  hotel  Iceeper^  so  long  as  they  might 
think  it  desirable  and  advantageous  to  do  so,  in  their  own 
names  or  in  the  names  of  the  assignor.    In  that  case  the 
assignment  was  declared  invalid  as  against  creditors  who 
did  not  execute,  on  the  ground  that  it  authorised  the  trustees 
to  carry  on  the  debtor's  trade,  and  contained  such  terms  that 
the  creditors  subscribing  would  become  partners  in  the  busi- 
ness.   The  continuation  of  the  business  of  an  hotel-keeper 
certainly  could  not  be  necessary  to  enable  the  trustees  to 
make  the  most  of  the  property  which  came  into  their  hands 
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for  the  benefit  of  creditors ;  but  wbere  goods  are  assigned,  as 
in  this  case,  for  the  express  purpose  of  their  being  sold  and 
converted  into  money  for  the  payment  of  creditors,  it  cannot 
be  considered  as  in  any  respect  inconsistent  with  that  trust 
that  a  means  should  be  sanctioned  by  all  parties  to  facilitate 
the  sale  for  the  general  advantage. 

The  provision  authorising  the  purchase  of  new  goods  in 
order  the  better  to  sell  the  old  has  been  inserted  no  doubt 
by  way  of  precaution^  The  trustees,  being  the  sole  owners 
of  the  goods,  might  exercise  that  power  in  their  discretion 
without  such  authority,  but  they  would  do  so  at  their  own 
risk,  and  if  any  loss  were  to  follow  they  might  be  held  re- 
sponsible by  the  parties  interested;  but  inasmuch  as  such  a 
proceeding  is  authorised  by  the  several  parties,  creditors, 
who  may  execute  the  deed,  the  trustees  will  be  free  from 
any  accountability  on  that  head. 

It  is  true  that  the  goods  to  be  purchased  may,  according 
as  advantage  or  disadvantage  may  arise  from  the  sale  of 
them,  increase  or  diminish  the  amount  to  be  divided,  but 
that  cannot  constitute  a  partnership  in  the  goods  to  be  sold, 
because  neither  the  creditors  nor  the  Messrs.  A.  K.  Boomer 
&  Co.  can  control  the  trustees  in  any  respect,  or  claim  any 
property  whatever  in  the  goods.  They  merely  sanction  a 
particular  course  as  one  which  may  be  followed  in  realising 
the  proceeds  of  the  goods  for  the  general  benefit. 

The  authority  given  to  purchase  new  goods,  to  advance 
and  expedite  the  sale  of  the  whole  stock,  cannot  be  regarded 
as  a  sanction  for  carrying  on  the  trade  or  business  of  Messrs. 
A.  K.  Boomer  &  Co.,  any  further  than  is  absolutely  neces- 
sary to  enable  the  trustees  to  make  the  most  of  the  assets 
which  have  been  assigned  to  them ;  and  in  the  cases  of  Janes 
V.  Whitbread  (20  L.  J.  C.  P.  21T)  and  Coates  et  al.  v.  Wil- 
liams (7  Ex.  205)  it  has  been  held  that  an  assignment  by 
deed  to  a  trustee  for  the  benefit  of  creditors,  which  autho- 
rises the  trustee  to  employ  the  debtor  or  other  person  in 
winding  up  his  affairs,  and  collecting  and  getting  in  his 
estate,  and  carrying  on  his  trade^  is  not  void  as  against 
creditors,  if  it  appears  upon  the  instrument  that  the  main 
object  of  the  parties  to  it  was  to  wind  up  the  debtor's  busi- 
16  VOL.  XVIII. 
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ness  for  the  benefit  of  the  creditors,  and  not  to  carry  on  the 
business  with  a  view  to  future  profit.  Now  if  these  decisions 
are  correct,  and  they  have  already  been  so  considered  in  the 
judgment  in  the  case  of  Taylor  et  al.  v.  Whittemore  et  al., 
in  this  court,  they  are  conclusive  against  the  objections 
taken  by  the  defendants'  counsel,  for  there  is  in  truth  in 
the  assignment  in  this  case  no  power  to  do  any  thing  more 
than  to  sell  in  the  most  advantageous  manner  the  goods 
which  are  vested  in  the  plaintiffs  by  the  assignment,  and 
without  such  power  one  of  the  principal  objects  of  the  as- 
signment might,  to  a  certain  extent,  be  defeated,  namely, 
realising  the  highest  and  best  prices  which  the  goods  could 
command. 

Burns,  J. — There  is  no  pretence  for  urging  the  second 
and  third  objections  taken  at  the  trial,  for  this  deed  does 
most  effectually  divest  the  execution  debtors  of  all  interest 
they  had  in  the  property  assigned,  as  much  as  any  deed  could 
do  ;  and  whatever  may  be  said  upon  the  question,  whether  the 
legal  effect  of  it  is  to  constitute  a  new  partnership  between 
the  trustees  to  whom  the  property  was  conveyed  and  the 
creditors  who  signed  it,  the  debtors  have  no  interest  in  the 
property  assigned.  I  suppose  the  objection  was  intended  to 
meet  the  question  whether  the  debtors  retained  an  interest 
in  the  surplus  after  paying  the  debts,  and  so  put  them  upon 
the  same  footing  with  the  creditors  whom  it  is  contended 
did  by  their  executing  the  deed  acquire  an  interest  in  the 
property.  But  upon  a  perusal  of  the  deed  of  assignment  it 
is  apparent  the  assignors  have  given  up  every  thing  abso- 
lutely, retaining  no  interest  whatever,  in  consideration  of 
being  released  from  the  debts  due  to  the  executing  creditors. 
The  dividend  appropriated  to  non-executing  creditors  will 
be  paid  to  the  debtors,  but  that  gives  the  debtors  no  interest 
in  the  goods  ;  they  must  necessarily  become  the  recipients  of 
it  if  the  creditors  themselves  will  not  receive  it,  and  in  such 
case  the  debtors  remain  liable  to  such  of  the  creditors  as 
thus  choose  to  place  themselves  in  that  position. 

The  question  argued  and  relied  upon  arises  out  of  the 
first  and  fourth  objections,  whether  this  deed  was  such  a  one 
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as  defendants  had  a  right  to  object  to,  as  constituting  them 
partners  in  a  new  concern,  to  be  carried  on  for  the  benefit 
of  the  estate,  if  they  became  parties  to  it.  If  it  be  such, 
then  they  are  right  in  their  objection,  and  the  verdict  in 
their  favour  should  stand  ;  but  if  that  position  be  untenable, 
then  the  rule  should  be  made  absolute  to  enter  the  verdict 
for  the  plaintiffs.  That  the  deed  was  executed  horA  fide, 
to  provide  for  the  payment  of  such  creditors  as  should  sign 
it,  is  not  in  question  as  a  matter  of  fact,  and  the  case  there- 
fore rests  upon  what  appears  upon  the  face  of  it. 

The  line  of  argument  taken  is  to  question  the  soundness 
to  a  certain  extent  of  the  case  of  Taylor  v.  Whittemore  (10 
(J.  0.  R.  440),  and  ifc  is  thought  a  recent  case  decided  in 
England  does  affect  the  view  taken  by  this  courfc.  I  do  not 
consider  that  the  case  referred  to  does  impeach  our  views, 
but,  on  the  contrary,  strengthens  and  fortifies  our  decision, 
and  therefore  I  propose  to  review  the  cases  bearing  upon 
this  subject. 

"The  only  two  cases  which  can  be  cited  in  the  defendants' 
favour  are  Owen  v.  Body  (5  A.  &  E.  28),  and  Hickman  v. 
Cox  (18  C.  B.  617).  With  regard  to  the  first,  though  sub- 
sequent judges  disapprove  of  the  decision,  yet  upon  exami- 
nation of  it  as  bearing  upon  the  case  before  us,  it  will  be 
found  that,  though  the  deed  in  that  case  did  say  the  trus- 
tees should  sell  with  all  convenient  speed  the  goods  and 
chattels  assigned,  and  upon  the  most  advantageous  terms, 
yet  they  were  to  pay  all  such  sums  of  money  as  they  thought 
proper  in  continuing  and  carrying  on  the  business,  and  in 
maintaining  and  keeping  up  the  stock-in-trade,  by  purchas- 
ing horses,  carriages,  and  other  articles  and  things,  and 
after  payment  of  the  debts  the  surplus  was  to  be  paid  to  the 
assignor.  Lord  Denman,  in  giving  the  judgment  of  the 
court,  said  the  deed  imposed  such  terms  as  might  have  con- 
stituted a  partnership  among  the  parties  signing  it,  and 
those  were  terms  to  which  creditors  were  not  bound  to  sub- 
mit. In  the  deed  before  us  there  is  no  such  stipulation  for 
carrying  on  the  business  ;  the  provision  here  is  to  purchase 
stock  for  the  purpose  of  enabling  the  trustees  to  assort  and 
sell  off  the  present  stock  to  the  best  advantage  for  the  bene- 
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fit  of  the  estate,  and  the  whole  estate  was  assigned  for  the 
henefit  of  all  creditors,  the  non-executing  as  well  as  those 
executing,  without  any  benefit  or  advantage  to  the  debtors, 
further  than  obtaining  a  release  of  their  debts  by  those  who 
did  execute.  Whether  Owen  v.  Body  will  ultimately  be 
upheld,  one  thing  seems  doubtful  about  it;  the  court  did 
not  hold  that  such  a  deed  did  make  the  parties  executing  it 
partners  inter  se,  but  said  there  might  be  a  partnership. 
Perhaps  it  was  quite  right  to  hold  that  creditors  had  a  right 
to  reject  terms  which  might  render  their  position  doubtful, 
and  as  that  case  seems  to  have  been  the  first  upon  the  sub- 
ject, the  decision  may  be  upheld  upon  the  point  that  a  cre- 
tor  was  not  obliged  to  submit  to  a  matter  equivocal  in  itself. 

The  next  case,  Hickman  v.  Cox,  was  decided  solely  upon 
the  authority  of  Owen  v.  Body,  and  the  deed  was  much 
stronger  for  the  position.  The  assignors  conveyed  to  trus- 
tees for  the  express  purpose  of  carrying  on  the  business  to 
an  indefinite  period  of  time,  and  they  were  to  do  so  under 
the  name  and  style  of  The  Stanton  Iron  Company.  The 
creditors  of  the  assignors  were  to  be  paid  from  the  net  in- 
come of  the  business  so  carried  on,  and  after  they  should  all 
be  paid,  then  the  property  was  to  be  re-assigned  to  the  per- 
sons transferring  it.  Now  here,  in  our  case,  the  creditors 
are  to  be  paid,  not  from  the  net  income  of  the  property,  but 
from  the  proceeds  to  be  realised  from  the  sale  of  the  pro- 
perty itself,  and  to  make  that  sell  to  advantage  the  trustees 
are  to  be  at  liberty  to  purchase  other  goods  to  mix  with 
them  till  they  are  disposed  of.  The  Court  of  Common 
Pleas  held  that  the  parties  executing  the  deed  in  Hickman 
V.  Cox  were  partners  in  the  business,  on  the  ground  of 
sharing  in  the  profits.  I  do  not  mean  to  say  but  that  that 
court  may  be  held  ultimately  to  be  right  when  that  case  shall 
have  proceeded  further,  but  upon  the  same  deed,  when  it  was 
before  the  Master  of  the  Eolls  {vide  21  Beavan  164),  he 
held  otherwise.  He  thus  expressed  himself :  "It  is  impos- 
sible to  hold  that  the  parties  to  this  deed  of  the  third  part, 
the  creditors,  are  partners  liable  to  contribute  to  the  losses 
which  have  been  sustained  by  the  persons  who  have  been 
carrying  on  the  business.    No  such  decision  has  ever  yet 
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been  made."  The  Court  of  Common  Pleas  differed  from  the 
Master  of  the  Rolls,  and  did  hold  otherwise  on  the  autho- 
rity of  the  case  of  Owen  v.  Body,  and  the  peculiar  terms  of 
the  deed  then  before  that  court. 

Whether  deeds  of  this  description  are  to  be  held  as  con- 
stituting the  persons  executing  them  partners  inter  se — that 
is,  the  trustees,  on  the  one  hand,  who  take  the  estate,  the 
creditors,  on  the  other,  who  are  to  be  paid  out  of  it  or  the 
profits  of  the  business  carried  on,  and  the  debtors  who  have 
assigned,  and  are  to  have  the  surplus  after  payment  of  their 
debts — depends  upon  the  question  whether  the  business  in  the 
winding  up  of  the  estate  is  carried  on  ancillary  to  that  end 
or  not.  If  it  be  for  the  purpose  of  winding  up  the  estate, 
and  that  the  creditors  may  make  the  best  of  it  for  their 
advantage  only,  and  leaving  the  property  in  the  hands  of 
trustees  to  be  managed  by  them  for  the  creditors,  I  take  it 
there  is  no  partnership  constituted  inter  se. 

The  cases  bearing  upon  this  point  are  Janes  v.  Whitbread 
(lie.  B.  406);  Coates  v.  Williams  (T  Ex.  205),  and  the 
case  of  Hickman  v.  Cox,  upon  appeal,  (3  C.  B.  IST.  S.  523). 
In  Janes  v.  Whitbread  the  deed  provided  for  the  employ- 
ment of  the  debtor  in  winding  up  the  affairs,  and  in  cavry- 
ing  on  the  trade,  if  the  trustee  thought  it  expedient.  The 
court  thought  such  a  provision  for  winding  up  the  business 
distinguished  the  case  from  Owen  v.  Body.  The  deed  in 
Janes  v.  Whitbread,  as  in  the  one  before  us,  conveyed  over 
the  estate  of  the  assignor  to  the  trustees  in  satisfaction  of 
the  debt,  not  providing  for  any  payment  of  the  surplus  to 
the  assignor,  but  in  consideration  of  taking  the  estate  the 
creditors  who  executed  released  the  debtor  entirely.  The 
language  of  Maule,  J.,  and  which  has  been  adopted  by 
other  judges  as  placing  the  case  upon  a  fair  distinguishable 
ground  from  Owen  v.  Body,  is  this  :  "  The  main  object  of 
the  deed  in  that  case  was  the  carrying  on  of  an  extensive 
business  for  the  purpose  of  making  money  to  pay  the  credi- 
tors who  became  parties  to  the  deed.  Here  the  object  is 
merely  to  wind  up  the  concern.  That  is  a  clear,  plain,  and 
intelligible  distinction."  In  Hickman  v.  Cox  (18  C.  B, 
617),  the  Court  of  Common  Pleas  again  affirm  this  dis- 
tinction. 
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The  case  of  Coates  v.  Williams  is  not  satisfactory,  though 
the  majority  of  the  court,  we  must  suppose,  concurred  in 
refusing  the  rule.  The  amount  involved  was  so  small  that 
the  court  did  not  think  it  worth  while  to  incur  the  expense 
to  the  parties  of  an  argument,  and  as  the  deed  in  that  case 
was  precisely  like  that  of  Janes  v.  Whitbread,  and,  as  it 
was  said,  "a  stereotyped  deed,  to  be  had  at  any  law  sta- 
tioner's in  London,"  the  court  would  not  interfere. 

The  case  of  Hickman  v.  Cox  (3  C.  B.  K  S.  523),  is  upon 
appeal  to  the  Court  of  Exchequer  Chamber.  The  court 
was  equally  divided  upon  the  question  whether  the  defendant 
in  that  case  could  be  treated  as  one  of  the  parties,  namely, 
The  Stanton  Iron  Company,  in  which  name  the  draft  had 
been  accepted.  Watso7i,  B.,  held  that  the  trustees  men- 
tioned in  the  deed  only  constituted  the  Stanton  Iron  Com- 
pany, though  he  was  inclined  to  go  the  whole  length  of  the 
Master  of  the  Bolls  in  the  construction  of  the  deed.  Bram- 
well,  B.,  agreed  that  the  trustees  only  were  the  company, 
and  Martin,  B.,  took  the  same  view,  but  goes  further,  and 
fully  agrees  with  the  Master  of  the  'Rolls  that  the  parties 
could  not  be  held  to  be  partners  inter  se  through  the  deed. 
On  the  other  hand,  Coleridge,  Erie,  and  Crompton,  J., 
agreed  with  the  judgment  of  the  Court  of  Common  Pleas. 

Looking  at  the  language  of  Mr.  Justice  Coleridge,  in 
affirming  the  judgment  of  the  Court  of  Common  Pleas,  we 
see  that,  so  far  from  disapproving  of  the  distinction  drawn 
in  the  case  of  Janes  v.  Whitbread,  he  expressly  affirms  it : 
he  says,  "It  appears  to  me,  that,  although  the  primary 
object  of  the  trust  is  undoubtedly  the  payment  of  the  credi- 
tors, yet  the  deed  is  very  distinguishable  from  an  ordinary 
winding-up  deed.  In  such  a  deed  powers  to  trade  tempora- 
rily, and  carry  on  the  business,  might  properly  be  given  as 
ancillary  to  the  main  objects — the  collecting  of  debts,  dis- 
posing of  the  stock,  and  winding  up  the  concern." 

After  all,  then,  the  question  in  this  case  is,  looking  at 
this  deed,  is  it  or  is  it  not  a  deed  for  winding  up  the  affairs 
of  the  assignors  ?  If  it  is,  then  it  appears  to  me  the  cur- 
rent opinion  of  all  the  judges  whose  opinions  we  have  upon 
the  subject,  is  that  a  winding-up  deed  does  not  make  the 
parties  executing  it  partners  inter  se.     Whether  parties 
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may  be  liable  to  those  wbo  furnish  new  goods  for  the  con- 
cern is  altogether  another  question.  That  would  depend 
upon  the  acts  and  conduct  of  each  person.  The  deed  could 
not  make  them  liable  in  this  case,  for  the  authority  to  pur- 
chase stock  to  put  in  with  that  on  hand  is  that  the  trustees 
shall  do  it  out  of  the  money  collected  from  time  to  time, 
which  means  a  ready  payment.  So  soon,  after  paying  the 
preferential  creditors,  as  the  trustees  have  sufficient  funds 
in  hand  to  pay  2s.  6d.  in  the  pound,  they  are  to  divide  that, 
and  so  on  until  the  whole  shall  be  paid,  or  until  the  last 
dividend,  when  the  balance  in  hand  shall  be  divided.  This 
makes  an  end  of  the  affair,  and  the  assignors  have  nothing 
to  do  with  it  in  any  way ;  but  the  matter  rests  with  the  cre- 
ditors and  the  trustees,  for  their  benefit,  to  close  it  whenever 
they  think  proper,  sooner  than  the  time  it  would  otherwise 
be  wound  up. 

It  does  not  appear  to  me  the  main  object  of  this  deed  is 
to  continue  on  the  business,  and  from  that  continuance  in 
the  way  of  purchases  to  benefit  the  creditors  to  enable  them 
to  realise  their  debts  from  profits  of  the  concern.  If  we 
were  to  draw  inferences  of  the  intentions  of  parties  from  the 
fact  of  the  creditors  who  have  signed  this  deed,  we  should 
draw  the  inference  that  the  creditors  could  never  have  sup- 
posed they  were  partners  inter  se  in  a  mercantile  concern, 
for  there  appears  to  be  no  less  than  three  banks  parties  to 
this  deed,  and  these  institutions  could  not  by  law  be  traders 
in  such  a  concern. 

The  defendants'  objection,  that  they  might  be  made  part- 
ners by  executing  this  deed,  therefore  fails.  Giving  over 
the  property  to  trustees  for  the  benefit  of  creditors  no  doubt 
has  the  effect  of  delaying  and  postponing  the  defendants'  exe- 
cution ;  but  if  the  property  be  given  to  pay  other  creditors, 
their  complaint  should  then  be  against  the  law  for  allowing 
that  to  be  done,  and  not  against  the  debtor  who  does  it,  or 
the  creditor  who  has  been  fortunate  so  far  as  to  obtain  it. 

The  rule  should  be  made  Absolute  to  enter  a  verdict  for 
the  plaintiffs. 

Rule  absolute,  (a) 

(a)  The  Chief  Justice,  having  1been  absent  during  the  argument,  gave  no 
judgment. 
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Tyre  v.  Wilkes. 

Action  hy  creditor  against  shareholder  in  R.  W.  Co. — Right  to  attach  the  judg- 
ment against  the  company — Return  offi.  fa. 

In  an  action  by  a  creditor  of  the  Buffalo,  Brantford,  and  Goderich  Railway 
Co.  against  a  shareholder  under  14  &  15  Vic,  ch.  51,  sec.  19,  the  record 
of  tke  judgment  against  the  company  shewed  it  to  have  been  obtained  on 
their  confession  in  an  action  on  a  promissory  note. 

Held,  that  defendant  could  not  object  to  the  validity  of  such  judgment  on 
the  ground  that  defendants  could  not  make  a  note. 

Heldj  also,  that  it  was  sufBicient  to  prove  a  return  of  nulla  bona  by  the 
sheriff  to  the  j^.  /a.,  though  such  return  had  not  been  filed. 

This  case  having  been  several  times  before  the  court  (see 
13  U.  C.  R.  482,  and  ante,  page  46)  it  is  unnecessary  to 
recapitulate  the  facts  further  than  to  state  that  it  was  an 
action  brought  under  the  19th  clause  of  the  14  &  15  Vic, 
ch.  51,  by  a  judgment  creditor  of  the  Buffalo,  Brantford, 
and  Goderich  Railway  Company  against  the  defendant,  as 
a  shareholder  in  the  company,  upon  an  allegation  that  the 
plaintiff  had  failed  in  his  attempt  to  enforce  his  judgment 
by  execution,  on  account  of  the  company  having  no  goods. 

At  the  trial,  at  Brantford,  before  Draper ^  C.  J.,  the  case 
turned  upon  the  sufficiency  of  the  evidence  to  entitle  the 
plaintiff  to  recover  upon  the  issue  on  the  plea  of  "  never 
indebted."  No  witnesses  were  examined;  but  the  parties 
agreed  to  certain  facts,  on  which  they  submitted  to  the  court 
whether  the  plaintiff  was  entitled  to  recover,  and  a  verdict 
was  entered  in  his  favour  for  <£129  lis. 

The  admissions  established  in  effect  that  the  plaintiff  re- 
covered judgment  against  the  Buffalo  and  Brantford  Rail- 
way Company,  as  set  forth  in  the  declaration,  and  took  out 
execution  thereon  against  their  goods,  which  execution  was 
returned  nulla  hona :  that  the  defendant  was  a  shareholder 
in  the  company,  as  set  out  in  the  declaration,  and  that  calls 
on  his  shares  were  duly  made,  as  stated  in  the  declaration. 

The  defendant  in  this  action  objected,  that  by  the  record 
of  the  judgment  in  this  plaintiff's  suit  against  the  railway 
company  it  appeared  that  the  recovery  was  upon  a  pro- 
missory note  made  by  the  'company,  for  .£100,  payable  to 
one  J.  H.  Moore,  or  order,  and  by  him  endorsed  to  the 
plaintiff.  Tyre  ;  and  the  defendant  contended  that  the  com- 
pany, being  a  corporation,  were  incapable  by  law  of  making 
a  promissory  note,  and  so  the  judgment  was  not  for  a  vaMd  debt* 
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He  objected,  further,  that  the  fi.  fa.  against  the  company 
was  not  duly  returned  nulla  bona  before  this  action  was  com- 
menced. The  sheriff  made  a  return  of  nulla  bona  to  that 
writ  on  the  5th  of  June,  1855,  which  return  was  filed  on  the 
11th  of  October  following.  This  action  was  brought  on 
the  7th  of  June,  1855. 

E.  B.  WoodSy  for  the  plaintiff,  cited  Moore  v.  Kirkland, 
5  C.  P.  453 ;  Tyre  v.  Wilkes,  13  U.  C.  R.  482. 

Richards,  Q.  C,  contra,  cited  Topping  et  al.  v.  Buffalo, 
Brantford,  and  Goderich  R.  W.  Co.,  6  C.  P.  141  ;  Saunders 
on  Pig.  and  Ev.,  vol.  II.,  1301. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  first  point,  we  have  only  to  say  that  the  judg-^ 
ment  was  rendered  by  the  court  of  Common  Pleas,  a  court 
of  competent  jurisdiction,  and  moreover  was  rendered  upon 
the  defendants'  confession.  He  cannot  in  this  action  go 
into  any  question  of  the  foundation  of  Tyre's  judgment 
against  the  company.  The  amount  due  on  the  execution, 
with  costs,  is  made  recoverable  in  an  action  like  this  against 
any  shareholder,  at  least  to  the  extent  of  his  unpaid  stock, 
and  this  defendant  can  hardly  be  looked  upon  as  a  stranger 
to  the  judgment  obtained  against  the  company,  and  so  en- 
titled to  go  into  an  examination  of  that  judgment,  for  he 
was  himself  one  of  the  corporation. 

As  to  the  other  objection,  we  think  the  plaintiff  was  en- 
titled to  bring  this  action  after  the  sheriff  had  returned  the 
writ,  though  the  return  had  not  been  filed. 

J udgment  for  plaintiff. 


O'Neill  v.  Baker  et  al. 

Action  against  owners  of  steamboat  for  negligence  in  carrying  goods — Proof 
of  ownership. 

In  an  action  against  defendants,  as  owners  of  a  steamer,  for  negligence  in 
the  carriage  of  goods,  the  captain  of  the  vessel  swore  that  they  were 
shareholders,  and  that  he  sailed  her  for  them,  and  on  their  account. 

Held,  sufficient  proof  of  ownership,  without  producing  the  share  list. 

The  declaration  charged  the  defendants  in  tort,  as  common 
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carriers,  with  the  loss  of  certain  goods  carried  for  hire  from 
Kingston  to  Port  Darlington. 
Plea,  not  guilty. 

Since  action  brought  Baker  died,  and  his  death  was 
suggested  upon  the  roll. 

The  trial  took  place  at  Kingston,  before  Burns,  J.  It 
appeared  that  the  plaintiff  shipped  at  Kingston,  consigned 
to  himself  at  Port  Darlington,  two  hogsheads  of  sugar,  in 
December,  1855,  on  board  the  steamer  Europa,  for  which  a 
receipt  or  bill  of  lading  was  given.  The  sugar  was  never 
delivered,  and  no  one  seemed  to  know  where  it  went  or 
what  became  of  it.  The  defendants  objected,  first,  that  the 
proof  of  the  defendants  being  owners  or  shareholders  in 
the  steamer  Europa  was  insufficient ;  and,  secondly,  that 
the  plaintiff  should  produce  the  bill  of  lading  which  had  been 
given  for  the  sugar,  the  evidence  being  verbal  of  the  sugar 
being  shipped  for  Port  Darlington. 

As  to  the  first  point,  the  captain  who  sailed  the  Europa 
in  1855,  was  called,  and  he  stated  that  all  the  defendants 
were  shareholders  and  owners  of  and  in  the  Europa.  Then, 
upon  cross-examination  as  to  how  he  knew  this  to  be  so,  he 
said  he  sailed  for  the  shareholders,  not  under  charter  but  for 
their  own  account :  that  these  defendants  had  all  been  share- 
holders in  a  steamer  called  the  Queen  of  the  West,  which 
was  burned,  and  that  many  of  the  same  shareholders  joined 
in  building  the  Europa  to  supply  the  place  of  the  other. 
Articles  of  association  were  signed  with  respect  to  the 
Europa,  but  were  never  completed,  and  the  Europa  was  not 
a  registered  vessel.  He  swore  that  Buchanan's  stock  in  the 
Europa  was  paid  to  himself,  the  captain,  by  check  given  him 
by  Buchanan's  partner  on  Buchanan's  orders  to  the  partner. 
He  also  swore  positively,  that  he  knew  that  Osborne  was  a 
shareholder  in  the  Europa.  He  was  not  so  sure  about  the 
others. 

The  jury  found  a  verdict  against  the  two  defendants, 
Buchanan  and  Osborne,  and  in  favour  of  the  other  three. 

The  learned  judge  reserved  leave  to  the  defendants  Bu- 
chanan and  Osborne  to  move  the  court  to  enter  a  nonsuit  in 
their  favour,  if  the  evidence  was  not  sufficient  to  charge  them 
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as  owners,  they  contending  that  the  best  evidence  of  their 
being  shareholders  was  the  production  of  the  stock  list  or 
articles  of  agreement,  and  that  the  same  should  have  been 
produced ;  and  also  upon  the  ground  of  non-production  of 
the  receipt  or  bill  of  lading,  if  necessary  to  be  produced 
in  this  action. 

Read,  Q.  C,  obtained  a  rule  nisi  according  to  the  leave 
reserved.  He  cited,  as  to  the  proof  of  ownership.  Lynch  v. 
Shaw  et  al.,  17  U.  C.  R.  241 ;  Whitfield  v.  Brand,  16 
M.  &  W.  282 ;  Mackenzie  v.  Pooley,  11  Ex.  641 ;  Mitcheson 
V.  Oliver,  5  E.  &  B.  419 ;  Young  v.  Brander,  8  East  10 ; 
Sievewright  v.  Archibald,  17  C.  B.  118  ;  Edwards  v.  Bees, 
7  C.  &  P.  340 ;  Schmaltz  v.  Avery,  16  Q.  B.  663. 

O'JReilly  shewed  cause. 

The  objection  as  to  the  non-production  of  the  bill  of  lading 
was  given  up. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  evidence  of  the  captain  would 
have  supported  a  recovery  against  all  the  defendants,  al- 
though it  is  true  that  he  spoke  less  positively  respecting 
some  than  others ;  but  he  had  a  good  opportunity  from  his 
position  of  knowing  who  they  were  who  assumed  to  act  as 
shareholders  in  the  boat,  and  he  swore  that  he  believed  that 
all  the  defendants  did.  With  respect  to  the  two  defendants, 
against  whom  alone  the  jury  gave  a  verdict,  he  spoke  posi- 
tively. If  they  were  not  in  fact  shareholders,  we  should 
most  probably  have  had  their  affidavits  to  that  effect  before 
us,  for  the  motion  might  have  been  in  the  alternative  for  a 
new  trial,  the  action  being  in  tort  and  not  on  a  contract. 

Taking  the  application  in  its  present  strict  shape  of  a 
motion  for  nonsuit  upon  the  objections  urged  at  the  trial, 
my  opinion  is  that  it  was  not  indispensable  to  produce  the 
list  of  shareholders  spoken  of,  for  Captain  Harrison's  evi- 
dence was  positive  that  both  Buchanan  and  Osborne  were 
shareholders  in  the  Europa. 

The  stock  list,  where  there  is  one,  is  not  a  public  document, 
and  may  be  known  only  to  the  parties  themselves.  The  fact 
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of  ownership  may  be  established,  for  the  purpose  of  such  an 
action  as  this,  by  any  evidence  that  satisfies  the  jury. 
Here  the  captain  swore  that  all  the  defendants  were 
owners  of  the  Europa ;  that  he  commanded  the  boat  for 
them,  and  ran  her  on  their  account.  Buchanan  he  stated 
paid  his  stock  to  him,  and  Osborne  he  swore  was  one  of 
those  interested  in  the  new  boat. 

Rule  discharged. 


McCcjAia  V.  The  Quaker  City  Insurance  Company. 

Insurance  company — Cash  value  of  steamer  at  time  of  loss — Mode  of  estimating. 

Where  a  policy  of  insurance  on  a  steam  boat,  against  fire,  provided  that  in 
the  event  of  loss  the  damage  should  be  estimated  "  according  to  the  true 
and  actual  cash  value  of  the  said  property  at  the  time  the  same  shall 
happen" — Held,  that  in  estimating  loss  the  plaintiffs  were  not  entitled  to 
have  taken  into  account  a  depression  in  the  value  of  steamers  generally, 
caused  by  circumstances  which  might  be  temporary  only. 

Action  on  a  policy  of  insurance  on  the  steamer  "Trenton" 
for  $2000,  alleged  to  be  destroyed  by  fire  on  the  3rd  of  March, 
1858. 

At  the  trial,  at  Hamilton,  before  Draper,  C.  J.,  the  jury 
gave  a  verdict  for  the  plaintiff  for  the  whole  sum  insured, 
and  interest,  <£532  10s. ;  and  the  question  was,  whether  a 
loss  to  that  extent  was  sustained.  The  boat  was  insured 
against  fire,  and  was  wholly  consumed.  The  policy  provided 
that  in  the  case  of  loss,  &c.,  the  loss  or  damage  should  be 
estimated  "  according  to  the  true  and  actual  cash  value  of 
the  said  property  at  the  time  the  same  shall  happen," 

The  boat  was  insured  at  other  offices  for  $16,000,  with 
the  consent  of  the  defendants,  and  the  $2000  taken  by  the 
defendants  made  the  whole  amount  insured  $18,000.  The 
other  companies,  submitting  to  the  truth  of  the  valuation, 
had  paid  their  several  insurances.  These  defendants  re- 
sisted, insisting  on  the  words  which  are  above  quoted  from 
their  policy.  They  contended  that  the  plaintiff  could  only 
recover  according  to  the  actual  cash  value  of  the  steamer  at 
the  time  of  the  loss,  and  that  they  were  entitled  to  have  that 
estimate  diminished  in  consequence  of  any  circumstances 
that  might,  however  recently  before  the  loss,  have  depressed 
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the  market  value  of  steamers,  such  as  the  interference  of  the 
Grand  Trunk  Railway  with  the  business  upon  the  lakes  and 
rivers,  and  the  difficulty  of  finding  a  paying  route  in  conse- 
quence. 

The  learned  Chief  Justice  declined  [so  to  direct  the  jury. 

S.  M.  Jarvis  moved  for  a  new  trial  on  the  law  and  evidence, 
and  for  misdirection. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Making  every  allowance  that  it  would  be  reasonable  to 
claim  for  the  age  of  the  boat  and  other  circumstances,  the 
plaintiff's  evidence  seemed  to  sustain  well  a  recovery  for  the 
amount  insured,  and  we  do  not  consider  that  a  depression  in 
the  value  of  steamers  generally,  from  circumstances  which  may 
only  be  temporary,  and  which  have  no  reference  to  the 
original  cost  or  actual  condition  of  the  boat,  can  be  taken 
into  account  to  the  extent  that  the  plaintiff  insists  upon. 

Such  was  the  view  of  the  case  taken  by  the  learned  chief 
justice  at  the  trial,  and  we  concur  in  it. 

Rule  refused. 


Regina  v.  McCormick. 

Waste  lands — Effect  of  possession  as  against  the  Crown — Nullum  Tempus  Act, 
9  Geo.  IIL,  ch.  16 — Pointe  au  PeU  Island. 

The  nullum  tempus  act,  9  Geo.  III.,  ch.  16,  is  in  force  in  this  province,  but 
it  does  not  apply  to  the  unsurveyed  waste  lands  of  the  Crown. 

Pointe  au  Pel^  Island,  in  lake  Erie,  and  forming  by  law  part  of  the 
township  of  Mersea,  had  been  occupied  by  defendants  and  those  under 
whom  they  claimed,  without  interruption,  since  1789.  It  was  not  shewn 
that  the  possession  held  had  been  other  than  that  of  trespassers,  nor  that 
the  Crown  had  ever  taken  charge  of  or  received  any  rents  from  the  island, 
nor  that  it  had  been  surveyed,  or  the  title  of  the  Indians  extinguished, 
and  it  had  never  been  assessed  or  returned  as  assessable. 

Eeld,  that  the  Crown  was  not  barred  by  such  possession. 

This  was  an  injunction  filed  by  the  Attorney-Greneral  for 
Upper  Canada  to  recover  from  the  defendants  possession  of 
the  lands  known  as  Pointe  au  Pel^  Island,  in  the  township 
of  Mersea,  in  the  county  of  Essex,  which  is  an  island  in  lake 
Erie,  near  the  said  township. 

The  defendants  pleaded  not  guilty,  and  issue  was  joined 
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thereon  ;  and  by  consent  of  the  parties  the  following  case 
was  stated  for  the  opinion  of  the  court : 

CASE. 

In  the  year  1789  Alexander  McKee  was  in  the  actual 
possession  and  occupation  of  the  land  in  question,  and  so 
remained  until  his  death  some  years  afterwards,  when  he 
left  a  will  devising  it  to  his  son  Thomas  McKee,  who  shortly 
afterwards  died  intestate,  leaving  Alexander  McKee  his 
eldest  son  and  heir  at  law.  On  the  first  of  September, 
1823,  this  Alexander  McKee  by  deed  conveyed  to  William 
McCormick  the  land  in  question,  and  all  his  interest  therein. 

William  McCormick  went  into  possession,  and  so  remained 
until  his  death.  He  left  a  will  devising  the  land  by  certain 
described  parcels  to  and  among  his  children,  most  of  whom 
were  then  residing  on  the  portions  so  devised,  which  had 
been  previously  allotted  to  them  by  the  testator.  The  chil- 
dren were  as  follows :  Alexander,  John,  David,  William, 
Thomas,  Lacinda,  Elizabeth,  Charles,  Mary,  Sarah,  Pere- 
grine, and  Arthur.  All  were  then  living;  Alexander,  John, 
and  Charles,  have  since  died.  All  the  children  continued 
to  occupy  their  portions,  and  those  living  and  the  represen- 
tatives of  those  deceased  still  do  so,  except  that  Alexander 
and  David  have  by  deed  conveyed  their  portions  to  pur- 
chasers. 

No  grant  from  the  Crown  has  ever  issued,  nor  has  any 
intermission  or  interruption  in  the  possession  or  occupation 
of  the  premises  by  Alexander  McKee  and  those  claiming 
under  him  taken  place  since  the  year  1789.  Neither  has 
the  same  ever  been  assessed  nor  returnable  as  assessable. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
Crown  can  recover  the  land,  or  whether  the  possession  for 
upwards  of  sixty  years  does  not  bar  the  Crown's  right. 

If  the  court  should  be  of  opinion  that  the  Crown  should 
recover,  then  judgment  should  be  entered  for  the  plaintiff, 
with  the  costs  of  suit.  If  the  court  should  be  of  opinion 
that  the  Crown  is  barred,  then  judgment  shall  be  entered  for 
defendants,  with  costs  of  suit. 

R.  A.  Harrison^  for  the  Crown.    Prince ,  contra. 

Co.  Lit.  41  5,  277  a ;  Doe  West  v.  Howard,  5  0  .S.  462  ; 
Elvis  V.  Archbishop  of  York,  Hobart  322 ;  Doe  Eitzgerald  v» 
Finn,  1  U.  C.  R.  70;  21  Jac.  1.  ch.  14 ;  4  Wm.  IV.,  ch.  1, 
sees.  16,  17  ;  9  Geo.  III.,  ch.  16  ;  Bac.  Ab.  "  Prerogative" 
E.  5 ;  14  Geo.  III.,  ch.  83,  were  referred  to  on  the  argument* 
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Robinson,  C.  J. — This  case  brings  up  an  important  ques- 
tion, and  one  whicli  cannot,  I  think,  be  quite  satisfactorily  dis- 
posed of  without  our  knowing  whether  the  Crown  had  ever  in 
any  manner  exercised  any  act  of  ownership  over  Pointe  au 
Pel^  Island,  and  whether  it  had  been'  acquired  by  purchase 
from  the  aboriginal  Indian  tribe  to  which  it  had  belonged. 

Our  statute  of  limitations  in  regard  to  real  property,  4  W. 
IV.,  ch.  1,  does  not  bind  the  Crown,  nor  has  any  legislative 
provision  that  I  am  aware  of  been  made  in  Upper  Canada, 
or  in  Canada  since  the  union,  placing  any  limitation  upon 
the  Crown  in  respect  to  the  time  within  which  its  title  to 
real  property  must,  under  any  circumstances,  be  asserted. 

At  common  law  we  have  the  maxim,  Nullum  tempus  oecurit 
regij  which  would  leave  the  Crown  at  liberty  to  pursue  its 
remedy,  by  action  or  information,  at  any  distance  of  time. 

The  British  statute,  21  James  I.,  ch.  2,  never  could  have 
affected  such  a  question  here,  from  the  nature  of  the  provi- 
sions contained  in  it,  for  it  could  only  be  applied  to  actions 
in  respect  of  estates  to  which  the  King  had  title  within  sixty 
years  before  the  passing  of  that  act. 

We  have  only  to  consider  the  Nullum  Tempus  Act  of  9 
Geo.  III.,  ch.  16,  which  was  passed  because  the  operation 
of  the  statute  of  James  the  First  was  spent. 

That  act,  I  have  no  doubt,  must  be  held  to  be  in  force 
here,  under  our  general  adoption  of  the  law  of  England  in 
all  matters  relative  to  property  and  civil  rights,  by  our  sta- 
tute 32  Geo.  III.,  ch.  1,  although  the  King  is  not  named  in 
the  last  mentioned  statute. 

Then  what  should  be  the  effect  of  the  statute  9  Geo.  III., 
ch.  16,  under  the  circumstances  of  this  case  ? 

According  to  the  statement  of  facts  placed  before  us,  there 
has  been  an  actual  and  uninterrupted  possession  of  the  whole 
of  the  premises  in  question  by  the  defendants,  and  those 
under  whom  they  claim  title,  from  the  year  1789  to  the 
present  time.  There  is  therefore  no  reason  for  considering 
the  question  as  applying  only  to  any  part  or  parts  of  the 
island,  and  not  to  the  whole,  for  the  admission  is  of  an 
actual  and  continued  occupation  since  1789  of  the  whole 
island.    It  is  not  stated  whether  such  occupation  was  held 
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with  the  knowledge  or  in  any  manner  by  the  sanction  of  the 
Crown,  or  whether  it  was  held  adversely  under  a  claim  of 
right,  or  adversely  by  persons  who  acted  in  the  first  instance 
as  trespassers,  and  not  claiming  title. 

Under  the  statute  9  Geo.  III.,  ch.  16,  occupants  do  not 
from  the  mere  lapse  of  time  acquire  a  title,  as  they  might 
under  our  statute  4  Wm.  lY.,  ch.  1,  by  occupying  lands 
owned  by  individuals  for  more  than  twenty  years,  without 
payment  of  rent  or  written  acknowledgment  of  title.  The 
effect  of  the  statute  9  Geo.  III.  is  simply  that  the  Crown  is 
barred ;  and  that  will  only  be  the  case  where  the  possession 
appears  to  have  been  adverse,  and  by  a  party  claiming  title, 
and  not  entering  as  a  mere  trespasser. 

Can  it  be  said  that  this  is  shewn  to  have  been  the  fact  in 
regard  to  this  island  ?  The  statement  is  that  Alexander 
McKee,  the  first  occupant,  who  held  possession  in  1789, 
devised  the  island  to  his  son  Thomas  McKee,  whose  heir 
inherited  it,  or  claimed  to  do  so,  and  conveyed  it  by  deed  to 
William  McCormick  in  1823.  It  is  not  stated  whether  the 
devise  or  the  deed  professed  to  give  an  estate  in  fee,  but 
that  I  think  may  be  fairly  inferred ;  and  it  is  expressly  ad- 
mitted that  there  has  ^een  no  intermission  in  the  occupation 
of  the  premises. 

Supposing  that  the  British  statute  9  Geo.  III.,  ch.  16,  is 
in  force  here  by  reason  of  our  adoption  of  the  English  law, 
as  I  think  I  may  say  it  has  always  been  assumed  to  be, 
though  there  seems  to  have  arisen  no  case  in  which  a  court 
has  been  called  upon  to  apply  it,  some  proof,  I  think,  should 
be  given  in  any  such  case  that  the  possession  has  been  ad- 
verse to  the  Crown,  and  not  permissive,  and  has  not  been  a 
mere  continued  possession  taken  in  the  first  instance  by  a 
mere  intruder  not  asserting  title,  {a)  I  cannot  say  that  I  see 
in  the  case  stated  any  thing  that  would  warrant  us,  standing 
in  the  place  of  a  jury,  in  coming  to  that  conclusion. 

In  the  next  place,  I  think  that  to  enable  us  to  apply  the 
statute  9  Geo.  III.,  ch.  16,  the  case  should  be  one  in  which  the 
Crown  might  in  the  nature  of  things  have  had  it  in  its  power 


(a)  See  Doe  dem  William  IV.  v.  Roberts,  13  M.  &  W.  620. 
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to  set  up  in  its  favour  one  or  other  of  the  exceptions  con- 
tained in  the  statute  :  namely,  that  within  the  sixty  years 
His  Majesty  or  his  successors  had,  "  by  force  or  virtue  of  his 
right  or  title  to  the  land,  been  answered  the  rents,  issues, 
or  profits  of  the  land  ;"  or  that  the  land  "had  within  that 
time  been  duly  in  charge  to  His  Majesty,  or  some  of  his 
predecessors,  or  shall  have  stood  insiiper  of  record  within 
the  space  of  sixty  years."  It  is  only,  I  think,  in  regard  to 
lands  of  which  that  might  be  predicated  that  this  statute 
can  have  been  intended  to  apply. 

Now  if  in  1789,  or  any  time  more  than  sixty  years  ago, 
this  had  been  part  of  the  lands  of  the  Crown  from  which 
rents  and  profits  had  been  received  for  the  Crown,  or  might 
in  the  ordinary  course  of  things  have  been  received,  and  yet 
it  had  been  shewn  that  for  sixty  years  no  rents  and  profits 
had  been  in  fact  received,  nor  the  land  in  any  way  put  in 
charge  to  or  for  the  Crown,  the  meaning  of  which  is  explained 
in  some  of  the  provisions  of  the  act,  then  the  Crown  might 
fairly  have  been  deemed  to  have  abandoned  its  right  in 
favour  of  the  person  who  had  been  left  so  long  unmolested 
in  the  possession,  though  even  then  the  nature  and  origin  of 
that  possession  would  require,  I  think,  to  be  made  to  appear 
more  distinctly  than  it  does  in  the  case  before  us. 

But  for  all  that  appears  this  island  had  not  for  sixty  years 
been  part  of  the  organised  territory  of  the  province,  in 
which  the  title  of  the  original  Indian  inhabitants  had  been 
extinguished,  or  if  the  Indian  title  had  been  extinguished, 
the  land  may  never  have  been  surveyed  and  laid  out  by  the 
Crown  with  a  view  to  granting  it,  but  may  have  been  suffered 
to  lie  like  other  waste  lands  from  which  the  Crown  had  never 
derived  either  rents  or  profits,  and  which  can  never  be  sup- 
posed to  have  been  under  the  actual  supervision  and  charge 
of  its  officers.  As  to  all  waste  lands  so  situated,  I  apprehend 
the  entry  of  any  stranger,  and  his  continued  possession  for 
sixty  years,  would  not,  under  the  statute,  bar  the  Crown,  and 
certainly  not  unless  it  were  shewn  that  the  Crown  knew  of 
such  occupation  sixty  years  ago,  and  that  it  was  taken 
adversely  to  the  Crown,  and  with  the  intention  of  setting 
up  a  title  against  the  Crown.    That,  in  my  opinion,  would  be 
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the  case  in  regard  to  any  trespasser,  or  succession  of  trespas- 
sers, who  might  for  sixty  years  past  have  been  occupying  lands 
in  the  remote  parts  of  Upper  Canada,  north  of  our  lakes ;  and 
it  would  make,  no  difference  if  there  had  been  a  succession  of 
trespassers  who  had  pretended  to  convey  the  land  from  one  to 
another ;  and  if  so,  we  cannot  on  any  principle  draw  any  dis- 
tinction between  lands  so  situated  and  lands  similarly  circum- 
stanced lying  nearer  to  the  settled  portions  of  the  province. 

This  land,  it  is  stated  in  the  case,  has  never  been  assessed, 
from  which  it  is  reasonable  to  infer  that  it  is  not  land  which 
has  yet  been  made  liable  to  assessment.  For  anything  that 
appears,  this  island  may  have  been  regarded  and  treated  by 
the  crown  as  Indian  land,  in  which  the  right  of  the  natives 
had  not  been  extinguished,  though  it  is  by  law  a  part  of  the 
township  of  Mersea,  as  the  case  states ;  and  in  that  case,  or 
even  if  it  formed  part  of  the  waste  lands  of  the  Crown,  to 
which  no  tribe  of  Indians  could  pretend  any  claim,  but 
which  had  never  been  organised  by  the  Crown,  and  surveyed 
and  laid  out  with  a  view  to  its  being  occupied,  I  do  not 
think  the  Nullum  Tempus  Act  of  9  Geo.  III.  could  be  pro- 
perly held  to  apply  to  it.  We  could  draw  no  distinction 
founded  upon  proximity  to  settlement  or  comparative  re- 
moteness, but,  so  far  as  the  application  of  legal  principles  is 
concerned,  must  look  as  we  should  upon  any  other  waste 
land  of  the  Crown  which  had  never  by  any  particular  act 
been  reduced  into  actual  possession  of  the  Crown,  as  land 
from  which  rents  or  profits  might  be  derived.  To  hold 
otherwise  would  be  inconsistent,  I  think,  with  the  various 
statutes  which  have  from  time  to  time  been  passed  for  the 
protection  of  the  waste  lands  of  the  Crown,  and  of  what  are 
called  Indian  lands,  from  trespassers.  The  Indians  could 
not  have  adopted  any  legal  proceedings  for  dispossessing 
trespassers,  either  as  holding  in  a  corporate  capacity  or 
otherwise;  and  it  would  seem  unreasonable,  on  the  other 
hand,  that  the  time  should  be  considered  as  running  so  as 
to  bar  either  the  Crown  or  the  Indians,  while  the  Crown 
could  not  be  held  to  be  acquiescing  in  any  interruption  of 
rents  or  profits,  which  it  had  never  at  any  time  been  receiv- 
ing, or  in  a  position  to  receive. 
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1  do  not  doubt,  when  I  consider  the  position  of  this  island, 
on  the  southern  frontier  of  Canada,  that  it  must  have  been 
known  to  the  government  in  fact  that  McKee  and  McCormick 
and  his  family  had  held  the  long  possession  which  is  admitted. 
If  the  government  acquiesced  in  it  from  a  knowledge  that 
the  Indians  had  all  along  intended  the  land  to  be  theirs, 
and  for  that  or  any  other  reason  have  forborne  for  sixty 
years  to  assert  a  claim,  either  on  account  of  the  Indians  or 
for  the  Crown,  that  may  be  felt  perhaps  by  the  government 
to  give  a  strong  claim  to  the  present  occupants  to  be  con- 
firmed in  their  title,  or  at  least  to  be  left  unmolested  as  they 
have  hitherto  been  ;  but  that  is  a  consideration  to  be  disposed 
of  by  the  government,  and  it  is  evident,  I  think,  from  what 
is  before  us,  that  the  defendants  are  not  likely  to  be  unjustly 
or  harshly  dealt  with.  As  a  court  of  justice  we  must  be 
careful  not  to  distort  legal  principles  on  account  of  their 
operation  in  particular  cases,  for  what  we  hold  to  be  law  in 
the  present  case  we  should  be  bound  to  apply  in  others, 
unless  there  should  be  a  difference  in  the  facts  such  as 
would  warrant  a  different  decision. 

My  opinion  is  that  the  Crown,  upon  what  is  stated  in  this 
case,  is  entitled  to  a  verdict. 

Burns,  J. — The  question  to  be  decided  in  this  case,  is 
whether  the  9  Geo.  III.,  eh.  16,  is  to  be  applied  to  the 
unsurveyed  public  lands  of  this  province  or  not,  and  I  believe 
it  is  now  for  the  first  time  brought  up. 

The  act  14  Geo.  III.,  ch.  83,  passed  five  years  after  the 
Nullum  Tempus  Act,  making  more  effectual  provision  for  the 
government  of  the  province  of  Quebec,  expressly  provides  that 
in  all  matters  of  controversy,  relative  to  property  and  civil 
rights,  resort  shall  be  had  to  the  laws  of  Canada  as  the  rule 
for  the  decision  of  the  same ;  but  when  the  province  of  Quebec 
was  separated  into  Upper  and  Lower  Canada  the  legislature 
of  Upper  Canada,  on  the  15th  of  October,  1792,  enacted,  in 
consequence  of  that  provision  being  manifestly  and  avowedly 
for  the  accommodation  of  his  Majesty's  Canadian  subjects, 
that  in  future,  in  all  matters  of  controversy  relative  to  pro- 
perty and  civil  rights,  resort  should  be  had  to  the  laws  of  Eng- 
land, as  the  rule  for  the  decision  of  the  same. 
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It  appears  from  the  case  submitted  to  us  that  the  first 
occupation  of  the  island  in  question  by  those  under  whom 
the  defendant  claims,  took  place  in  1789,  three  years  before 
the  Upper  Canadian  Legislature  altered  the  rule  of  decision. 

Looking  at  the  two  statutes  of  Upper  Canada  with  respect 
to  the  public  lands,  2  Vic,  ch.  15,  and  12  Yic,  ch.  9,  and 
others  also,  I  do  not  think  the  legislature  contemplated  the 
act  of  9  Geo.  IIL,  ch.  16,  to  be  applicable  in  Upper  Canada 
to  lands  for  which  there  had  been  no  grant,  lease,  ticket, 
either  of  location  or  purchase,  or  letter  of  license  of  occupa- 
tion. In  the  provisions  in  these  acts  no  time  is  contemplated 
when  the  Crown  would  be  barred  from  taking  the  summary 
remedy  provided  in  the  two  specially  mentioned.  We  should 
not  however  be  pressed  with  that  consideration,  if  we  saw 
clearly  that  in  the  case  of  the  unsurveyed  and  ungranted 
lands  of  the  Crown,  the  Nullum  Tempus  Act  must  be  held 
to  apply,  for  we  should  take  it  the  legislature  was  only  mak- 
ing provision  for  cases  in  which  the  Crown  had  not  lost  title. 

I  have  no  doubt  we  must  consider  the  act  called  Nullum 
Tempus  Act,  as  part  and  parcel  of  the  law  of  this  province 
so  far  as  affecting  lands,  the  rents,  revenues,  issues  or  profits 
of  which  the  Crown  has  taken  or  received,  or  where  the 
lands  can  be  said  to  have  been  duly  in  charge  at  some  period, 
so  that  the  act  would  apply ;  but  with  regard  to  the  public 
waste  lands  vested  in  the  Crown,  I  take  it  they  must  be 
looked  upon  as  at  common  law  without  being  bound  by  that 
statute.  When  I  consider  the  36th  and  37th  sections  of  the 
Imperial  act,  31  Geo.  III.,  ch.  31,  with  respect  to  the  allot- 
ment of  lands  of  the  Crown,  for  the  support  and  maintenance 
of  a  protestant  clergy,  and  also  the  43d,  44th,  and  45th 
sections  of  the  same  act,  with  respect  to  the  mode  of  granting 
lands,  and  by  what  title  they  should  be  held,  I  cannot  do 
otherwise  than  conclude  that  the  Imperial  Legislature  sup- 
posed the  lands  of  the  Crown  at  that  day  in  Canada  were 
not  subject  to  be  considered  in  the  same  light  with  the  lands 
of  the  Crown  in  England.  Again,  when  the  Union  Act, 
3  &  4  Yic,  ch.  35,  was  passed,  we  find  that  all  the  territorial 
revenue  at  the  disposal  of  the  Crown  was  surrendered  to  the 
government  of  this  province  upon  certain  conditions.  The 
act  7  W.  IV.,  ch.  118,  to  provide  for  the  disposal  of  the 
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public  lands,  and  the  act  2  Yic,  ch.  14,  passed  before  the 
union,  and  the  acts  since  that  time,  the  4  &  5  Vic,  ch.  100, 
12  Vic,  ch.  31,  and  16  Vic,  ch.  159,  all  shew,  I  think,  the 
distinction  between  lands  which  may  be  supposed  to  be  lands 
of  the  Crown  proper,  and  public  lands  which  belong  to  the 
government  of  the  country,  by  which  I  mean  the  unsurveyed 
waste  lands  of  the  Crown,  and  which  do  not  come  within  the 
meaning  of  lands  duly  in  charge,  or  where  rents,  revenues, 
issues  or  profits  may  have  been  taken.  In  this  case  it  is 
admitted  this  island  has  never  been  assessed,  nor  been  re- 
turned as  assessable,  and  it  therefore  cannot  be  considered 
otherwise  than  as  lands  from  which  neither  rents,  issues, 
revenues  or  profits,  have  been  derived.  It  is  not  stated  in 
the  case  whether  it  ever  has  been  in  charge  of  the  Crown  or 
not,  but  if  it  ever  had  been  that  should  be  made  to  appear, 
and  so  long  as  that  is  not  proved  or  admitted  we  must  assumo 
that  it  never  has  been.  In  order  to  bar  the  Crown  from  the 
common  law  right  belonging  to  it,  the  case  should  be  brought 
within  the  statute. 

I  think  the  Crown  is  entitled  to  judgment  upon  this  special 
case. 

McLean,  J.,  concurred. 

Judgment  for  the  Crown. 


John  Riddell  and  John  McNab  v.  The  Bank  of 
Upper  Canada. 

Bills  of  exchange—Second  draft  drawn  to  take  up  first — Appropriation  of  pro-  * 
ceeds  to  another  purpose — Right  of  action — Money  paid — Money  had  and 
received. 

The  plaintiffs  drew  upon  J.  a  bill  for  £200,  payable  to  their  order,  which  he 
indorsed  to  the  Gore  Bank,  by  whom  it  was  sent  to  the  agent  of  defend- 
ants, the  Bank  of  Upper  Canada,  for  collection.  When  it  fell  due,  J, 
with  the  agent's  assent,  drew  upon  the  plaintiffs  to  meet  it,  but  the  pro- 
ceeds of  this  draft,  contrary  to  J.'s  directions,  were  placed  to  his  credit 
with  defendants  against  other  acceptances  of  his,  and  the  plaintiffs  paid 
both  drafts. 

Eeld,  that  they  might  recover  the  proceeds  of  the  second  bill  from  defend- 
ants as  money  had  and  received. 

Per  Burns,  J. — They  might  also  recover  as  for  money  paid.  Per  Robinson 
C.  J.,  not. 

Action  on  the  common  counts,  for  money  lent,  money 
paid  for  the  defendants  at  their  request,  and  money  had 
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and  received  bj  the  defendants  for  the  plaintiffs,  and  on 
account  stated. 

Plea. — Never  indebted. 

At  the  trial,  at  Simcoe,  before  Draper,  C.  J.,  it  appeared 
that  the  plaintiffs,  on  the  28th  of  May,  1857,  drew  a  bill  in 
their  own  favour,  or  order,  upon  George  Jardine,  of  South- 
ampton, for  £204  2s.,  payable  sixty  days  after  date,  at  the 
agency  of  the  Bank  of  Upper  Canada,  in  Southampton,  which 
bill  Jardine  accepted.    The  plaintiffs  indorsed  the  bill  to  the 
Gore  Bank,  and  the  Gore  Bank  indorsed  it  to  Alexander 
McNab,  who  was  agent  for  the  Bank  of  Upper  Canada  (the 
defendants)  at  Southampton,  and  sent  it  to  him  for  collec- 
tion.   When  the  bill  fell  due  Jardine  was  unable  to  meet  it, 
and  proposed  to  Alexander  McNab,  the  defendants'  agent, 
to  draw  on  the  plaintiffs,  the  drawers  of  the  bill.    The  de- 
fendants' agent  told  him  that  he  had  been  advised  by  the 
plaintiffs  that  they  had  authorised  Jardine  to  do  so,  and  he 
wrote  a  bill  on  the  5th  of  August,  1857,  which  Jardine 
signed  as  drawer  on  the  plaintiffs  by  the  name  of  Daniel 
McNab  &  Company,  at  ten  days'  sight,  payable  to  Jardine's 
order  at  the  office  of  the  Bank  of  Upper  Canada  at  Hamil- 
ton.   This  bill  was  drawn  for  .£200  only ;  the  difference, 
namely,  £4  2s.,  being  charged  by  the  defendants'  agent  to 
Jardine's  account ;  and  the  bill  was  indorsed  by  Jardine, 
the  drawer,  to  the  defendants'  agent  at  Southampton,  Alex- 
ander McNab,  who  indorsed  the  same  to  the  defendants' 
agent  at  Hamilton,  Mr.  Stow.    On  the  27th  of  August, 
1857,  the  plaintiffs  paid  this  ^£200  acceptance  of  theirs  by 
cheque  on  the  Gore  bank.    The  money  was  paid  to  the 
agent  of  the  defendants  at  Hamilton. 

On  the  2nd  of  October,  1857,  the  plaintiffs  paid  to  the 
Gore  Bank  X206  8s.,  being  the  amount  then  due  upon  the 
bill  for  £204  2s.,  drawn  on  the  28th  of  May,  1857,  which 
had  been  indorsed  by  the  plaintiffs  to  the  Gore  Bank. 

The  draft  of  the  28th  of  May,  1857,  for  £204  2s.,  was 
lying  in  the  office  of  the  defendants'  agent  at  Southampton, 
for  collection  for  the  Gore  Bank,  when  Jardine  re-drew  on 
the  plaintiffs  to  take  it  up. 

Jardine  swore  upon  the  trial  that  there  were  other  ac- 
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ceptances  of  his  drafts  drawn  on  him  by  the  plaintiffs,  fall- 
ing due  at  the  same  time  with  tlmt  of  the  28th  of  May, 
1857 :  that  the  proceeds  of  the  second  draft,  for  £200,  dated 
the  5th  of  August,  1857,  were  placed  to  the  credit  of  his 
account  with  the  defendants,  and  those  other  acceptances 
were  charged  to  his  account,  which  the  defendants'  agent, 
Alexander  McNab,  should,  by  an  understanding  between 
him  and  Jardine,  have  paid  for  his  son,  but  he  did  not  do 
so.  He  swore  also  that  he  never  agreed  that  the  proceeds 
of  the  £200  draft  should  be  applied  to  any  other  purpose 
than  to  take  up  the  bill  for  £204  2s.,  and  that  the  plaintiffs 
had  no  knowledge  that  the  money  for  the  £200  draft  had 
been  placed,  or  was  to  be  placed,  to  hiSj  Jardine's,  account. 

The  bill  for  £204  2s.  had  been  returned  to  the  Gore 
Bank  dishonoured,  before  the  5th  of  August,  when  Jardine 
drew  the  second  bill  to  take  it  up. 

Upon  this  evidence  the  learned  Chief  Justice  directed  a 
verdict  for  the  plaintiffs  for  £220  15s.,  with  leave  to  the 
defendants  to  move  for  a  nonsuit  on  the  pleadings  and  evi- 
dence, if  the  court  should  think  that  the  plaintiffs  were  not 
entitled  to  recover. 

G-alt,  Q.  C,  obtained  a  rule  nisi  for  a  nonsuit  on  the 
leave  reserved. 

Freeman,  Q.  C,  shewed  cause,  and  cited  Smith  v.  Jones, 
6  Jur.  C.  P.  283  ;  Moses  v.  Macferlan,  2  Burr.  1005  ;  Smith 
V.  Sleap,  12  M.  &  W.  585 ;  Buller  v.  Harrison,  Cowp.  565  ; 
Cox  V.  Prentice,  3  M.  &  S.  344 ;  Peto  v.  Blades,  5  Taunt. 
657;  Edwards  v.  Hodding,  lb.  815;  Brind  v.  Hampshire, 
1  M.  &  W.  365,  372 ;  Bivers  v.  Boe,  4  C.  P.  21. 

BoBiNSON,  C.  J. — I  think  the  law  in  this  case  is  very 
plain.  The  defendants,  it  appears,  were  agents  for  the 
Gore  Bank  at  Southampton,  and  they  transacted  their  busi- 
ness there,  as  well  as  the  business  of  themselves,  the  defend- 
ants, through  their  clerk  or  agent,  Alexander  McNab. 

Whatever  the  defendants'  agent,  McNab,  did  in  transacting 
the  business  of  this  agency,  must  be  treated  as  if  done  by  the 
defendants  themselves,  so  far  as  regards  civil  responsibility. 
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Instructions  given  to  him  in  regard  to  matters  within  the 
scope  of  his  employment  must  be  looked  upon  as  given  to 
the  defendants,  and  they  must  be  assumed  to  have  known 
what  he  knew  in  relation  to  those  matters  which  he  was 
sent  there  to  manage  for  them,  either  on  their  own  account, 
or  as  agents  for  others. 

Jardine,  on  the  5th  of  August,  gave  to  Alexander  McNab 
the  acceptance  of  the  plaintiffs  for  ,£200  to  be  discounted, 
upon  an  understanding  between  the  plaintiffs  and  Jardine 
and  McNab,  that  the  proceeds  were  to  be  applied  in  taking 
up  Jardine's  acceptance,  then  falling  due,  on  which  the 
plaintiffs  were  also  liable  as  drawers. 

If  the  defendants'  agent,  McNab,  had  paid  out  the  money 
upon  this  discount  into  Jardine's  hands,  and  had  received  it 
back  from  Jardine,  with  a  direction  to  apply  it  in  taking  up 
his  acceptance  on  the  bill  of  the  28th  of  May,  and  if  McNab 
had  appropriated  it  to  another  purpose  by  mistake,  no  doubt 
the  defendants  would  have  to  make  it  good.  They  are 
equally  liable  if  it  has  been  wrongfully  appropriated,  con- 
trary to  the  direction  which  the  agent  received.  In  either 
case  the  effect  of  the  agent,  McNab,  retaining  the  money  in 
hand,  with  a  direction  to  pass  it  to  the  credit  of  the  Gore 
Bank,  as  being  paid  in  for  them  by  Jardine  on  his  accept- 
ance, is  the  same  thing  in  effect  as  if  the  money  had  been 
paid  into  the  hands  of  Jardine,  and  received  back  from  him 
with  such  a  direction  as  I  have  mentioned.  The  evidence 
shews  that  McNab,  the  defendants'  agent,  did  designedly 
deviate  from  his  instructions  from  Jardine,  who  had  a  right 
to  direct  the  application  of  the  proceeds  of  the  bill  of  the 
5th  of  August,  and  instead  of  applying  the  money  in  taking 
up  the  bill  of  the  28th  of  May,  he  applied  it  towards  cover- 
ing some  other  bills  which  were  lying  in  his  hands,  as  agent 
for  the  Bank  of  Upper  Canada,  on  which  Jardine  was  liable 
as  acceptor,  and  which  a  son  of  McNab,  it  is  stated,  had 
undertaken  to  pay.  Whether  this  was  done  by  McNab  to 
serve  his  son,  or  to  save  the  defendants  so  far  from  loss  upon 
bills  which  he  had  discounted  as  their  agent,  the  effect 
would  be  the  same  ;  the  defendants  would  be  equally  bound 
to  make  good  the  money  to  the  right  party. 
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The  question  then  is,  who  is  entitled  to  get  the  money 
from  the  defendants,  and  in  what  shape  can  it  properly  be 
claimed. 

The  Gore  Bank  can  have  no  claim  to  the  £200  now,  be- 
ca.use  they  have  been  paid  the  bill  by  the  plaintiffs,  which 
that  money  was  to  have  been  applied  in  taking  up. 

The  plaintiffs  are  the  persons  really  entitled  to  it,  because 
they  have  been  left  to  meet  the  liability  which  that  money 
was  paid  into  the  defendants'  hands  to  relieve.     Then  in 
what  shape  can  the  plaintiffs  maintain  an  action?  The 
evidence  does  not  support  a  claim  under  the  count  for  money 
lent,  for  it  is  plain  that  the  plaintiffs  lent  no  money  to  the 
defendants,  nor  even  thought  of  doing  so.     Nor  can  the 
plaintiffs,  I  think,  recover  as  for  money  paid  by  them  for 
the  defendants  at  their  request,  for  it  is  clear  that  they  have 
not  paid  any  money  for  the  defendants,  and  at  their  request ; 
nor  can  it  be  truly  said  that  the  plaintiffs  have  been  com- 
pelled to  pay  money  in  order  to  meet  a  liability  which  it 
was  the  defendants'  duty  to  have  discharged,  for  it  is  not 
made  out  from  the  evidence  before  us  that  the  plaintiffs  were 
under  any  legal  compulsion  to  make  the  payment  which 
they  did  on  the  2nd  of  October,  I  mean  the  payment  to  the 
Gore  Bank  in  order  to  take  up  the  first  bill.    We  do  not 
know  whether  they  had  or  had  not  received  that  notice  of 
non-payment  by  Jardine  which  would  have  rendered  them 
legally  responsible  as  drawers ;  and  besides,  if  they  had 
been  sued  upon  that  bill,  I  do  not  see  why  they  could  not 
have  defended  themselves  by  proving  the  payment  of  the 
£200  by  Jardine  to  the  agents  of  the  Gore  Bank,  and  so 
referring  the  Gore  Bank  to  their  agents,  the  defendants,  for 
their  money.    But  under  the  count  for  money  had  and  re- 
ceived, the  plaintiffs,  I  think,  can  without  question  recover 
this  money  from  the  defendants,  for  by  the  events  which 
have  happened  the  money  which  ought  to  be  regarded  as 
still  lying  in  the  hands  of  the  defendants  can  now  be  pro- 
perly held,  I  think,  to  be  there  for  the  use  of  the  plaintiffs, 
though  not  paid  in  for  them  on  the  5th  of  August,  but  for 
the  Gore  Bank.    There  are  many  such  cases,  where  money 
paid  in  or  held  for  the  use  of  one  person  has  been  treated 
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as  money  held  for  the  use  of  another  party,  by  reason  of  the 
subsequent  events  or  arrangements  which  have  given  to  that 
other  party  a  right  ex  cequo  et  bono  to  receive  it.  In  this, 
indeed,  consists  the  great  usefulness  and  convenience  of  the 
action  for  money  had  and  received  as  a  sort  of  equitable 
remedy. 

In  my  opinion  the  rule  for  nonsuit  must  be  discharged. 

Burns,  J. — It  seems  to  me  the  two  cases  of  Jenkins  v. 
Tucker,  (1  H.  Bl.  90,)  and  Brown  v.  Hodgson,  (4  Taunt. 
189),  establish  principles  upon  which  the  count  for  money 
paid  in  this  case  can  upon  the  evidence  be  well  supported  in 
the  plaintiffs'  favour.  It  appears  that  defendants'  agent  at 
Southampton  held  the  acceptance  of  Jardine  for  £204  2s. 
on  account  of  the  Gore  Bank,  and  when  it  was  about  falling 
due  the  plaintiffs  authorized  Jardine  to  re-draw  on  them,  in 
order  to  retire  that  acceptance  if  Jardine  could  not  pay  it. 
It  became  the  defendants'  duty,  when  Jardine  did  re-draw, 
to  appropriate  the  proceeds  to  the  object  and  intent  specified 
by  the  plaintiffs.  The  proceeds  of  the  new  draft  was  in 
point  of  fact  so  much  money  in  the  defendants'  hands,  with 
instructions  to  appropriate  the  amount  to  retire  a  particular 
acceptance  upon  which  the  plaintiffs  were  liable  as  the 
drawers  thereof.  This  amount  both  plaintiffs  and  defend- 
ants were  bound  to  pay  the  Gore  Bank,  the  first  as  being 
liable  if  the  acceptor  Jardine  did  not  pay,  and  the  defendants 
as  having  received  the  funds  to  do  it  by  means  of  the  fresh 
draft  discounted  for  the  purpose.  The  defendants'  agent, 
however,  with  those  proceeds  paid  other  acceptances  of  Jar- 
dine, instead  of  the  one  to  which  the  instructions  applied, 
and  therein  the  defendants  did  not  perform  their  duty  to  the 
plaintiffs,  and  which  must  be  taken  against  them  when  they 
acted  upon  the  plaintiffs'  instructions  in  obtaining  their 
money.  The  plaintiffs  could  not  claim  that  they  had  paid 
money  to  the  defendants'  use  when  they  paid  their  own 
acceptance,  for  it  was  the  agreement  that  they  should  ac- 
cept and  pay  that  draft  for  Jardine.  When,  however,  the 
defendants  returned  the  other  draft,  which  it  was  their  duty 
to  have  paid,  to  the  Gore  Bank,  and  the  plaintiffs  were 
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obliged  to  pay  that  draft  also  by  reason  of  being  the  draw- 
ers, then  it  was  they  paid  money  for  the  defendants,  in 
consequence  of  the  defendants'  failure  to  perform  their 
implied  contract  and  duty.    The  plaintiffs  have  paid  both 
drafts,  not  both  however  to  the  defendants,  but  the  draft 
which  they  authorised  to  be  discounted  for  the  purpose 
of  retiring  the  other,  the  proceeds  of  which  went  to  pay 
debts  of  Jardine  which  the  plaintiffs  never  undertook  to  pay. 
The  defendants  paid  those  debts  of  their  own  wrong.  The 
only  question  that  is  arguable  is  the  one  stated  by  Mr. 
Gait,  whether  the  plaintiffs  can  recover  as  upon  money  paid 
or  money  had  and  received,  or  must  be  compelled  to  resort 
to  a  special  action  on  the  case  on  the  agreement  for  breach 
of  it.     The  case  of  Driver  v.  Burton  (17  Q.  B.  989),  is,  I 
think,  an  authority  against  his  position.    The  case  of  Holt 
V.  Ely  (1  E.  &  B.  795)  is  a  strong  authority  to  shew  that 
the  plaintiffs,  or  before  the  payment  by  them  to  the  Gore 
Bank  of  the  returned  bill  the  Gore  Bank,  might  at  once, 
upon  the  misappropriation  of  the  proceeds  of  the  last  dis- 
counted bills,  have  sued  the  defendants  for  money  had  and 
received.    When  the  second  bill  was  discounted  the  proceeds 
of  that  bill  was  just  as  so  much  money  in  the  defendants' 
hands,  and  not  money  of  Jardine's,  to  be  appropriated  as  he 
pleased  to  satisfy  his  debts.    Had  he  drawn  the  draft  with- 
out any  authority  from  the  plaintiffs,  or  any  instructions 
from  the  plaintiffs  to  the  defendants  how  the  proceeds  were 
to  be  appropriated,  the  case  would  be  quite  different ;  but 
the  defendants  possessed  themselves  of  funds  by  and  through 
the  plaintiffs'  instructions,  and  the  mode  of  application  was 
specifically  pointed  out.    That  money  was,  I  think,  so  much 
had  and  received  to  the  plaintiffs'  use. 

I  think,  taking  the  case  either  way,  for  money  paid  to 
the  defendants'  use,  or  money  had  and  received  to  the  plain- 
tiffs' use,  the  action  can  be  sustained. 
McLean,  J.,  concurred. 

Rule  discharged. 
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Gerrie  v.  McDonnell  and  Gordon. 

Bond  of  submission  by  two — Award  against  one — Liability  of  the  other — 
Mistake — Equitable  defence. 

Declaration,  on  a  joint  bond  by  defendants,  M.  &  Gr.  conditioned  to  perform 
an  award  of  and  concerning  all  matters  in  difference  between  the  plaintiff 
and  the  defendants,  averring  an  award  that  M.,  one  of  the  defendants,  was 
indebted  to  the  plaintiff  in  a  sum  named,  and  directing  him  to  pay  it  by 
a  certain  day. 

Pleas,  by  the  other  defendant,  Gr. — 1.  That  before  the  execution  of  the  bond 
an  action  had  been  commenced  by  the  plaintiff  against  the  defendants,  on 
a  contract,  which  Gr.  denied  being  a  party  to  :  that  to  settle  said  action 
the  bond  was  entered  into,  which  recited  the  suit,  and  the  matters  refer- 
red were  the  said  action  and  all  matters  in  difference  between  the  plaintiff 
and  defendants  jointly,  not  between  the  plaintiff  and  either  of  them  singly: 
that  the  only  matters  brought  before  the  arbitrators,  or  upon  which  they 
awarded,  were  the  said  action  and  the  matters  in  question  therein,  and 
that  the  award  was  as  follows — (Setting  it  out  in  substance  as  stated  in 
the  declaration) 

2.  On  equitable  grounds,  in  substance,  that  the  only  matter  in  dispute  in  the 
action,  besides  the  amount  due  by  M.,  was  whether  G.  was  liable  with 
him,  and  it  was  distinctly  agreed  that  in  case  the  arbitrators  should  award 
that  the  plaintiff  had  no  cause  of  action  against  G.,  such  award  should 
release  him  from  all  liability  on  the  bond  :  that  instructions  were  given 
to  prepare  an  instrument  to  carry  out  said  agreement,  but  by  mutual 
mistake  it  was  not  so  worded,  and  was  executed  without  the  error  being 
discovered ;  and  that  upon  the  reference  the  plaintiff  abandoned  all  claim 
upon  G.,  and  the  arbitrators  thereupon  awarded  as  they  did. 

Heldy  on  demurrer,  first  plea  bad,  second  plea  good — Robinson,  C.  J.,  dis- 
senting as  to  the  first  plea,  and  holding  it  good,  for  that  the  bond,  under 
the  circumstances,  might  be  taken  distributively,  and  each  be  held  bound 
to  do  what  should  be  awarded  against  himself. 

Declaration,  on  a  bond  executed  by  defendants  jointly, 
conditioned  to  perform  the  award  of  David  M.  Thompson, 
Malcolm  C.  Cameron,  and  David  H.  Ritchie,  or  any  two 
of  them,  arbitrators  chosen  as  well  by  the  plaintiff  as 
the  defendants,  to  arbitrate,  &c.,  of  and  concerning  all 
matters  in  difference  between  the  plaintiff  and  the  defend- 
ants. And  the  plaintiff  avers  that  the  said  arbitrators,  on 
the  28th  of  April,  1858,  duly  made  their  award  in  writing, 
under  their  hands  and  seals,  of  and  concerning  the  said 
matters  in  difference  between  the  plaintiff  and  the  defend- 
ants, and  did  thereby  award  that  the  said  defendant  Archi- 
bald McDonnell  was  justly  and  truly  indebted  to  the  plaintiff 
in  the  sum  of  £337  10s.,  and  that  the  said  Archibald  Mc- 
Donnell should  pay  the  said  sum  to  the  said  plaintiff  on  or 
before  the  1st  of  August  then  next ;  and  they  assessed  the 
costs  of  said  submission  at  £15,  and  awarded  that  in  the 
event  of  the  plaintiff  paying  said  costs  in  the  first  place,  the 
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same  should  be  repaid  to  him  by  defendant  McDonnell ;  and 
the  plaintiff  said  that  he  did  pay  to  the  said  arbitrators  the 
said  sum  of  .£15,  yet  the  defendants  did  not,  nor  did  either 
of  them,  on  the  first  day  of  August  aforesaid,  nor  at  any 
other  time  since  or  before,  pay  to  the  said  plaintiff  the  said 
sum  of  <£337  10s.,  or  any  part  thereof,  nor  the  said  sum  of 
£15,  or  any  part  thereof,  nor  did  the  defendants  perform 
the  said  award. 

Plea,  by  defendant  Grordon. — That  before  the  making 
of  the  said  bond  an  action  had  been  commenced  by  the 
said  plaintiff  against  the  said  defendants,  in  the  court  of 
Common  Pleas,  at  Toronto,  wherein  the  said  plaintiff  sought 
to  recover  against  the  now  defendants  jointly  for  the  breach 
of  an  alleged  joint  contract  of  the  now  defendants:  that  the 
defendant  Gordon  denied  in  that  action  his  being  a 
party  to  the  alleged  contract,  or  his  being  liable  therein  in 
any  way ;  and  for  the  purpose  of  settling  the  said  action,  it 
was  agreed  between  the  plaintiff  and  defendants  to  be  de- 
cided by  the  award  of  the  said  arbitrators  in  the  declaration 
mentioned  :  that  the  bond  in  the  declaration  mentioned  was 
executed  in  pursuance  of  said  agreement,  and  recited  the 
pending  of  the  said  action,  and  is  executed  by  the  defend- 
ants jointly ;  and  the  matters  mentioned  in  and  referred  by 
the  said  bond,  and  the  condition  thereunder  written,  to  the 
said  arbitrators  for  their  decision  and  award,  were  the  said 
action  and  all  matters  in  difference  between  the  plaintiff  and 
the  defendants  jointly,  and  not  any  matters  in  difference 
between  the  plaintiff  and  either  of  the  defendants  singly : 
that  the  only  matters  brought  before  the  said  arbitrators,  or 
upon  which  they  made  the  said  alleged  award  in  the  decla- 
ration mentioned,  were  the  said  action  and  the  matters  in 
question  therein ;  and  that  the  said  alleged  award  in  the 
declaration  mentioned  is  in  the  words  following,  that  is  to 
say : — setting  out  the  award  in  full,  of  which  the  following 
are  the  material  parts  : 

It  recited  that  an  action  was  pending  in  the  court  of 
Common  Pleas,  at  Toronto,  wherein  Robert  Grerrie  was 
plaintiff,  and  Archibald  McDonnell  and  Donald  Gordon 
defendants ;  and  that  for  pacifying  and  settling  the  said 
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action,  and  all  matters  in  difference  between  the  said  parties, 
the  said  Gerrie,  McDonnell,  and  Gordon  had  bound  them- 
selves each  to  the  other  in  the  penal  sum  of  £2000,  con- 
ditioned to  abide  by  the  award  of  said  arbitrators,  or  any 
two  of  them  ;  and  the  arbitrators,  stating  that  they  had 
taken  upon  themselves  the  charge  and  burthen  of  the  said 
award  and  submission,  and  had  deliberately  heard  the  alle- 
gations and  proofs  of  the  said  parties  of  and  concerning  the 
premises,  and  of  and  concerning  all  matters  in  difference  be- 
tween the  said  parties,  did  award  that  the  said  Robert  Gerrie 
had  no  cause  of  action  against  the  said  Donald  Gordon,  and, 
further,  that  the  said  Robert  Gerrie  had  good  cause  of  action 
against  the  said  Archibald  McDonnell,  and  that  the  said 
Archibald  McDonnell  was  justly  and  truly  indebted  to  the 
said  Robert  Gerrie  in  the  sum  of  £337  10s.,  which  they 
ordered  to  be  paid,  as  alleged  in  the  declaration.  The 
award  was  under  the  hands  and  seals  of  the  three  arbitra- 
tors. 

For  a  second  plea,  on  equitable  grounds,  the  defendant 
Gordon  said,  that  before  and  at  the  time  of  the  exe- 
cution of  the  bond  in  the  said  declaration  pleaded,  an  action 
by  the  now  plaintiff  against  the  now  defendants  was  pending 
in  one  of  the  superior  courts  of  common  law  at  Toronto,  in 
which  action,  besides  the  amount  due  to  the  plaintiff  by  the 
defendant  Archibald  McDonnell,  the  only  other  question  in 
dispute,  and  the  only  other  matter  in  any  way  whatsoever  in 
difference  between  the  plaintiff  and  defendants,  was  the  ques- 
tion whether  or  not  the  plaintiff  had  any  cause  of  action 
against  the  defendant  Donald  Gordon  jointly  with  the  said 
defendant  Archibald  McDonnell,  it  being  certain  that  the 
defendant  Archibald  McDonnell  was  liable  to  the  plaintiff  in 
some  amount  in  the  said  action  :  that  thereupon  it  was  dis- 
tinctly understood  and  agreed,  by  and  between  the  plaintiff 
and  defendants,  that  the  said  action,  and  all  matters  in  differ- 
ence between  the  plaintiff  and  defendants,  should  be  referred 
to  the  arbitration  of  the  person  in  the  said  bond  in  that 
behalf  named;  and  that,  in  case  the  said  intended  arbi- 
trators should  award  to  the  effect  that  the  plaintiff  had 
no  cause  of  action  against  the  defendant  Donald  Gordon, 
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then,  in  that  case,  such  award  should  release  him,  the 
said  Donald  Gordon,  from  all  liability  to  the  plaintiff  in 
respect  of  all  matters  embraced  in  the  said  bond:  that 
accordingly  instructions  were  given  by  the  plaintiff  and  de- 
fendants to  their  mutual  attorneys  to  prepare  an  instrument 
in  writing  to  carry  out  the  said  agreement  hereinbefore  set 
forth,  but  by  the  mutual  error  or  mistake  of  the  plaintiff  and 
defendants,  or  their  said  mutual  attorneys,  the  instrument 
so  intended  to  carry  out  the  said  agreement  was  inadver- 
tently so  worded  as  to  bear  the  construction  and  effect  in  the 
said  declaration  ascribed  to  it ;  and  the  said  bond,  contain- 
ing the  said  error  or  mistake,  was  thereupon,  and  without 
discovery  by  the  plaintiff  or  defendants  of  the  said  error  or 
mistake  therein  contained,  and  without  in  any  way  knowing  the 
same  or  adverting  thereto,  signed  and  sealed  by  the  plaintiff 
and  defendants,  under  the  misapprehension  that  the  same 
was  properly  framed  as  intended  for  the  purpose  of  carrying 
into  effect  the  said  agreement  hereinbefore  set  forth  :  that 
upon  the  reference  before  the  said  arbitrators  the  plaintiff, 
then  acting  upon  the  said  agreement  truly  entered  into  be- 
tween the  plaintiff  and  defendants  as  aforesaid,  and  by  the 
plaintiff  and  defendants  then  mutually  believed  to  be  truly 
embraced  in  the  said  bond,  did  abandon  the  attempt  of 
shewing  or  making  out  that  the  defendant  Donald  Gordon 
was  liable  to  the  plaintiff  in  the  said  action  in  any  way  what- 
soever ;  and  the  said  arbitrators  thereupon  made  their  award 
in  the  said  declaration  referred  to,  and  thereby,  among  other 
things,  and  in  pursuance  of  the  said  agreement,  truly  awarded 
that  the  plaintiff  had  no  cause  of  action  against  the  defend- 
ant Gordon. 

Demurrer  J  to  both  pleas  :  assigning  for  grounds,  as  to  the 
first  plea,  that  the  said  plea  is  no  answer  to  the  plaintiff's 
cause  of  action :  that  the  defendants  are  by  said  plea  at- 
tempting to  go  behind  the  award,  and  setting  up  matter 
which  might  be  ground  of  an  application  to  the  court  to  set 
aside  the  said  award,  but  cannot  be  pleaded  in  answer  to  an 
action  on  the  bond  for  non-performance  of  the  award.  That 
it  does  not  appear  from  the  said  first  plea  that  the  said  de- 
fendants did  not  consent  to  the  said  arbitrators  making  their 
award  against  one  of  the  defendants  alone. 
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That  the  second  plea  does  not  disclose  any  equity  to  bar 
the  plaintilF's  right  to  recover ;  that  the  said  plea  attempts 
to  alter  and  vary  the  terms  and  legal  effect  of  an  obligation 
under  seal  by  setting  up  an  alleged  parol  agreement  made 
prior  to  the  sealing  and  delivery  of  the  said  bond ;  and  it  is 
not  avowed  or  alleged  in  said  second  plea  that  the  said  de- 
fendant Gordon  was  not  to  be  bound  as  a  surety  for  the 
performance  of  said  award  by  the  defendant  McDonnell : 
that  assuming  the  matters  in  said  plea  alleged  to  be  true, 
they  form  no  answer  to  the  plaintiff 's  cause  of  action  against 
the  defendants. 

McMiehaely  for  the  demurrer,  cited  Winter  v.  White, 
1  B.  &  B.  350 ;  Adcock  v.  Wood,  6  Ex.  814 ;  Wood  v.  Ad- 
cock,  7  Ex.  468 ;  Russell  on  Arbitration,  53. 

Richards,  Q.  C,  contra,  cited  Athelston  v.  Moon  et  al., 
Com.  R-ep.  547 ;  Eussell  on  Arbitration,  125,  note. 

Robinson,  C.  J. — As  regards  the  first  plea.  The  two  de- 
fendants, McDonnell  and  Grordon,  bound  themselves  to  keep 
the  award  of  the  arbitrators  "  upon  all  matters  in  difference 
between  the  plaintiff  and  defendants.''  An  action  had  been 
commenced,  as  the  plea  informs  us,  by  the  plaintiff  against 
both  defendants  as  upon  a  joint  contract,  and  the  defendant 
Gordon  denied  any  such  contract  on  his  part.  The  arbitra- 
tion bond  recites  that  action.  It  is  executed  by  the  two  de- 
fendants jointly  (as  appears),  and  the  submission  contained 
in  it  is  of  the  action  so  pending,  and  of  all  matters  in  differ- 
ence between  the  plaintiff  and  the  defendants,  (and  not  of  any 
matter  between  the  plaintiff  and  either  of  the  defendants 
singly.)  The  first  plea  states  that  the  action  was  the  only 
matter  brought  before  the  arbitrators.  The  award  recites  a 
submission  of  the  said  action,  and  all  matters  in  difference 
between, the  said  parties  (that  is,  Gerrie,  on  the  one  side,  and 
McDonnell  and  Gordon  on  the  other) ;  and  the  arbitrators 
award  of  and  concerning  all  matters  in  difference  between 
the  said  parties,''  that  Cferriehad  no  cause  of  action  against 
Grordon,  but  that  he  had  a  good  cause  of  action  against 
McDonnell,  and  that  McDonnell  is  indebted  to  the  plaintiff 
in  £337  15s.,  and  that  he,  McDonnell,  shall  pay  that  sum 
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to  the  plaintiff  on  the  1st  of  August  then  next ;  and  they  . 
award  costs  of  reference  against  McDonnell.  Nothing  is 
awarded  to  be  done  by  Gordon.  He  is  bound  with  McDonnell 
to  keep  the  award  of  the  arbitrators  in  all  matters  in  differ- 
ence between  the  plaintiff  on  thel^ne  side,  and  Gordon  and 
McDonnell  on  the  other.  They  award  nothing  against  Gor- 
don, but  award  a  sum  against  McDonnell.  The  question 
then  is  this.  Is  Gordon  bound  that  McDonnell  shall  pay 
what  has  been  awarded  against  himself  alone  ?  That  could 
never  have  been  meant,  as  we  must  be  convinced  if  we  look 
at  the  surrounding  circumstances  as  they  stood  when  the 
bond  was  made ;  and  that  we  are  at  liberty  to  take  them  into 
consideration  in  construing  an  agreement  or  instrument  is  a 
clear  principle  of  law.  The  effect  of  what  the  plaintiff  con- 
tends for  would  be  to  make  each  of  the  defendants  surety  for 
the  other,  and  it  is  on  that  ground  that  the  claim  upon  Gor- 
don is  expressly  rested.  Neither  of  them  bound  himself  in 
terms  that  the  other  would  keep  the  award,  but  the  question 
is,  what  is  the  effect  of  the  submission  ?  The  subject  has 
been  treated  of  in  Russell  on  Awards,  124.  I  have  looked 
into  the  cases,  and  I  think  they  shew  that  the  submission 
may  be  taken  distributively ;  and  if  so,  it  can  make  no  differ- 
ence whether  the  submission  is  by  bond  or  parol  agreement, 
in  the  same  form  of  words.  Here  the  action  pending,  and 
all  other  differences  between  the  plaintiff  and  McDonnell 
and  Gordon,  were  submitted.  It  seems  settled,  though  the 
decisions  are  not  all  consistent,  that  on  such  a  submission  the 
arbitrators  may  award  a  sum  to  a  plaintiff  as  against  one  of 
the  defendants :  in  other  words,  may  take  the  submission 
distributively.  If  this  be  so,  and  if  the  defendant  cannot 
successfully  object  that  the  condition  is  only  that  he  and 
McDonnell  shall  perform  the  award,  then  surely  the  obliga- 
tory part  of  the  bond  should  be  in  like  manner  construed 
distributively,  so  that  each  shall  be  understood  only  to  bind 
himself  to  do  whatever  shall  be  awarded  against  himself ;  or 
rather,  that  Gordon,  in  this  case,  should  be  held  only  bound 
to  perform  any  award  against  both,  or  against  himself  alone, 
but  not  bound  that  McDonnell  shall  perform  an  award  made 
against  him,  McDonnell,  solely. 

20  VOL.  xviir. 
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As  to  the  second  plea,  I  think  it  is  a  good  equitable  de- 
fence, for  on  proof  of  such  facts  as  are  set  forth  a  court  of 
equity  would  restrain  an  action  upon  the  bond  framed  inad- 
vertently, contrary  to  the  real  intention  of  the  parties. 

And  in  reference  to  the  first  plea,  rather  than  to  this,  I 
will  repeat  that  it  might  be  made  a  question  whether  Mc- 
Donnell and  Gordon  both  bound  themselves  to  submit  to  an 
award  against  one  of  them  only.  If  they  did  not,  then  the 
plaintiff's  action  must  fail  on  that  ground.  If  they  did,  then, 
as  I  have  stated,  the  bond  should  be  taken  to  be  in  like  man- 
ner distributive  as  regards  the  remedy.  If  we  could  refer 
the  sum  awarded  to  the  action  pending  alone,  then  we  cannot 
suppose  it  can  have  been  intended  to  bring  a  liability  upon 
one  alone  ;  but  if  to  other  causes  of  action,  then  the  award 
and  submission  may  reasonably  be  applied  distributively : 
that  is,  that  the  plaintiff  should  have  his  remedy  against 
either  of  the  two,  to  compel  him  to  pay  what  has  been 
found  due  by  himself. 

I  refer  to  Athelston  v.  Moon,  Com.  Rep.  547 ;  Hayes 
V.  Hayes,  Cro.  Car.  433 ;  Garland  v.  Noble,  1  Moore  187 ; 
Libtrat  v.  Field,  1  Keble  885 ;  Winter  v.  White,  1  B.  &  B. 
350  ;  Adcock  v.  Wood,  6  Ex.  814 ;  Wood  v.  Adcock,  7  Ex. 
468  ;  Com.  Dig.  "  Arbitrament"  D.  4 ;  Butler  v.  Wigge,  1 
Saund.  65,  and  notes  ;  Rees  v.  Waters,  16  M.  &  W.  263. 

My  judgment  is  in  favour  of  the  defendant  Gordon  on 
both  pleas. 

McLean,  J. — In  this  case  the  defendants  were  sued  jointly 
by  the  plaintiff,  and  all  matters  in  difference  were  referred 
to  arbitration.  The  award  is  against  one  only  of  the  defen- 
dants, and  yet  this  action  is  against  both  on  the  submission 
bonds  to  compel  both  to  perform  the  award.  The  second 
equitable  plea,  the  truth  of  which  is  admitted  by  the  demurrer, 
alleges  that  the  defendant  Gordon  was  sued  with  the  other 
defendant  McDonnell  only  because  the  plaintiff  considered 
that  they  were  jointly  liable,  but  that  the  attempt  to  establish 
a  joint  liability  was  abandoned,  and  therefore  the  arbitrators 
awarded  that  the  plaintiff  had  no  cause  of  action  against  him. 
If  he  could  still  be  held  liable  upon  the  bond  for  the  amount 
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awarded  against  McDonnell,  then  the  finding  of  the  arbitra- 
tors in  his  favour  will  prove  no  relief  to  him.  Nothing  could 
be  more  unjust  than  that  he  should  be  compelled  to  pay  a 
debt  to  which  the  arbitrators  by  their  award  intended  to  de- 
clare that  he  was  not  liable. 

It  cannot  be  that  in  law  or  in  equity  no  relief  can  be 
obtained  in  so  unjust  a  case,  and  though  a  court  of  law  might 
not  feel  at  liberty  to  construe  the  bond  otherwise  than  as  a 
joint  obligation  by  which  each  is  equally  bound  for  the  per- 
formance of  the  award,  the  equitable  plea  shews  that  it  was 
not  intended  by  any  of  the  parties  to  be  a  joint  obligation, 
and  that  its  being  so  is  entirely  a  mistake.  On  the  facts 
disclosed  in  that  plea,  a  court  of  equity  would  undoubtedly 
be  entitled  to  correct  such  mistake,  and  thus  to  afford  relief. 
Under  that  plea,  without  going  into  equity,  the  defendant  is 
entitled  to  relief  against  a  proceeding  which  is  manifestly 
unjust. 

The  first  plea,  as  it  appears  to  me,  does  not  shew  a  legal 
defence  in  this  action,  inasmuch  as  the  bond  sued  on  remains 
still  in  force,  and  the  plaintiff  is  in  law  entitled  to  an  action 
to  enforce  the  performance  of  the  condition,  which  is  that 
the  obligors  shall  well  and  truly  stand  by,  obey,  observe, 
perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  final 
end  and  determination  of  the  arbitrators,  or  any  two  of  them, 
of  and  concerning  all  matters  in  difi'erence  between  the  said 
parties.  The  award  is  that  McDonnell  shall  pay  a  certain 
sum  of  money  to  the  plaintiff :  that  is  what  the  condition  of  the 
bond  compels  both  of  the  defendants  to  stand  to  and  perform ; 
the  undertaking  to  do  that  is  as  much  on  defendant  Gordon 
as  on  McDonnell,  and  this  court  having  no  authority  to 
convert  a  joint  into  a  several  bond,  or  to  construe  it  distri- 
butively,  I  cannot  see  that  the  first  plea  can  be  sustained. 
As  to  that  plea,  I  think  judgment  must  be  for  the  plaintiff, 
and  on  the  second  for  the  defendant. 

Burns,  J.— The  proper  course  for  the  parties  to  have 
pursued  in  a  reference  where,  as  in  this  case,  one  of  the 
defendants  contended  he  was  not  liable,  was  to  have  followed 
the  case  of  Hayes  v.  Hayes  (Cro.  Car.  433).    The  defend- 
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ants  should  have  given  their  several  bonds  to  the  plaintiff,  and 
he  might  have  given  his  to  the  two  defendants,  and  the  three 
bonds  would  have  constituted  one  agreement  of  reference. 

I  do  not  think  the  first  plea  is  any  answer  to  the  declara- 
tion. The  declaration  is  upon  a  joint  bond.  If  it  had  been 
a  joint  and  several  bond,  then  perhaps  the  award  having 
created  a  severance  of  the  interests  of  the  parties,  it  might 
have  been  set  up  as  an  answer  for  the  one  in  whose  favour 
the  award  was,  even  though  he  were  sued  jointly  with  the 
other.  In  this  case  the  plaintiff  must,  I  rather  think,  sue 
both  on  the  bond.  No  doubt,  according  to  the  authorities, 
he  could  have  maintained  his  action  on  the  award  against 
the  one  defendant  who  has  been  directed  to  pay  the  amount, 
but  I  do  not  think,  because  he  can  do  that,  it  follows  that  he 
cannot  sue  on  the  bond.  No  doubt  the  case  cited  by  Mr. 
Richards,  of  Athelston  v.  Moon  (Com.  Rep.  546)  is  much  in 
point  in  the  defendant's  favour,  but  that  case  was  before  the 
court  upon  a  motion  for  an  attachment,  and  not  a  point  of 
pleading,  or  whether  the  circumstances  set  forth  would  be 
good  legal  ground  of  discharge  from  the  obligation.  In  other 
cases  a  different  conclusion  was  arrived  at,  so  that  I  doubt 
whether  it  would  be  correct  to  follow  Athelston  v.  Moon.  I 
refer  to  Bean  v.  Newbury,  (1  Lev.  139) ;  Garland  v.  Noble, 
(1  Moore  187),  Rees  v.  Waters,  (16  M.  &  W.  263).  In  this 
case  the  question  only  involves  the  matter  of  some  few  shil- 
lings of  costs,  for  there  is  another  plea  by  way  of  answer  to 
the  action. 

The  equitable  plea,  I  think,  is  a  complete  bar  against  the 
plaintiff  maintaining  his  action  against  the  defendant  Gordon. 
The  objection  taken  against  it  is  that  it  sets  up  a  parol  agree- 
ment to  vary  the  terms  and  legal  effect  of  the  bond.  So  it 
does  in  one  sense,  but  it  sets  up  that  agreement  as  being  the 
one  the  parties  intended  to  reduce  to  writing,  and  by  mutual 
mistake  did  not  do  it.  They  thought  they  had  the  writing 
according  to  their  intentions,  but  now,  when  a  suit  is  brought 
upon  it,  then  it  is  found  it  is  not  so.  The  effect  of  the  plea 
is  to  ask  relief  against  the  error  committed,  not  to  vary  the 
bond  in  truth.  This  is  one  of  the  commonest  cases  a  court 
of  equity  has  to  deal  with  in  granting  relief.    In  the  case  of 
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Ball  V.  Storie  (1  Sim.  &  Stu.  210,  219)  Sir  John  Leacli  says, 
"  There  is  no  such  principle  in  equity  as  that  a  party 
should  not  be  relieved  against  his  own  mistake,  for  common 
mistake  is  the  ordinary  head  of  jurisdiction,  and  every  party 
who  comes  to  be  relieved  against  an  agreement  which 
he  has  signed,  by  whomsoever  drawn,  comes  to  be  re- 
lieved against  his  own  mistake."  If  this  plea  set  up 
merely  that  fact,  there  perhaps  might  be  a  very  great 
doubt  whether  this  court  could  entertain  it  as  an  answer,  for 
that  fact  would  first  of  all  have  to  be  ascertained  to  be  true 
before  the  court  could  proceed  further.  This  plea,  however, 
shews  the  award  to  have  been  made,  and,  further,also  shews  that 
the  arbitrators  have  awarded  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant  Gordon.  The  plaintiff  has 
adopted  the  award  by  stating  it  in  his  declaration,  and 
alleging  the  non-performance  of  it,  and  then  shews  that  it 
was  the  defendant  McDonnell  who  was  directed  to  pay  the 
amount  awarded.  The  fact  of  the  award  being  as  it  is  stated 
to  be  in  this  plea,  affords  intrinsic  evidence  that  the  agree- 
ment of  the  parties  was  as  the  defendant  Gordon  states  it  to 
be.  Taking  the  facts  then  to  be  as  pleaded  in  this  equitable 
plea,  I  cannot  entertain  a  doubt  that  a  court  of  equity  would 
afford  the  defendant  effectual  and  permanent  relief,  and  if 
so,  then  there  is  no  reason  why  this  court  should  send  the 
defendant  there  to  obtain  it.  It  is  just  such  a  case  as  we 
may  suppose  the  legislature  contemplated  in  conferring 
equitable  powers  upon  this  court. 

Judgment  for  plaintiff  on  demurrer  to 
first  plea,  Mohmson,  C.  J.,  dissent- 
ing ;  and  for  defendant  Gordon  on 
demurrer  to  the  second  plea. 


Delisle  v.  Dewitt. 

Purchase  of  land  hy  the  plaintiff  in  execution — Ejectment  by  him — Evidence. 

Where  the  plaintilf  in  an  action  buys  in  defendant's  land  under  the  execu- 
tion, and  brings  ejectment  upon  the  sheriff's  deed,  it  is  not  necessary 
for  him  to  shew,  in  proving  his  case  at  first,  that  a  j^.  fa.  issued  within  a 
year  after  the  judgment,  or  that  an  execution  against  goods  was 
taken  out. 

Ejectment  for  fifty  acres,  the  rear  half  of  the  west  half 
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of  lot  number  11,  in  the  second  concession  of  the  township  of 
Bathurst,  in  the  county  of  Lanark. 

The  plaintiff  claimed  under  a  deed  from  the  sheriff,  on  a 
sale  made  by  him  on  an  execution  against  Zephania  Dewitt. 
The  defendant  claimed  under  Zephania  Dewitt. 

At  the  trial  at  Perth,  before  McLean,  J.,  the  evidence 
was  as  follows  : — 1.  Exemplification  of  patent  put  in  to  Ja- 
cob Terents,  dated  the  30th  of  October,  1820,  for  100 
acres,  the  west  half  of  lot  number  11,  in  the  second  conces- 
sion of  Bathurst. 

2.  Exemplification  of  judgment  in  this  court,  of  Trinity 
Term,  5  Geo.  lY.,  at  the  suit  of  the  plaintiff  against  Zepha- 
nia Dewitt,  for  £33  13s.  lOd. 

3.  Exemplification  of  an  order  for  alias  fi.  fa,,  against 
lands,  at  suit  of  Benjamin  Delisle  against  Zephania  Dewitt. 
The  ji.  fa.  was  not  produced,  but  a  copy  certified  by  John  H. 
Powell,  sheriff  of  the  District  of  Bathurst,  was  attached  to 
the  deed  to  the  plaintiff. 

4.  The  execution  of  a  deed  from  John  A.  H.  Powell, 
sheriff,  to  the  plaintiff,  dated  the  3r.d  of  June,  1840,  and  the 
signatures  of  the  subscribing  witnesses,  were  admitted. 

5.  Notice  was  admitted  to  defendant's  attorney  to  pro- 
duce deed  from  Terents,  the  patentee,  to  Zephania  Dewitt, 
deceased. 

6.  James  Bell,  registrar  of  Lanark,  produced  a  memorial 
from  his  ofiice,  dated  the  9th  of  July,  1844,  of  a  deed  dated 
the  1st  of  January,  1823,  from  David  Terents  to  Zephania 
Dewitt,  for  100  acres,  west  half  of  lot  number  11,  in  the 
second  concession  of  Bathurst. 

7.  William  Bobinson,  living  in  Bathurst  since  1819,  knew 
the  late  Zephania  Dewitt :  he  resided  on  the  lot  conveyed  to 
Terents  from  1824  to  his  death.  The  witness  did  not  know 
precisely  when  he  died,  but  it  was  about  ten  years  ago  or 
more.  He  left  a  family  occupying  the  place,  and  they  still 
were  in  it.  The  witness  knew  Jacob  Terents :  he  owned 
the  land  when  witness  came  to  Bathurst,  but  lived  some- 
where about  Cornwall :  he  afterwards  lived  on  the  lot  with 
Dewitt.  The  witness  knew  nothing  about  the  sale  by  the 
sheriff  of  any  part  of  the  lot :  did  not  hear  of  its  being  sold* 

McMartin  moved  for  a  nonsuitj  on  the  ground  that  there 
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was  no  evidence  of  any  writ  having  issued  against  goods,  as 
required  by  the  statute :  that  the  judgment  was  recovered  on 
the  1 5th  of  October,  1824,  and  there  was  nothing  to  shew 
that  any  fi.  fa.  was  issued  within  a  year,  or  that  the  plain- 
tiif's  action  had  not  been  brought  in  sufficient  time,  as  al- 
leged in  defendant's  notice  of  title. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court= 

Beacon,  for  the  plaintiff,  cited  Doe  Spafford  v.  Brown,  3 
0.  S.  90,  92  ;  Doe  Boulton  v.  Fergusson,  5  U.  0.  R.  515 ; 
Eades  V.  Maxwell,  17  U.  C.  R.  173. 

Prince,  contra,  cited  Goodtitle  dem.  Murrell  v.  Badtitle, 
9  Dowl.  1009  ;  Haydon  v.  Crawford,  3  0.  S.  583 ;  Imray 
V.  Magnay,  11  M.  &  W.  276 ;  Christopherson  v.  Burton,  3 
Ex.  160. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  action  was  commenced  on  the  15th  of  March,  1859. 
The  plaintiff's  title  to  the  property  under  the  sheriff's  deed 
commenced  on  the  3rd  of  June,  1840,  when  he  received  the 
conveyance,  without  which  he  was  not  in  a  situation  to  sue. 
The  statute  of  limitations  could  not  begin  to  run  against  the 
plaintiff  until  he  was  seised  of  the  estate,  and  until  some 
other  person  was  in  possession  holding  against  him  without 
paying  him  rent,  or  acknowledging  his  title  in  writing. 
Twenty  years  therefore  cannot  possibly  have  elapsed,  within 
the  meaning  of  the  statute. 

None  of  the  objections  taken  at  the  trial  against  the 
legality  of  the  sheriff's  sale  were  entitled  to  prevail,  even 
though  the  plaintiff  in  the^.  fa.,  having  bid  off  the  property 
at  the  sale,  is  now  the  plaintiff  in  the  action. 

There  may  be  defects  in  a  title  under  a  sheriff's  sale, 
which,  when  proved,  would  not  be  fatal  to  the  title  if  a 
stranger  had  been  the  purchaser,  but  which  could  be  urged 
with  success  against  the  plaintiff  in  the  j^. if  he  became 
the  purchaser,  because  the  irregularities  might  be  such  as 
he  could  clearly  be  held  responsible  for;  but  we  do  not  find 
it  proved  here  that  there  really  was  any  thing  wrong.  All 
that  was  moved  as  a  ground  of  nonsuit  was,  that  it  was  not 
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shewn  that  a  fi.  fa.  had  issued  within  a  year  after  the  judg- 
ment, or  that  there  was  eyer  any  fi.  fa.  against  the  goods 
taken  out.  It  was  not  shewn  that  the  contrary  was  the 
case ;  and  we  do  not  think  that  where  the  plaintiff  in  the 
execution  is  the  purchaser,  there  should  be  no  force  given  to 
the  maxim  that  omnia  prdesumuntur  rite  esse  acta  donee 
■prohetur  in  contrarium,  or  that  his  title  is  to  depend  on  his 
being  able  to  shew  at  any  distance  of  time  that  every  step 
in  the  cause  was  regularly  taken,  or  that  he  cannot  claim, 
like  others,  to  have  certain  enactments  considered  as  merely 
directory,  where  it  v/ould  be  proper  to  look  on  them  in  that 
light,  and  not  as  having  the  effect  of  making  what  has  been 
done  necessarily  void. 

We  think,  when  the  plaintiff  produced  a  sheriff's  deed, 
made  under  a  fi.  fa.  against  lands,  and  proved  a  sale  under 
the  fi.  fa^  both  good,  for  any  thing  that  appeared  to  the 
contrary,  he  shewed  a  good  prima  facie  title,  and  that,  if 
there  was  any  thing  done  irregularly,  which  would  affect 
the  title,  it  should  have  been  shewn. 

As  against  the  widow  of  the  debtor  continuing  in  posses- 
sion, it  was  not  necessary,  in  our  opinion,  that  the  plaintiff 
should  prove  the  debtor's  title  to  the  land. 

There  was  no  attempt  to  prove  the  judgment  fraudulent, 
and  no  right  of  another  creditor  is  in  question,  so  that  the 
cases  cited  by  Mr.  Prince  from  11  M.  &  W.  276,  and  8  Ex. 
160,  do  not  apply. 

We  think  the  nonsuit  should  not  be  granted,  but  that  the 
postea  should  go  to  the  plaintiff. 

Judgment  for  plaintiff. 


Wallbridge  v.  Brown. 

County  Court— Jurisdiction— Amount  liquidated  hy  the  act  of  the  parties— 1^ 
Vic,  ch.  90,  sec  20. 

The  plaintiff  in  tbe  county  court,  by  special  endorsement  on  his  summons, 
claimed  for  cash  lent  and  interest,  and  for  a  lathe  sold,  £93  13s.  8d.,  and 
in  his  particulars  £91  Is.  4d.  On  the  trial  he  produced  a  paper  signed 
hy  the  defendant,  specifying  that  he  was  to  pay  plaintiff  for  the  lathe  the 
invoice  price,  and  "the  charges  of  freight,  duties,  &c."^ 

Held,  clearly  an  amount  liquidated  by  the  act  of  the  parties,  and  therefore 
-within  the  jurisdiction  of  the  court. 

Jellett,  in  this  case,  moved  for  a  prohibition. 
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The  plaintiff  sued  in  the  Hastings  county  court,  and 
indorsed  his  summons  specially,  claiming — 

For  cash  lent  21st  of  October, 

1856,  £25    0  0 

Less  cash  returned    17  10  0 

 £7  10  0 

Interest  till  29th  of  Sept.,  1858   0  19  8 

£8    9  8 

14th  of  March,  1857— 

To  one  iron  lathe  ...£84    8  9 

Less  deduction   7  10  0 

  76  18  9 

Interest  till  29th  Dec,  1858,    8    5  3 

£93  13  8 

Annexed  to  the  record  were  particulars,  by  which  the 


plaintiff  claimed  as  follows  : 
14th  of  March,  1857— 

To  one  iron  lathe              £75    0  0 

Paid  duty.....                       9    8  9 

Bank  charges                       0    9  4 

Paid  freight  and  charges...     3  12  6 


£88  10  7 

Less  deduction   7  10  0 

 £81    0  7 


Interest  to  the  9th  April,  1859,   10    0  9 

£91    1  4 

The  declaration  was  on  the  common  counts  only. 
The  defendant  pleaded  never  indebted,  payment,  and  set 
off. 

Upon  the  trial  a  paper  was  produced  and  proved,  signed 
by  the  defendant,  dated  the  14th  of  March,  1857,  in  these 
words,  "  Received  from  W.  A.  Wallbridge,  one  iron  lathe, 
pulleys,  &c.,  for  which  I  am  to  pay  him  the  invoice  price,  (to 
Jordan  and  Earle),  and  the  charges  of  freight,  duties,  &c., 
and  am  to  be  allowed  thirty  dollars  deduction  from  the  whole 
amount.  I  am  to  give  my  note  for  these  articles  as  well  as 
21  VOL.  XVIII. 
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others  I  may  buy  from  said  Wallbridge,  at  six  months  from 
this  date,  payable  at  some  bank  in  Belleville,  with  interest." 

On  the  trial  the  plaintiff  called  a  witness  to  prove  the 
invoice  price  of  the  lathe,  and  the  amount  of  charges  and 
duties. 

The  defendant's  counsel  thereupon  objected  to  the  juris- 
diction of  the  court  over  the  cause  of  action,  either  as  stated 
in  the  summons  or  in  the  particulars  annexed  to  the  record ; 
and  objected  to  the  plaintiff's  evidence  being  received.  The 
judge  overruled  the  objection,  and  a  verdict  was  rendered 
for  the  plaintiff,  on  which  no  judgment  had  yet  been  entered. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

By  statute  19  Vic,  ch.  90,  sec.  20,  the  county  courts  are 
empowered  to  hold  plea  of  all  personal  actions  where  the 
debt  or  damages  claimed  is  not  more  than  £50,  and  of  all 
causes  or  suits  relating  to  debt,  covenant,  or  contract,  where 
the  amount  is  liquidated  or  ascertained  hy  the  act  of  the 
parties,  or  the  signature  of  the  defendant,  to  .£100,"  &c. 

In  the  present  case  the  plaintiff,  by  his  endorsement  on  his 
summons,  claimed  a  balance  of  £7  10s.  due  him  on  money 
lent,  in  addition  to  what  he  claimed  upon  the  contract  for 
the  sale  of  the  iron  lathe.  That  small  item  of  £7  10s.,  with 
the  interest  upon  it,  was  a  cause  of  action  liquidated  by  the 
nature  of  the  transaction,  or,  as  the  present  statute  expresses 
it,  "by  the  act  of  the  parties."  When  added  to  the  larger 
claim  for  the  lathe,  it  made  up  a  sum  within  £100,  and  such 
therefore  as  might  be  within  the  jurisdiction  of  the  county 
court,  or  not,  according  to  the  facts  which  would  appear  in 
evidence.  The  summons  did  not  shew  on  the  face  of  it  that 
the  plaintiff  was  going  for  an  amount  beyond  the  jurisdiction 
of  the  court  in  which  he  was  suing. 

Afterwards,  in  the  particulars  annexed  to  the  record,  he 
abandoned  the  claim  for  money  lent  (for  what  reason  does 
not  appear),  and  went  to  trial  only  upon  the  other  cause  of 
action  ;  and  that  demand  was  within  £100,  and  though  above 
X50,  yet  it  was  plainly  liquidated  by  the  act  of  the  parties ; 
that  is,  by  their  express  agreement.  The  defendant  was 
bound  to  pay,  first  the  invoice  price  of  the  person  who  had 
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furnished  the  article  to  the  plaintiff,  and  what  that  was  would 
appear  on  production  of  the  invoice.  Then  the  defendant 
was  to  pay  the  freight,  duties,  &c.,  which  could  in  like  man- 
ner be  made  certain  as  to  amount,  bj  shewing  what  the 
plaintiff  had  paid  for  freight  and  duties.  The  &c.,  added  in 
writing  signifies  nothing,  and  creates  no  difficulty,  for  the 
court  would  have  to  determine  whether  any  thing  could  be 
admitted  under  them  or  not.  If  a  claim  had  been  made  un- 
der those  words,  and  rejected  or  allowed,  it  would  still  have 
been  a  claim  that  must  have  been  liquidated,  for  it  could 
only  have  been  the  precise  amount  which  the  plaintiff  had 
paid.  The  whole,  it  is  clear  from  the  evidence,  came  within 
XlOO,  even  without  taking  into  account  the  deduction  to  be 
made  of  the  £1  10s.  mentioned  in  the  agreement,  and  the 
verdict  was  for  a  demand  between  .£50  and  <£100,  "liquidated 
by  the  act  of  the  parties." 

We  see  no  pretence  for  a  prohibition. 

Rule  refused. 


Spry  v.  McKenzie. 

Seizure  of  horses  for  school  rates — Delivery  to  innkeepeer  till  sale — Acceptance 
of  note  for  the  tax — Subsequent  distress — Replevin. 

Replevin  for  horses.  Plea,  justifying  the  taking  under  a  warrant  for  school 
taxes,  and  alleging  that  they  were  delivered  by  the  collector  to  defendant, 
an  innkeeper,  to  take  care  of  until  the  sale.  Replication,  setting  out  facts 
to  shew  the  rate  illegal,  and  averring  that  the  plaintiff,  after  seizure  of 
the  goods,  at  the  request  of  the  collector  and  trustees,  gave  his  note  for 
a  sum  named  (not  saying  that  it  was  the  amount  due  by  him,)  payable 
to  bearer,  which  was  accepted  in  satisfaction  of  the  taxes ;  that  the 
collector  released  the  property  seized,  and  said  note  is  still  outstanding 
and  the  plaintiff  liable  upon  it,  and  that  the  seizure  in  the  plea  mentioned 
was  made  afterwards. 

Held,  on  demurrer,  replication  bad,  for  1st,  The  collector  acting  under  a 
warrant  legal  on  the  face  of  it,  would  not  be  liable  in  trespass  or  trover, 
and  therefore  not  in  this  action,  nor  the  defendant  for  taking  the  horses 
from  him  to  keep  ;  and  2ndly,  Even  if  the  note  had  been  alleged  to  be  for 
a  sufficient  amount  to  pay  the  rate,  yet  the  improper  acceptance  of  it  by 
the  trustees  would  not  prevent  them  from  afterwards  distraining. 

Replevin,  for  taking  and  unjustly  detaining  one  horse  and 
two  mares  of  the  plaintiff. 

Plea :  in  substance,  that  certain  school  trustees  made  a 
rate,  and  that  their  collector,  one  S.,  under  a  warrant  from 
them,  seized  said  property  for  school-taxes,  and  placed  it  for 
safe  keeping  with  the  defendant,  who  was  an  innkeeper,  until 
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the  same  could  be  sold  according  to  law,  and  that  defendant 
so  held  them  at  the  time  of  bringing  this  action. 

Replication. — That  the  majority  of  the  freeholders  and 
house-holders  resident  in  the  school  section,  at  the  annual 
school  meeting  held  before  the  making  of  said  rate  bill  for 
the  year  covered  by  said  rate-bill,  made  other  and  lawful 
provisions  for  the  support  of  the  common  school  in  said 
section,  and  that  the  rate-bill  in  the  plea  mentioned  was  made 
by  the  said  Bromsen  and  Mumby,  (two  of  the  trustees  men- 
tioned in  the  plea,)  to  pay  the  salary  of  a  teacher  in  another 
school  by  them  instituted  in  the  said  section  in  a  separate 
school-house,  on  another  site  and  elsewhere  than  in  the 
school-house  of  the  said  section  :  that  after  the  making  of 
the  said  rate  bill,  the  said  two  trustees  gave  a  warrant 
thereon,  in  the  form  required  by  law,  to  one  E.  D.  Eades, 
appointing  him  collector,  and  authorised  and  directed  him 
to  levy  the  amount  so  rated  as  in  said  plea  mentioned, 
against  him,  the  plaintiff,  by  distress  and  sale  of  the  plaintiff's 
property,  in  case  he  refused  to  pay  the  same ;  that  he,  the 
plaintiff,  did  refuse  to  pay  the  said  rate,  and  that  thereupon 
the  said  Eades,  under  and  by  virtue  of  the  said  warrant, 
seized  and  took  the  goods  and  chattels  of  the  now  plaintiff 
to  satisfy  the  said  rate,  and  also  all  his,  the  said  collector's 
expenses  thereon:  that  thereupon  he,  the  plaintiff,  at  the 
request  of  the  said  collector  and  of  the  said  trustees,  gave 
to  the  said  collector  his,  the  plaintiff's  promissory  note, 
in  writing,  dated  the  15th  of  February,  1858,  for  the  sum 
of  £8  12s.  Id.,  payable  three  days  after  date  thereof  to 
the  said  collector  or  bearer,  and  that  he  delivered  the 
said  note  to  the  said  collector,  and  the  collector  received 
the  same,  with  the  consent  and  approbation  of  said  trustees, 
in  payment  and  satisfaction  of  the  said  taxes,  rated  and  as- 
sessed to  the  plaintiff  by  the  said  trustees  for  the  purposes 
as  in  the  said  plea  stated,  and,  as  they  alleged,  of  said  sec- 
tion, of  all  which  the  now  defendant  had  due  notice.  And 
the  plaintiff  further  saith,  that  the  said  note  was  delivered  to 
the  said  trustees,  who  took,  accepted,  and  received  the  same 
in  satisfaction  of  said  rate  and  assessment,  and  said  collector 
released,  gave  up,  and  discharged  the  plaintiff 's  property  so 
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seized  as  aforesaid  from  said  seizure  so  made  as  aforesaid, 
and  that  the  said  note  is  outstanding,  and  the  plaintiff  is 
liable  thereon,  and  to  pay  the  same  to  the  said  trustees,  or 
the  bearer  of  the  note  so  given  by  him  as  aforesaid  ;  and 
that  the  seizure  mentioned  in  the  said  plea  was  made  long 
afterwards,  and  after  the  said  note  was  given  and  accepted, 
and  which  said  note  was  so  outstanding,  and  the  plaintiff 
liable  thereon  as  aforesaid ;  and  that  the  now  defendant  had 
no  power,  right  or  authority,  to  have  the  said  property  re- 
plevied in  this  cause  by  the  plaintiff,  or  to  seize,  keep,  or 
detain  the  same  from  the  plaintiff. 

Demurrer,  on  the  following  grounds  : — that  it  does  not  ap- 
pear what  other  provisions  were  made  for  the  support  of  the 
school,  or  that  any  other  taxes  were  received  or  levied  for 
school  purposes,  or  that  there  was  any  other  school-teacher 
employed  at  the  regular  school-house  in  the  section,  or  that 
any  other  school-house  was  kept  open  than  in  the  separate 
school-house  mentioned  in  the  said  replications,  or  that  the  rate 
bill  was  unnecessary  or  uncalled  for,  nor  does  the  replication 
deny  that  the  change  of  rate  was  approved  of  at  a  special  meet- 
ing by  a  majority  of  the  freeholders  and  householders  within 
the  section,  as  required  by  the  statute,  nor  does  the  replication 
allege  that  the  regular  school-house  was  a  suitable  school- 
house,  nor  does  it  allege  that  a  second  school-house  or  school 
teacher  was  not  required.  That  the  freeholders  and  house- 
holders have  no  power  to  make  provisions  for  the  support  of 
common  schools  at  their  annual  meeting,  but  merely  to  decide 
in  what  manner  such  provisions  shall  be  made ;  nor  does  it 
allege  that  the  rate  was  an  illegal  rate.  That  the  rate  bill 
having  been  duly  made  by  a  majority  of  the  trustees,  and  a 
warrant  regularly  attached  thereto  to  S.,  it  justified  the 
seizure  and  subsequent  acts,  and  rendered  this  action  im- 
proper even  if  the  antecedents  of  the  bill  itself  were  irregular. 
That  there  was  but  one  teacher  and  one  rate-bill  for  the  sec- 
tion, and  that  was  the  rate-bill  acted  in  on  this  case,  for  any 
thing  that  the  replication  shews  to  the  contrary :  that  it  was  be- 
yond the  power  of  either  the  said  Eades  or  the  trustees  to  accept 
a  promissory  note  from  the  plaintiff  in  lieu  of  school  taxes, 
and  was  therefore  invalid — they  had  no  right  to  stipulate  for 
or  receive  anything  but  money:  that  an  acceptance  of  the  note 
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would  not  render  illegal  a  subsequent  distress  for  the  taxes : 
that  it  is  not  alleged  that  the  note  was  ever  paid  to  any  one : 
that  it  is  not  stated  what  the  amount  of  the  taxes  were,  or 
that  the  note  was  made  for  a  similar,  greater,  or  less  amount 
than  the  taxes  really  were  :  that  the  defendant  was  bound  as 
an  innkeeper  to  receive  the  property  placed  with  him  by  S., 
and  in  such  case  the  replication  shews  no  grounds  as  an 
answer  to  the  plea. 

Jellett,  for  the  demurrer. 

Bell  (of  Belleville),  contra,  cited  Davis  v.  Eyde,  2  A.  E.  623. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  being  an  innkeeper,  and  the  horses  in 
question  being  brought  to  him  by  a  bailiff  to  be  kept  in  the 
short  interval  that  must  elapse  before  they  could  be  sold, 
the  receipt  of  them  for  that  purpose  would  surely  be  no  tres- 
pass in  him,  for  even  if  he  knew  all  that  is  set  out  in  the 
plea  it  would  be  no  part  of  his  duty  as  an  innkeeper  to  take 
upon  himself  to  determine  the  nice  question  of  law,  in  respect 
to  the  legality  of  distraining  a  second  time,  which  is  brought 
before  us  by  this  demurrer. 

It  has  been  determined  that  an  innkeeper  has  a  lien  upon 
a  horse  for  his  keep  which  had  been  brought  to  him  by  the 
man  who  stole  him,  and  that  he  could  detain  the  horse  for 
this  lien  against  the  true  owner.  The  innkeeper  could  not 
set  up  the  jus  tertii  against  the  person  who  brought  the 
horse  to  him  in  this  case,  but  was  bound  to  keep  the  horse 
for  the  man  who  brought  him,  without  taking  upon  himself 
to  determine  the  legal  consequence  of  facts  set  out  in  the 
replication,  even  if  he  had  knowledge  of  them  all,  which  it 
will  be  found  upon  examination  of  the  replication  is  not 
stated. 

At  present  we  are  not  satisfied  that  the  plaintiff  could  have 
sustained  either  trespass  or  trover  for  the  horses,  taking  the 
facts  to  be  as  they  are  stated  to  have  been  in  the  replication ; 
and  it  is  plain  on  the  record  that  this  is  an  action  of  replevin 
brought  under  our  replevin  act,  which  gives  replevin  wherever 
trespass  or  trover  would  lie,  and  is  not  a  case  of  replevin 
following  a  distress  for  rent.    But  besides  this,  if  the  plain- 
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tiff's  action  rests  entirely  upon  the  right  to  distrain,  the 
bailiff,  Sweet,  would  not  be  liable  as  a  wrong-doer  for  execu- 
ting a  warrant  legal  upon  the  face  of  it,  made  to  him  by 
public  officers  who  had  authority  to  make  such  a  warrant  by 
act  of  parliament.  He  had  no  business  to  enquire  into 
antecedent  circumstances,  and  was  not  called  upon  to  ascer- 
tain whether  the  rate  had  been  levied  before  or  not,  and  if 
he  would  not  be  liable  in  trespass  or  in  trover,  the  innkeeper 
would  not  be  liable  for  taking  the  horses  from  his  hands  to 
feed  and  support  them,  for  they  must  be  kept  somewhere 
while  the  disputed  point  was  being  litigated. 

We  are  further  of  opinion  that  the  replication  is  bad  on 
some  other  grounds  taken.  Whether  there  was  or  was  not 
any  thing  illegal  in  the  rate,  and  in  the  first  attempt  to  collect 
it,  the  plaintiff  by  his  own  statement  submitted  to  it,  and 
gave  his  note  for  a  certain  amount  to  the  bailiff.  It  is  not 
shewn  that  the  note  was  given  for  as  large  an  amount  as 
would  pay  the  taxes,  and  even  if  it  were  shewn  we  do  not 
think  that  the  right  to  distrain  was  gone  because  the  bailiff 
took  a  note  instead  of  the  money,  and  because  that  very 
irregular  proceeding  was  at  the  time  sanctioned  by  the 
trustees.  It  would  still  be  in  their  power,  we  think,  when 
the  debt  was  due  to  the  public,  and  not  to  themselves,  to 
carry  out  properly  the  directions  of  the  law,  as  they  ought 
to  have  done  at  first,  and  the  plaintiff  must  seek  his  remedy 
against  him  if  he  should  be  prejudiced  by  reason  of  the  note 
he  had  given. 

The  defendant,  in  our  opinion,  should  have  judgment  on 
the  demurrer. 

Judgment  for  defendant  on  demurrer. 


GiBB  V.  Shaw^ 

Libel — J us  tiUcation — Plea  din g. 

Heldf  upon  the  declaration  for  libel  and  the  several  pleas  thereto,  set  out 
below,  that  the  pleas  were  bad : — the  second  and  third  as  being  too  gene- 
ral, and  not  stating  the  facts  on  which  defendant  formed  his  opinions  as 
given  in  the  libel  of  the  the  plaintiff's  want  of  respectability  and  influencej 
and  the  fourth  as  not  co-extensive  with  that  part  of  the  publication  which 
it  attempted  to  justify. 

The  plaintiff  in  his  declaration  complained  that  the  de- 
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fendant  falsely  and  maliciously  printed  and  published  in  a 
newspaper  called  "  The  British  Standard,"  amongst  other 
things,  the  words  following  :  that  is  to  say,  "  Therefore  is  it 
that  I  feel  warranted  in  the  belief  that  it  is  in  entire  ignor- 
ance of  Mr.  Gibb's  character  and  position  in  society  that 
you  have  been  induced  to  transfer  to  your  columns  the  gross 
and  ruffianly  slanders  he  has  thought  fit  to  utter  in  relation 
to  the  City  Council  of  Ottawa,  on  the  occasion  of  the 
'  Union '  suggesting,  with  a  spice  of  ill  nature,  it  is  to  be 
feared,  his  name  as  an  alderman  for  the  city.  The  cause  of 
his  malignity  may  be  explained  when  you  are  informed  that 
the  '  Union's '  suggestion  was  meant  in  ridicule  ;  as,  in  the 
first  place,  the  man  does  not  possess  the  necessary  property 
qualification,  and  even  if  he  did  it  is  notorious  he  could  not 
command  votes  enough  in  any  ward  of  the  city  to  be  elected 
a  common  scavenger,  although  his  fitness  for  such  a  posi- 
tion is  undoubted.  Ere  again  copying  from  the  *  Gazette,' 
enquire  of  any  man  in  this  community,  no  matter  what 
his  party,  his  judgment  of  this  Mr.  Gibb,  its  editor,  and  we 
hazard  the  opinion,  you  will  in  the  future  take  care  to 
eschew  one,  who  in  the  responsible  exercise  of  an  instrument 
so  powerful  for  good  or  evil  has  alone  succeeded  in  earning 
for  himself  a  bad,  black  notoriety.  Why  the  man,  who  thus 
reviles  some  of  our  most  worthy  and  respectable  citizens  is 
morally  and  socially  an  outcast,  who  in  the  many  years  of 
his  residence  here  never  came  in  contact  with  any  man  of 
decent  position,  unless  by  casually  meeting  him  in  the  bar- 
rooms he  frequents.  As  a  vagrant  he  found  his  way  into 
our  midst,  and  through  a  series  of  long  years  he  has  only 
lived  to  be  an  instrument  of  evil  and  mischief  in  that  com- 
munity whose  contempt  he  repays  by  the  unceasing  exercise 
of  a  bad  malignant  spirit."  And  the  plaintiff  claimed  five 
hundred  pounds. 

Second  plea,  as  to  so  much  of  the  declaration  as  charges 
the  printing  and  publishing  of  the  words  following,  "  There- 
fore it  is  that  I  feel  warranted  in  the  belief  that  it  is  in 
entire  ignorance  of  Mr.  Gibb's  character  and  position  in 
society  that  you  have  been  induced  to  transfer  to  your 
columns  the  gross  and  ruffianly  slanders  he  has  thought  fit 
to  utter,  in  relation  to  the  City  Council  of  Ottawa,  on  the 
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occasion  of  the  '  Union '  suggesting,  with  a  spice  of  ill  na- 
ture, it  is  to  be  feared,  his  name  as  an  alderman  for  the 
city,"  the  defendant  says  that  the  said  words  were  con- 
tained in  a  letter  addre*ed  to  the  defendant  by  a  citizen  of 
Ottawa,  and  were  pubhshed  by  the  defendant  in  the  said 
newspaper  called  "  The  British  Standard,"  of  which  news- 
paper the  defendant  was  and  is  the  publisher,  and  which 
was  and  is  published  at  the  town  of  Perth.  And  the  de- 
fendant further  says  that  the  plaintiff  was  at  the  time  of  such 
publication,  and  for  several  years  had  been  the  editor  and 
publisher  of  a  newspaper  published  at  the  city  of  Ottawa, 
and  called  the  "  Bytown  Gazette,"  and  that  there  was  at 
the  same  time,  and  for  several  years  previously  had  been 
published  at  the  said  city  of  Ottawa,  another  newspaper 
called  the  "  Union  :"  that  on  the  approach  of  the  municipal 
elections  for  the  said  city  for  the  year  of  our  Lord,  1858,  the 
name  of  the  plaintiff  was  suggested  in  the  said  newspaper 
called  the  "  Union,"  as  a  candidate  for  the  office  of  alder- 
man at  the  said  election,  and  the  plaintiff,  on  the  occasion 
thereof,  uttered  and  published  in  his  said  newspaper  certain 
injurious  and  defamatory  statements  in  relation  to  the  City 
Council  of  Ottawa ;  and  the  defendant,  in  ignorance  of  the 
character  and  position  of  the  plaintiff,  and  from  such  ignor- 
ance imagining  that  the  plaintiff  was  a  person  of  respectable 
character  and  position,  and  therefore  also  imagining  that 
the  said  statements  were  true,  and  were  fair  and  legitimate 
comments  and  criticisms  upon  the  acts  of  the  said  council, 
and  the  character  of  the  members  thereof,  was  induced  to 
transfer  and  did  transfer  from  the  said  newspaper  of  the 
plaintiff  to  the  said  news|)aper  of  the  defendant  the  said 
statements ;  whereas  the  said  statements  were  not  true,  and 
were  not  fair  and  legitimate  comments  or  criticisms  upon 
the  acts  of  the  said  council  or  the  character  of  the  members 
thereof,  but  were  false  statements  xind  gross  and  ruffianly 
slanders. 

Third  plea,  as  to  so  much  of  the  declaration  as  charges 
the  printing  and  publishing  of  the  words  following,  "  The 
cause  of  his  malignity  may  be  explained  when  you  are  in- 
formed that  the  '  Union's '  suggestion  was  meant  in  ridicule ; 
as  in  the  first  place  the  man  does  not  possess  the  necessary 
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property  qualification,  and  even  if  he  did,  it  is  notorious  he 
could  not  command  votes  enough  in  any  ward  of  the  city  to 
be  elected  a  common  scavenger,  although  his  fitness  for  such 
a  position  is  undoubted,"  the  defendant  says  that  the  said 
words  were  contained  in  the  letter  in  the  second  plea  men- 
tioned ;  and  the  defendant  further  says,  that  at  the  time 
of  the  publication  aforesaid  the  plaintiff  did  not  possess  the 
necessary  property  qualification  for  the  ofiice  of  alderman, 
and  was  so  unpopular  in  the  said  city  as  not  to  be  able  to 
procure  his  election  to  any  office. 

Fourth  plea,  as  to  the  printing  and  publishing  of  the  resi- 
due of  the  words  in  the  declaration  charged,  the  defendant 
says  that  the  words  were  contained  in  the  letter  in  the  said 
second  plea  mentioned.  And  the  defendant  further  says 
that  the  plaintiff,  in  the  editing  and  publishing  of  his  said 
newspaper,  had  become  notorious  for  uttering  and  publish- 
ing false,  malicious,  scandalous  and  defamatory  statements 
of  and  concerning  the  peaceable  and  respectable  inhabitants 
of  the  city  of  Ottawa  ;  and  that,  on  the  occasion  of  his 
utterance  and  publishing  of  the  gross  and  ruffianly  slanders 
in  the  second  plea  mentioned,  he  had  by  such  utterance  and 
publication  reviled  some  of  the  most  worthy  and  respectable 
citizens  of  the  said  city  :  that  he  had  not,  by  means  of  the 
newspaper  aforesaid  or  otherwise,  promoted  the  good  or  the 
peace  of  the  citizens  of  the  said  city,  but  had  been  an  in- 
strument of  evil  and  mischief,  wherefore  the  respectable 
portion  of  the  said  citizens  regarded  the  plaintiff  with  con- 
tempt, and  did  not  associate  with  him  on  intimate  and 
friendly  terms. 

Demurrer  to  each  plea.  The  grounds  of  demurrer  suffi- 
ciently appear  in  the  judgment. 

Prince^  for  the  demurrer,  cited  Finnerty  v.  Tipper,  2 
Camp.  77;  Tarpley  v.  Blabey,  2  Bing.  N.  C.  437;  May  v. 
Brown,  3  B.  &  C.  113  ;  Waldey  v.  Johnson,  R.  &  M.  422. 

C.  ^S'.  Patterson^  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
There  is  no  doubt,  in  our  opinion,  that  each  of  the  passages 
of  the  publication  attempted  to  be  justified  in  the  several 
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pleas  by  pleading  their  truth  is  in  its  nature  libellous,  and 
therefore  such  as  requires  to  be  pleaded  to,  so  that  it  could 
not  be  said  that  the  defendant  is  applying  his  special  pleas 
to  parts  of  the  publication  which  are  in  themselves  harmless, 
and  such  as  could  not  support  an  action. 

But  as  to  the  fourth  plea,  it  is  clear,  we  think,  that  it  is 
bad,  because  the  justification  is  not  by  any  means  co-exten- 
sive with  the  part  of  the  alleged  publication  attempted  to  be 
justified.  If  the  truth  of  all  that  the  defendant  says  was 
true  in  that  plea  is  admitted,  still  it  would  not  lead  to  the 
conclusion  that  the  defendant  was  warranted  in  publishing 
what  in  that  plea  he  attempts  to  justify. 

As  to  the  other  two  pleas,  we  thought  for  some  time  that 
they  might  be  allowed  to  be  sufficient  in  substance,  but  on 
further  consideration  we  have  come  to  the  conclusion  that 
those  pleas  also  must  be  held  bad,  for  the  reasons  so  clearly 
and  forcibly  given  in  the  case  of  J'Anson  v.  Stuart  (1  T.  B. 
748). 

Those  pleas  do  not  turn  upon  the  truth  of  any  particular 
alleged  fact,  which  the  defendant  can  understand  by  the 
plea  he  is  charged  with,  but  would  raise  issues  rather  upon 
the  manner  in  which  the  plaintiff  had  generally  conducted 
himself,  as  editor  of  a  newspaper,  towards  the  corporation  of 
Ottawa,  and  upon  his  general  standing  in  the  community, 
his  popularity  or  unpopularity,  his  habits,  &c.  It  is  nothing 
to  say  in  favour  of  the  pleas  that  the  charges  which  the 
defendant  is  justifying  are  themselves  of  the  same  general 
character,  and  therefore  the  truth  cannot  be  more  particu- 
larly pleaded,  because  it  is  the  defendant  himself  who  has 
made  the  charges  in  that  general  form,  and  by  his  pleas  he 
is  merely  repeating  in  effect  his  own  defamatory  matter  in  a 
more  solemn  form.  He  ought  not  to  have  written  what  he 
did  of  the  plaintiff,  merely  to  express  his  opinion  of  his  want 
of  respectability  and  influence,  unless  he  had  some  particu- 
lar facts  to  allege,  on  which  he  grounded  his  opinions,  and 
if  there  were  such  facts  he  should  have  set  them  forth  in  his 
pleas,  and  averred  that  his  statement  of  them  was  true.  He 
could  perhaps  have  done  this  in  respect  to  the  slanders  said 
to  have  been  published  by  the  plaintiff  respecting  the  corpo- 
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ration  and  other  parties,  setting  forth  the  slanderous  publi- 
cations to  which  he  alluded,  or  some  of  them ;  but  he  has 
not  done  this,  and  we  are  of  opinion  that,  for  the  reasons 
given  in  the  case  we  have  referred  to,  the  second  and  third 
pleas  are  insufficient,  as  well  as  the  fourth,  and  that  judg- 
ment must  be  given  for  the  plaintiff  on  all  the  demurrers. 

Judgment  for  plaintiff  on  demurrer. 


Andrew  v.  White. 

License  to  sell  liquors — Imperial  act,  14  Geo.  III.,  ch.  88. 

No  penalty  can  now  be  recovered  for  selling  liquor  without  a  license  from 
the  Governor  or  Lieutenant-Governor,  under  the  Imperial  Act,  14  Geo. 
III.,  ch.  88,  for  since  the  1  &  2  Wm.  IV.,  ch.  23,  the  issuing  of  such 
licenses  has  been  regulated  by  the  Colonial  Legislature,  and  now  depends 
upon  the  municipal  act,  22  Vic,  ch.  99. 

This  was  a  case  removed  into  this  court  by  certiorari,  from 
the  first  division  court  of  the  county  of  Oxford. 

The  declaration  alleged  that  the  defendant,  within  the 
space  of  six  calendar  months  last  past,  to  Avit,  on  the  4th  of 
January,  1859,  in  the  town  of  Woodstock,  &c.,  without  being 
duly  licensed  so  to  do,  did  retail  wine,  brandy,  rum,  and 
other  spirituous  liquors,  to  wit,  one  glass  of  whiskey,  con- 
trary to  the  form  of  the  statute  of  the  Parhament  of  Great 
Britain,  passed  in  the  fourteenth  year  of  the  reign  of  his 
late  Majesty,  King  George  the  Third,  and  intituled  "An  act 
to  establish  a  fund  towards  further  defraying  the  charges 
of  the  administration  of  justice  and  support  of  the  civil 
government  within  the  province  of  Quebec,  in  America," 
whereby  and  by  force  of  the  said  statute,  the  said  John 
Andrew  hath  forfeited  for  the  said  offence  the  sum  of  ten 
pounds,  sterling  money  of  Great  Britain,  equal  to  <£12  3s. 
4d.,  or  $48.60,  current  money  of  the  province  of  Canada ; 
and  thereupon,  as  well  for  our  said  Lady  the  Queen 
as  for  himself  in  this  behalf,  the  plaintiff  claimed  the  said 
sum  of  ten  pounds,  of  sterling  money  of  Great  Britain, 
equal,  &c. 

Demurrer. — That  the  said  declaration  does  not  show  that 
any  by-law  or  regulation  has  been  passed  by  the  municipal 
council  of  the  town  of  Woodstock,  to  regulate  the  granting 
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of  licenses  within  the  limits  of  the  said  town,  to  retail  wine, 
brandy,  rum,  and  other  spirituous  liquors. 

B.      Miller  for  the  demurrer.    B.  A.  Harrison  contra. 
The  statutes  bearing  upon  the  question  are  referred  to  in 
the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

So  far  as  we  have  observed,  this  is  the  first  attempt  to 
convict  under  the  British  statute  14  Geo.  III.,  ch.  88,  sec.  5, 
for  selling  spirituous  liquors  without  a  license  granted  accord- 
ing to  that  act,  by  the  Governor  or  Lieutenant-Governor  of 
the  province. 

For  many  years  past  the  duty  imposed  by  that  statute  of 
£1  10s.,  sterling,  upon  such  license,  has  been  collected  under 
provincial  statutes,  or  municipal  by-laws,  by  the  same  pro- 
vincial or  local  authority,  and  has  formed  part  of  the  dutj 
paid  by  the  applicant  for  the  same  license,  which  license  has 
for  a  long  time  past  been  granted,  not  by  the  Governor  or 
Lieutenant-Governor,  but  by  the  local  authorities  in  the 
several  municipalities.  By  the  imperial  statute  1  &  2  W.  IV., 
ch.  23,  the  imperial  government  placed  the  duties  imposed 
by  the  14  Geo.  III.,  ch.  88,  entirely  at  the  disposal  of  the 
colonial  legislature,  and  it  is  not  therefore  surprising  that 
since  that  change  was  made  it  was  assumed  that  the  license 
itself,  for  which  the  duty  was  still  to  be  paid,  need  no  longer 
be  issued  by  the  Governor  or  Lieutenant-Governor,  but 
might  be  issued  in  such  manner  as  the  colonial  legislature 
might  appoint ;  and  latterly  the  colonial  legislature  has 
allowed  it  to  be  collected  as  we  have  stated.  This  being  the 
state  of  the  case,  we  think  a  person  can  no  longer  be  legally 
convicted  for  selling  liquor  without  a  license  granted  by  the 
Governor  or  Lieutenant-Governor  of  the  colony,  under  the 
British  statute  14  Geo.  III.,  ch.  88.  It  is  true  this  declara- 
tion does  not  in  express  terms  charge  that  the  defendant  sold 
liquor  without  a  license  from  the  Gfovernor,  &c.,  but  charges 
that  he  sold  liquor  without  being  duly  licensed  so  to  do,  con- 
trary to  that  statute,  which  can  only,  as  we  think,  mean  with- 
out being  licensed  as  that  act  directs. 
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The  offence  is  charged  to  have  been  committed  in  January, 
1859,  which  is  after  the  new  municipal  act  came  into  force, 
and  if  this  defendant  did  after  that  act  sell  spirituous  liquors 
without  being  duly  licensed,  he  should  be  dealt  with  accord- 
ing to  the  provisions  of  that  act,  and  his  offence  would  be 
against  that  act,  or  against  some  by-law  made  under  its 
provisions,  or  under  the  municipal  acts  previously  existing, 
and  still  continuing*  in  force.  I  refer  to  the  245th,  246th, 
and  251st  sections  of  the  municipal  act  of  1858,  and  particu- 
larly to  the  last  clause. 

We  think  this  declaration  cannot  be  supported,  and  that 
judgment  must  be  for  the  defendant  on  the  demurrer. 

Judgment  for  defendant  on  demurrer. 


Anderson  v.  Van  Buseck. 

Award — Direction  to  execute  and  deliver  conveyance  in  fee  simple — Want  of 
title — Pleading. 

In  a  declaration  on  an  award  directing  that  defendant  should  make,  execute, 
and  deliver  to  the  plaintiff  a  good  and  sufficient  conveyance  in  fee  simple, 
with  the  usual  covenants,  of  certain  land  specified,  the  breach  assigned 
was  that  defendant  never  had  any  title  to  the  land,  and  so  was  unable  to 
perform  the  award.  Defendant  pleaded  that  he  did,  in  pursuance  of  the 
award,  execute  and  tender  to  the  plaintiff  such  deed  as  in  the  declara- 
tion was  mentioned. 

Held,  on  demurrer,  plea  good. 

The  declaration  contained  three  counts,  the  first  two  on 
an  arbitration  bond,  the  third  on  the  award  made  under  it. 
The  submission,  it  appeared,  was  general,  "  of  and  concern- 
ing all  and  all  manner  of  actions,  cause  and  causes  of  actions, 
suits,  controversies,  claims  and  demands  whatsoever  now 
pending,  existing,  or  held  by  and  between  the  said  defend- 
ant and  said  plaintiff.''  The  arbitrators  awarded  that  the 
defendant  "  should  make,  execute,  and  deliver,  on  or  before 
the  10th  of  November,  1856,  a  good  and  sufficient  deed  of 
conveyance  in  fee  simple,  with  the  usual  covenants,  of  a  cer- 
tain parcel  of  land,  situate,"  &c.,  being  part  of  lot  No.  26  in 
the  seventh  concession  of  Uxbridge ;  and  the  breach  assigned 
was  that  defendant,  "  although  often  requested  so  to  do, 
hath  not  as  yet  performed  his  part  of  the  said  agreement  or 
award,  and  hath  not  hitherto  been  able  to  furnish  a  good 
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and  sufficient  title  to  the  said  land,  or  any  part  thereof, 
and,  further,  the  said  defendant  never  had  any  title  to  the 
said  land,  or  any  part  thereof,  and  was  and  is  unable  to 
perform  his  part  of  the  said  award  by  reason  of  having  no 
title  to  said  lot." 

Defendant  pleaded,  that  before  the  time  for  making  the 
said  deed  in  the  said  award  mentioned  had  expired,  he  did, 
in  pursuance  of  said  award,  make  and  execute,  and  tender 
and  offer  to  deliver  to  the  plaintiff,  such  deed  as  in  the  said 
award  is  mentioned,  for  such  land  as  in  the  count  pleaded  to 
is  mentioned. 

Demurrer. — That  the  breach  is  that  defendant  never  had 
any  title  to  the  land,  and  so  could  not  convey  as  required, 
and  defendant  seeks  to  set  up  as  a  defence  thereto  a  simple 
tender  of  a  deed  or  conveyance,  without  alleging  or  shewing 
that  he  had  any  title  to  or  a  fee  simple  in  said  land,  or  that 
by  such  deed  any  title  was  in  fact  conveyed  ;  and  for  all  that 
appears  defendant  may  have  had  no  title  at  the  time  of  such 
tender,  though  the  deed  may  have  purported  to  convey  a 
fee  simple. 

Burns,  for  the  demurrer,  cited  Barber  v.  Armstrong,  6 
0.  S.  543  ;  Snyder  v.  Proudfoot,  15  U.  C.  E.  532. 
Bell  (of  Toronto)  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  pleas,  we  think,  are  sufficient.  They  are  all  alike. 
The  same  defence  is  set  up  to  each  count,  namely,  that  the 
defendant  has  performed  the  award.  He  did,  he  says,  before 
the  10th  of  November,  the  day  named  in  the  award,  make 
and  execute,  and  offer  to  deliver  to  the  plaintiff,  such  deed 
as  in  the  said  award  is  mentioned,  for  such  land  as  in  the 
declaration  is  mentioned. 

Though  each  of  the  three  special  counts  charges  that  the 
defendant  hath  not  performed  "  his  part  of  the  said  agreement 
or  award,^'  yet  it  is  plain  that  in  each  count  the  plaintiff  sues 
only  upon  the  award,  and  he  sets  out  in  substance,  as  a 
breach  of  the  submission  bond,  that  the  defendant  did  not 
perform  the  award,  and  besides  that  in  fact  he  could  not  do 
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SO,  "because  he  had  not  a  title  to  the  land  of  which  he  was 
directed  by  the  award  to  make  a  good  and  sufficient  deed 
of  conveyance^  in  fee  simple,  to  the  plaintiff 

The  defendant's  answer  is,  that  he  did  within  the  time 
limited  by  the  award  make,  and  execute,  and  offer  to  deliver 
to  the  plaintiff,  such  deed  as  in  the  said  award  is  mentioned, 
for  such  land  as  is  in  the  declaration  mentioned.  If  that  be 
true,  then  surely  the  plaintiff  can  have  no  cause  of  action. 
The  only  question  upon  the  pleas  could  be  whether  the 
defendant  can  support  his  plea  by  evidence.  If  he  can,  it 
is  impossible  to  deny  that  he  has  fulfilled  the  condition  of 
the  bond. 

If  the  direction  that  the  defendant  "shall  make  a  good  and 
sufficient  deed  of  conveyance  in  fee  simple,  with  the  usual 
covenants,"  is  not  fulfilled  by  merely  making  a  deed  of  con- 
veyance good  in  point  of  form,  unless  the  defendant  had  at 
the  time  a  good  title  that  would  pass  by  such  deed,  then  it 
would  have  been  open  to  the  plaintiff  to  repel  the  defendant's 
proof  of  performance  by  showing  that  he  had  no  title,  or  not 
a  perfect  title  at  the  time  he  made  the  deed.  If  the  award 
does  not  import  more  than  that  the  defendant  should  make 
a  deed  of  conveyance  good  in  point  of  form  to  convey  in  fee 
simple  the  land  named,  then  what  the  plaintiff  relies  on  as 
a  failure  on  the  defendant's  part  would  not  signify. 

Judgment  for  defendant  on  demurrer. 


MULVANEY,   ASSIGNEE  OF  THE   ShERIFE  OF  WeNTWORTH, 

V.  Hopkins  et  al. 

Replevin  bond — Action  on — Omission  to  prosecute  suit  with  effect. 

In  an  action  of  replevin  defendant  pleaded — 1.  That  he  did  not  detain  the 
goods.  2.  Not  guilty.  3.  That  the  goods  were  not  the  plaintiff's.  Judg- 
ment was  given  for  defendant  upon  the  first  and  second  issues,  and  for  the 
plaintiff  on  the  third. 

Held,  in  an  action  on  the  replevin  bond,  that  the  defendant  had  not  prose- 
cuted his  suit  with  effect,  within  the  meaning  of  the  bond,  and  that  the 
plaintiff  (defendant  in  replevin)  was  entitled  to  recover  his  costs  of  defence. 

This  was  an  action  on  a  replevin  bond,  by  the  plaintiff, 
as  assignee  of  the  sheriff,  against  Robert  Hopkins,  Patrick 
O'Brien,  Murray  Anderson,  and  John  Wilson. 

The  declaration  set  out  the  action  of  replevin,  brought  in 
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the  Common  Pleas  by  Hopkins  and  O'Brien  against  Mulvaney, 
for  two  horses,  and  the  execution  of  the  bond  by  defendants, 
conditioned  that  the  plaintiffs  in  that  action  should  prosecute 
their  suit  with  effect  and  without  delay  against  the  said  Mul- 
vaney, and  should  make  a  return  of  the  goods,  if  a  return 
should  be  adjudged  ;  and  the  breach  assigned  was  that  the 
said  plaintiffs  did  not  prosecute  their  suit  with  effect,  and 
that  the  plaintiff  in  this  action  was  thereby  put  to  costs 
and  expense  about  his  defence  in  the  said  action,  which  de- 
fendants had  not  paid. 

The  defendants  pleaded,  that  the  said  Hopkins  and  O'Brien 
did  prosecute  their  suit  with  effect,  on  which  issue  was  joined  ; 
and  a  case  was  stated  for  the  opinion  of  the  court,  from  which 
it  appeared  that  in  the  action  of  replevin,  in  which  the  de- 
claration complained  of  a  detention  only,  the  defendant, 
Mulvaney,  pleaded — 1.  That  he  did  not  detain  the  goods  of 
the  plaintiffs.  2.  Not  guilty.  3.  That  the  goods  were  not 
the  plaintiffs'.  That  judgment  therein  was  given  for  the  de- 
fendant upon  the  first  and  second  issues,  and  for  the  plaintiffs 
on  the  third  issue,  and  that  upon  such  judgment  costs  were 
taxed  in  favou:,  of  the  defendant  at  .£12  15s.  lOd.,  and  judg- 
ment therefor  entered,  which  costs  had  not  been  paid. 

It  was  admitted  that  no  return  was  made  or  adjudged  of 
said  goods. 

The  question  for  the  opinion  of  the  court  was,  whether 
under  these  facts  the  proceedings  in  the  original  suit  were 
prosecuted  with  effect,  according  to  the  condition  of  the 
bond ;  and  it  was  agreed  that  if  so,  then  the  judgment 
should  be  for  defendants,  if  not  for  the  plaintiff,  for  the  said 
sum  of  £12  15s.  lOd.,  the  costs  above  mentioned. 

McKelcan,  for  the  plaintiff,  cited  Perreau  v.  Bevan,  5  B. 
&  C.  284 ;  Jackson  v.  Hanson,  8  M.  &  W.  47T. 

Anderson,  contra,  cited  Page  v.  Eamer,  1  B.  &  P.  378, 
381,  note ;  Dias  v.  Freeman,  5  T.  R.  195  ;  Phillips  v.  Price, 
3  M.  &  S.  182  ;  11  Geo.  II.,  ch.  19  ;  14  &  15  Vic,  ch.  64. 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  defendants  cannot  relieve  themselves  from  their  bond, 
23  VOL.  XVIII. 
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unless  by  proving  that  they  have  not  broken  the  condition 
in  either  respect ;  and  they  could  only  be  held  to  have  done 
this  upon  its  appearing  that  Hopkins  and  O'Brien  did  not 
fail  to  prosecute  the  replevin  suit  with  effect ;  and  if  a  return 
of  the  goods  had  been  adjudged  the  defendants  must  have 
shewn  that  the  plaintiffs,  Hopkins  and  O'Brien,  did  return 
them,  for  their  failing  in  either  respect  would  give  the 
plaintiff  this  right  of  action. 

The  breach  assigned  is  that  Hopkins  and  O'Brien  did  not 
prosecute  their  suit  with  effect,  and  it  is  admitted  that  they 
did  not.  That  of  course  gives  a  right  of  action,  according 
to  the  very  words  of  the  condition,  and  there  is  nothing  else 
in  issue.  The  parties  admit  that  there  was  no  return  of  the 
goods  adjudged. 

The  question  raised  is  whether  under  such  circumstances 
the  plaintiffs  can  properly  be  held  to  have  failed  to  prosecute 
their  suit  with  effect,  since  they  succeeded  on  the  issue  which 
established  that  the  goods  were  theirs,  and  therefore  no  return 
could  be  adjudged,  for  nothing  appeared  on  the  record,  or 
in  the  event  of  the  first  action,  to  shew  a  right  in  Mulvaney 
to  detain  the  goods  which  it  is  now  ascertaini)d  belonged  to 
the  plaintiffs. 

For  any  thing  that  appears  in  the  statement  of  the  plead- 
ings in  the  replevin  suit,  the  plaintiffs  in  that  suit  may  have 
intended  to  complain  of  Mulvaney  for  detaining  their  cattle 
on  a  distress  for  rent,  as  well  as  for  any  other  cause.  The 
defendant  denied  the  detention  at  all  events,  and  succeeded 
upon  that  traverse  ;  and  we  do  not  see,  then,  how  we  can 
deny  that  the  plaintiffs  having,  no  matter  for  what  cause, 
failed  to  prosecute  their  suit  with  effect,  they  must  pay  the 
costs  according  to  the  condition  of  their  bond. 

McLean,  J.— In  the  suit  in  replevin,  wherein  Robert 
Hopkins  and  Patrick  O'Brien  were  plaintiffs,  and  Patrick 
Mulvaney  was  defendant,  the  jury  found  the  issues  on  the 
pleas  of  not  guilty  and  non-detinet  in  favour  of  the  defend- 
ant, and  the  issue  as  to  property  in  favour  of  the  plaintiffs 
— thus  finding  that  the  property  was  that  of  the  plaintiffs, 
but  that  the  defendant  was  not  guilty  of  the  detention  com- 
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plained  of  in  the  declaration.  Having  acquitted  tlie  defend- 
ant of  the  detention  the  verdict  entitled  him  to  the  costs,  as 
in  truth  that  was  the  only  matter  contained  in  the  declara- 
tion against  the  defendant.  He  chose  to  enter  a  plea,  so 
that  the  plaintiffs  would  have  to  prove  their  property  in  the 
horses,  and  having  put  them  to  the  necessity  of  proof  on 
that  head  the  defendant  must  pay  the  costs  of  that  issue, 
but  to  prosecute  his  suit  with  effect  it  was  necessary  to  es- 
tablish the  detention  of  the  horses  of  the  plaintiffs,  as  alleged 
in  the  declaration.  The  suit  has  wholly  failed  in  its  object  : 
that  is,  in  the  recovery  of  two  horses  alleged  to  have  been 
illegally  detained  by  defendant,  for  the  jury  have  found 
that  they  were  not  detained.  The  plaintiff  must  of  course 
pay  the  costs  of  the  issue  found  against  him,  but  he  is  en- 
titled to  the  general  costs  of  the  cause,  and  to  enter  judg- 
ment for  the  amount.  No  return  of  the  horses  to  the  de- 
fendants could  be  awarded,  for  if  the  plaintiff  did  not  detain 
them  in  his  possession  he  could  not  return  them.  The  only 
question  before  us  is  whether  the  defendants  prosecuted  their 
suit  against  the  plaintiff  with  effect,  as  they  bound  them- 
selves by  their  bond  to  do  when  they  replevied  the  horses. 
It  is  clear  they  have  not  done  so,  and  we  can  only  infer 
from  the  finding  of  the  jury  that  they  never  had  any  cause 
of  action  against  the  plaintiff,  or  if  they  had  that  it  was 
removed  before  the  action  was  instituted. 
Burns,  J.,  concurred. 

Judgment  for  plaintiff. 


Phillips  v.  Richard  Dempsey  and  John  W.  Dempsey. 

Attorney — Breach  of  duty — Retainer — Authority. 

Declaration  averred  that  the  plaintiff  employed  R.  &  J.,  the  defendants,  as 
attorneys,  for  reward,  to  prosecute  a  certain  action  of  the  plaintiff  against 
one  W.  :  that  judgment  was  recovered,  and  the  plaintiff  then  retained  de- 
fendants to  issue  execution  :  that  the  lands  of  W.  were  sold  under  such 
execution  by  the  sheriff  to  J.,  one  of  the  defendants,  yet  that  defendants, 
not  regarding  their  duty,  did  not  require  said  J.  to  pay  the  purchase  money 
to  the  sheriff",  although  at  their  request  the  sheriff  conveyed  the  land  to 
him,  but  as  such  attorneys  discharged  the  sheriff  from  said  money,  which 
had  not  been  paid  to  the  plaintiff. 

Held,  on  demurrer,  that  a  good  cause  of  action  was  shewn. 

The  declaration  alleged  that  the  plaintiff,  heretofore,  to 
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wit,  on,  &c.,  retained  and  employed  the  defendants,  then 
being  attorneys  of  the  Court  of  Common  Pleas,  as  such  at- 
torneys, for  certain  fees  and  reward  to  the  defendants  in 
that  behalf,  to  prosecute  a  certain  action  of  the  plaintiff 
against  one  M.  for  divers  large  sums  of  money,  to  wit,  to  the 
amount  of  ^1000,  due  and  owing  from  the  said  M.  to  the 
plaintiff:  that  the  defendants,  being  so  retained  and  em- 
ployed by  the  plaintiff,  did  afterwards,  to  wit,  on,  &c.,  pro- 
secute the  said  action  of  the  plaintiff  against  the  said  M. 
in  the  Court  of  Common  Pleas,  and  such  proceedings  were 
thereupon  had  that  the  plaintiff  recovered  judgment  in  the 
said  action  in  the  said  court  against  the  said  M.,  for  the  sum 
of  £638  5s.  lid.  ;  and  having  recovered  such  judgment,  in 
order  to  obtain  satisfaction  thereof  the  plaintiff  then  retained 
and  employed  the  defendants  as  such  attorneys,  for  fees  and 
reward,  to  issue  execution  thereupon  against  the  said  M., 
and  such  proceedings  were  thereupon  had  that  the  defend- 
ants, as  such  attorneys,  afterwards,  to  wit,  on,  &c.,  issued 
execution  against  the  lands  of  the  said  M.  to  the  sheriff  of 
the  united  counties  of  Essex  and  Lambton,  upon  which  said 
execution  certain  lands  of  the  said  M.,  in  the  said  county 
of  Lambton,  were  seized  and  taken  in  execution  by  the  said 
sheriff,  and  in  due  course  of  law  were  sold  by  the  said  sheriff, 
under  the  said  execution  of  the  plaintiff,  to  the  said  John  W. 
Dempsey,  one  of  the  defendants,  for  the  price  or  sum  of  £750 ; 
and  the  plaintiff  averred  that  the  defendants,  not  regarding 
their  duty  as  such  attorneys,  did  not  require  the  said  John  W. 
Dempsey  to  pay  the  said  sum  of  £750  to  the  said  sheriff  for 
the  said  purchase  money  of  the  said  lands,  although  the  said 
sheriff,  at  the  request  and  by  the  direction  of  the  said  defend- 
ants, duly  executed  a  deed  in  fee  of  the  said  lands  to  the  said 
John  W.  Dempsey,  but  as  such  attorneys  discharged  the  said 
sheriff  from  the  said  sum  of  money  ;  and  that  the  plaintiff 
had  not  as  yet  been  paid  the  said  sum  of  £750,  either  by 
the  said  sheriff  or  the  said  John  W.  Dempsey,  or  the  defen- 
dants, and  the  same  had  been  hitherto  wholly  lost  to  the 
plaintiff. 

Defendants  demurred,  on  the  grounds  that  no  such  neglect 
or  improper  conduct  on  the  part  of  the  defendants  as  attor- 
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neys  is  alleged  in  said  first  count  as  would  render  tliem 
liable  to  an  action  at  the  suit  of  the  plaintiff  under  the  re- 
tainer set  out :  that  the  retainer  alleged  is  that  the  defend- 
ants should  issue  an  execution  upon  the  said  judgment, 
which  it  appears  was  duly  performed  by  the  defendants,  and 
it  was  no  part  of  the  duty  of  the  defendants,  under  such 
retainer,  to  compel  a  purchaser  at  sheriff's  sale  to  pay  the 
money  to  the  sheriff :  that  the  neglect  and  improper  conduct 
appears  to  have  been  on  the  part  of  the  sheriff  in  not  making 
the  money  on  the  execution,  and  that  the  plaintiff's  cause  of 
action,  if  any,  is  against  the  sheriff,  and  not  the  defendants : 
that  it  is  not  stated  how  the  said  sheriff  vfas  discharged : 
that  the  defendants,  as  attorneys  retained  merely  to  issue 
an  execution,  had  no  power  to  discharge  the  sheriff  from 
the  sum  of  money  so  alleged  to  have  been  bid  by  the  de- 
fendant John  W.  Dempsey,  and  that  it  appears  the  sheriff 
is  still  legally  liable  to  the  plaintiff  therefor ;  and  at  all 
events  no  such  retainer  is  stated  as  would  render  the  alleged 
conduct  of  the  defendants  as  attorneys  actionable  at  the  suit 
of  the  plaintiff. 

R.  A,  Harrison,  for  the  demurrer,  cited  Tipping  v.  Johnson, 
2  B.  &  P.  357 ;  Searson  v.  Small,  5  U.  C.  R.  259 ;  Savory 
V.  Chapman,  11  A.  &  E.  836  ;  Brock  v.  McLean,  Tay.  Rep. 
548 ;  Stocking  v.  Cameron,  6  0.  S.  475  ;  Connop  v.  Challis, 
2  Ex.  484  ;  C.  L.  P.  A.  1856,  sec.  191. 

Cameron,  Q.  C,  contra,  cited  Levi  v.  Abbott,  4  Ex.  588. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that,  although  it  is  only  stated  in  the  declara- 
tion that  the  retainer  of  the  defendants  was  to  take  out  exe- 
cution against  Merritt,  the  plaintiff's  debtor,  yet  that  may 
be  held  to  have  bound  the  defendants  to  use  proper  diligence 
in  obtaining  from  the  plaintiff  the  fruits  of  the  execution, 
especially  since  the  defendants  did  so  far  control  the  subse- 
quent proceedings  as  to  discharge  the  sheriff,  as  the  declara- 
tion alleges,  from  the  money,  which  means,  as  we  presume, 
from  collecting  and  paying  over  the  money. 

We  must  now  look  at  the  whole  declaration  to  see  whether 
it  states  a  good  cause  of  action,  whether  according  to  one 
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form  or  another,  and  it  must  be  a  wrong,  a  breach  of  duty,  in 
a  plaintiff's  attorney  to  purchase  the  land  of  the  execution 
debtor,  under  a  writ  sued  out  by  such  attorney,  to  take  from 
the  sheriff  a  conveyance  to  himself  under  such  sale,  and  then 
direct  the  sheriff  that  he  need  take  no  steps  to  collect  the  pro- 
ceeds of  the  sale,  while  all  this  time,  and  to  the  time  of  bring- 
ing this  action,  the  plaintiff  in  the  execution  remains  unpaid. 

This  is  what  is  stated  in  this  declaration.  No  doubt  it  is 
capable  of  such  explanation  as  may  do  away  with  any  ap- 
pearance of  wrong  being  either  done  or  intended ;  but  as 
the  case  is  stated  in  the  declaration  we  think  the  action  lies, 
because,  for  all  that  appears,  the  land  was  bought  for  the 
private  benefit  of  one  of  the  defendants,  and  not  upon  any 
instruction  from  the  client,  and  there  is  nothing  stated  to 
shew  that  the  debtor  had  no  interest  in  the  land,  if  that 
would  furnish  a  defence. 

We  allow  the  defendants  to  move,  within  a  month,  to 
withdraw  their  demurrer,  and  plead,  on  payment  of  costs, 
if  they  desire  it. 

Judgment  for  plaintiff  on  demurrer. 


Regina  v.  Davis. 

Indictment  for  ohtaining  goods  under  false  pretences— Note  give7i  almost  paid — 
Evidence — Form  of  indictment. 

Where  a  person  tenders  to  another  a  promissory  note  of  a  third  party,  in 
exchange  for  goods,  though  he  says  nothing,  yet  he  should  be  taken  to 
af&rm  that  the  note  has  not  to  his  knowledge  been  paid,  either  wholly  or 
to  such  an  extent  as  almost  to  destroy  its  value. 

Held,  that  on  the  evidence  in  this  case,  set  out  below,  it  was  properly  left  to 
the  jury  to  say  whether  the  note  for  $100,  which  defendant  gave  to  the 
prosecutor  for  the  full  amount,  had  or  had  not  been  paid  except  the 
value  of  half  a  barrel  of  flour ;  and  that  the  conviction  was  warranted. 

Held,  also,  that  the  indictment  was  clearly  sufficient,  as  it  followed  exactly 
the  form  sanctioned  by  18  Vic,  ch.  92, 

Criminal  Case  reserved. — The  following  is  a  copy  of  the 
case,  as  submitted  by  the  Chairman  of  the  Quarter  Sessions : 

case. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Ontario,  held  at  Whitby,  on  the  8t;h  of  March^ 
1859,  William  John  Davis  was  tried  upon  the  following 
indictment : 

County  of  Ontario,  to  wit.— The  jurors  for  our  lady  the 
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Queen,  upon  their  oath  present,  that  William  John  Davis, 
on  the  26th  of  October,  1858,  at  the  township  of  Scott,  in 
the  county  of  Ontario,  unlawfully,  fraudulently,  and  know- 
ingly, by  false  pretences,  did  obtain  from  one  Malond  De 
Geer,  one  horse,  of  the  goods  and  chattels  of  the  said  Ma- 
lond De  Geer,  with  intent  to  defraud,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

J.  V.  Ham,  for  the  defendant,  moved  to  quash  the  in- 
dictment, because  the  pretence  by  which  the  horse  was 
obtained  was  not  set  out  in  the  indictment.  I  overruled  the 
objection,  considering  that  the  12th  section  of  18  Vic,  ch. 
92,  rendered  such  an  averment  unnecessary,  and  the  trial 
proceeded. 

The  evidence  for  the  prosecution  was  as  follows  : 

George  Steivart.—l  made  the  note  produced,  payable  to 
Davis  (the  prisoner) :  I  had  a  note  against  Davis  for  JlOO  and 
16  months'  interest,  which  I  gave  to  Davis  for  the  note  he 
had  against  me  :  Davis  said,  as  a  reason  for  not  giving  up 
my  note,  that  his  wife  had  secreted  it  from  him  :  I  under- 
stood that  D6  Geer  afterwards  had  the  note. 

Gross-examined. — He  never  asked  me  for  it :  the  note 
which  I  gave  up  fell  due  in  January,  1858  :  it  was  made  by 
defendant  and  his  brother-in-law  :  when  I  bought  the  place 
from  Davis  I  gave  him  up  one  note  for  $100,  another  note 
for  §40,  and  my  own  note  for  J50  :  I  did  not  agree  to  pay 
the  $100  note  passed  off  over  and  above  the  notes  I  gave 
him  :  the  school-master  drew  up  the  $50  note  :  Mr.  Chap- 
man knew  nothing  about  that  note :  I  never  told  any  one 
that  I  was  to  give  $300  for  the  land  :  I  held  two  notes 
against  Davis,  one  for  $40,  another  for  $100  and  16  months' 
interest  on  it :  the  next  day  Davis  came  to  my  place  and 
made  a  new  arrangement,  by  which  he  was  to  give  me  up 
my  note  for  $100,  and  I  gave  him  his  own  $40  and  my  own 
for  $50,  due  the  1st  of  January  following  :  I  gave  my  own 
note  instead  of  Ashton  J.  Burris's  note  :  the  $100  note 
passed  off  to  De  Geer  has  all  been  paid,  except  the  price  of 
half  a  barrel  of  flour,  and  I  offered  defendant  a  whole  barrel 
of  flour  sooner  than  to  have  any  trouble  about  the  note. 

Michael  Chapman. — Both  these  parties,  Davis  and  Stew- 
art, requested  me  to  transfer  the  bond  of  a  piece  of  land, 
consideration  <£50  :  the  payment  was  to  be  in  notes,  one 
note  for  £25  against  Davis  and  his  brother-in-law,  held  by 
the  prosecutor,  was  to  be  given  up  as  payment  of  the  first 
instalment,  and  I  drew  up  a  note  for  $100  for  balance  of 
purchase  money  :  then  Davis  and  Stewart  met  in  my  pre- 
sence about  the  time  the  note  fell  due,  and  Stewart  asked 
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him  if  he  had  not  received  certain  articles  in  payment  of 
said  note,  which  Davis  said  he  had  received,  and  which  on 
being  cast  up  by  myself  I  found  to  be  equal  in  amount  to 
the  note  given  to  him  by  Stewart,  except  the  value  of  half  a 
barrel  of  flour.  I  was  under  the  impression  from  all  that 
occurred  that  day  that  Stewart  had  paid  the  note  of  $100 
to  Davis  (that  is,  the  last  $100)  except  the  half  barrel  of 
flour,  and  Stewart  said  he  would  give  Davis  a  whole  barrel 
of  flour  sooner  than  have  any  trouble  about  the  note. 

Leonard  Lapier, — At  Chapman's  tavern  I  heard,  as  I 
stated  in  my  former  evidence.  (He  corroborating  Chap- 
man's testimony.) 

G-eorge  Long. — I  was  at  the  place  when  Davis  and  Stew- 
art made  the  bargain  :  the  consideration  was  X50. 

Malond  Be  Geer. — I  bought  a  note  from  Davis  for  £25  : 
the  note  produced  I  believe  to  be  the  one :  I  do  not  read 
writing  :  this  was  in  October,  1858  :  I  gave  a  horse  for  it 
worth  $100  :  I  lost  nothing  by  the  transaction  :  the  note  I 
passed  off  afterwards  to  another  party  for  value  :  I  do  not 
know  for  certainty  that  this,  is  the  note :  I  went  to  Davis  at 
the  instance  of  a  young  man  :  I  made  purchase  of  the  note 
in  the  usual  way  :  Davis  said  that  he  had  not  pressed  Stew- 
art for  payment,  as  he  had  not  pressed  him  for  some  money 
he  had  borrowed  of  him  :  Chapman  told  me  the  day  after  I 
got  the  note  that  the  note  had  been  paid. 

C7^oss-examined, — Stewart  said  to  me  afterwards  that  he 
had  given  far  more  than  <£50  for  the  land. 

defence. 

Jacob  Castor. — Before  I  bought  the  note  in  question  from 
De  Geer,  I  went  to  see  Stewart  about  the  payment  of  the 
note  :  he  said  he  had  paid  it  once,  and  did  not  want  to  pay 
it  again :  afterwards  he  was  told  by  Mitchell  to  pay  the 
note,  and  look  to  Davis  for  the  amount :  after  that  I  took 
the  note :  Stewart  told  me,  after  the  purchase  of  the  piece 
of  land,  that  he  would  sell  it  for  what  he  gave  for  it  $300, 
(the  note  produced) :  I  could  not  say  if  it  be  the  same  note  : 
it  is  the  same  amount. 

Simeon  Press. — Stewart  told  me  if  I  got  the  note  from 
De  Geer  he  would  pay  it  to  me  in  land  :  1  heard  some  con- 
versation between  Davis  and  Stewart  and  some  others  in 
the  bar-room:  I  understood  Stewart  had  given  or  was  to 
give  $300  for  Davis's  land  :  Stewart,  sometime  in  the  fall, 
told  me  that  he  would  pay  the  note. 

James  Lodd, — In  May,  1857,  I  met  Davis  and  Stewart : 
Davis  told  me  he  had  sold  the  place  to  Stewart :  the  Chapman 
note  £25,  another  note  against  Davis  <£25,  and  one  for  $50. 
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At  the  close  of  the  evidence,  Mr.  Ham  for  the  defendant 
renewed  his  objection  to  the  sufficiency  of  the  indictment, 
and  contended  that  the  false  pretence  should  have  been 
averred  and  then  negatived  in  express  words.  He  also  con- 
tended that  the  evidence  did  not  shew  that  any  indictable 
offence  had  been  committed  by  the  defendant,  and  that  at 
any  rate  the  defendant  was  entitled  to  be  acquitted  on  the 
following  grounds  : 

Firsty  because  there  was  no  evidence  of  the  defendant 
having  made  any  verbal  representation  of  a  false  and  fraud- 
ulent nature,  in  order  to  obtain  the  horse  mentioned  in  the 
indictment,  and  because  the  conduct  of  the  defendant  did  not 
amount  to  the  making  of  a  false  pretence  under  the  statute. 

Secondly^  because  there  was  no  evidence  that  the  defend- 
ant did  the  act  charged  with  intent  to  defraud. 

Thirdly^  because  Stewart's  and  Chapman's  evidence  both 
shewed  that  the  price  of  half  a  barrel  of  flour  was  yet  due 
on  the  note  when  Davis,  the  defendant,  sold  it,  and  there- 
fore the  defendant  had  a  right  to  sell  it  to  that  amount  at 
any  rate ;  and  that  the  conduct  of  the  defendant  in  selling  it 
did  not  amount  to  a  pretence  that  the  note  was  unpaid  at 
the  time  of  sale. 

Fourthly^  because  Stewart,  the  prosecutor,  had  told  Sim- 
eon Press,  one  of  the  witnesses,  that  if  he  got  the  note  from 
De  Geer,  he,  Stewart,  would  pay  witness  for  it  in  land,  and 
therefore  defendant  must  have  a  right  to  sell  it  as  he  had  done. 

I  overruled  all  these  objections,  and  left  the  case  to  the 
jury,  telling  them  that  if  they  believed  Stewart's  and  Chap- 
man's testimony  that  the  note  was  all  paid  but  the  price  of 
the  half  barrel  of  flour,  they  might  infer  from  the  conduct 
of  the  defendant  in  selling  the  note  for  $100  that  he  had 
sold  it  as  if  it  was  unpaid  to  that  amount,  and  that  the  mere 
selling  of  it  for  that  amount,  when  it  was  all  paid  but  a 
small  sum,  was  a  false  pretence  under  the  statute.  And 
that  the  questions  of  law  would  be  reserved  for  the  Court  of 
Queen's  Bench,  when  the  defendant  would  get  the  benefit  of 
the  law  if  it  should  be  in  his  favour. 

Mr.  Ham^  for  the  defendant,  objected  to  my  charge,  and 
the  jury  found  the  defendant  guilty. 

The  judgment  was  reserved,  and  the  defendant  was  ad- 
mitted to  bail,  to  appear  and  receive  sentence  at  the  next 
court  of  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Ontario. 

The  questions  for  the  opinion  of  the  court  are,  1st.  Whe- 
ther the  selling  of  the  promissory  note  under  the  circum- 
stances mentioned  in  the  evidence,  is  an  offence  within  the 
meaning  of  the  statute.  2nd.  Whether  the  indictment  is 
24  VOL.  XVIII. 


184        queen's  bench,  EASTER  term,  22  VIC,  1859. 

sufficient  in  law ;  and  if  it  is,  3rd.  Whether  the  facts  proved 
are  sufficient  to  support  it. 

Z.  BuRNHAM,  Chairman,  Quarter  Sessions. 

R.  A.  Harrison^  for  the  Crown,  cited  4  &  5  Vic,  ch.  25, 
sec.  45  ;  Imperial  act  7  &  8  Geo.  IV.,  ch.  29,  sec.  53  ;  Russ. 
C.  &  M.  II.,  287  ;  Arch.  Crim.  Pig.  386  ;  Rex  v.  Lara, 
6  T.  R.  567  ;  Rex  v.  Parker,  1  Moo.  C.  C.  1 ;  Rex  v.  Flint, 
Russ.  &  Ry.  460;  Rex  v.  Freeth,  lb.  127;  Regina  v. 
Wickham,  10  A.  &  E.  34 ;  Rex  v.  Spencer,  3  C.  &  P.  420  ; 
18  Vic,  ch.  92,  sec.  12. 

J.  V.  Ham,  contra,  cited  Rex.  v.  Mason,  2  T,  R.  581 ; 
Regina  v.  Keighley,  1  Dears.  &  Bell  C.  C.  145  ;  Regina  v. 
West,  lb.  575 ;  Young  v.  The  King,  3  T.  R.  98 ;  Rose  Crim. 
Ev.  449  ;  Regina  v.  Martin,  8  A.  &  E.  481 ;  Regina  v. 
Butcher,  4  Jur.  N.  S.  1157. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  form  of  this  indictment  follows  exactly  the  form 
sanctioned  by  statute  18  Vic,  ch.  92,  and  cannot  therefore 
be  held  to  be  insufficient. 

We  are  of  opinion  that  when  a  person  tenders  to  another 
a  promissory  note  of  a  third  party,  in  exchange  for  money 
or  goods,  although  he  may  say  nothing  upon  the  subject, 
yet  he  should  be  taken  by  his  conduct  to  affirm  or  pretend 
that  the  note  has  not  to  his  knowledge  been  paid,  either 
wholly  or  to  such  an  extent  as  has  almost  destroyed  its 
value,  leaving  only  such  a  trifling  sum  due  as  would  make 
the  note  a  wholly  inadequate  consideration  for  what  was 
obtained  in  exchange. 

Whether  the  note  for  100  dollars  against  Stewart,  which 
the  defendant  gave  to  De  Geer  in  exchange  for  the  horse, 
had  or  had  not  been  all  paid  up  by  Stewart  except  the 
value  of  half  a  barrel  of  flour,  and  paid  to  the  knowledge  of 
the  defendant,  was  a  question  for  the  jury  upon  the  evidence. 
If  it  was,  then  the  defendant  was  in  our  opinion  rightly 
convicted.  The  charge  of  the  learned  judge  was  correct,  we 
think,  and  the  evidence  in  support  of  the  prosecution,  if 
believed  by  the  jury,  was  sufficient  to  warrant  the  conviction. 

We  think,  therefore,  the  conviction  was  proper. 

Conviction  affirmed. 
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Anderson  v.  Van  Buseck. 

Sale  of  land — Joint  purchase — Arbitration —  Unauthorised  award —  Waiver  ly 
pleading  performance — Agreement  at  the  trial. 

Plaintiff  and  defendant  agreed  verbally  that  defendant  should  purchase  the 
interest  of  one  T.  in  a  lot  of  land,  200  acres,  and  that  the  plaintiff  should 
pay  defendant  half  the  price,  and  receive  from  him  a  conveyance  of  half 
the  property.  It  was  supposed  then  by  the  parties  that  T.  owned  half  the 
lot,  and  the  plaintiff  paid  defendant  £26  9s.  on  account,  the  understanding 
being  that  the  plaintiff  should  have  his  choice  of  fifty  acres,  and  should  for- 
feit the  money  paid  if  he  did  not  take  it.  It  turned  out  that  T.  had  only 
two  undivided  fourth  parts  of  the  lot,  which  defendant  purchased,  and  de- 
fendant saw  the  deed  to  him,  and  tried  to  sell  to  a  third  party.  Afterwards, 
however,  they  disputed,  and  referred  the  matter  to  arbitrators,  who 
directed  that  defendant  should  convey  to  the  plaintiff  fifty  acres  of  the 
land.  Defendant  tendered  a  deed  of  an  undivided  fourth  part,  being  all 
that  he  could  give,  but  the  plaintiff  refused  it,  and  brought  an  action  on 
the  award,  to  which  the  defendant  pleaded  performance  only.  At  the  trial 
a  verdict  was  entered  for  defendant,  with  leave  reserved,  if  he  was  not 
so  entitled,  to  enter  a  verdict  for  the  plaintiff  for  the  £26  9s.  and  interest. 

Held,  1.  That  defendant  was  not  entitled  to  a  -verdict  in  his  favour,  for 
though  the  award  was  unauthorised,  yet  he  had  not  objected  to  it,  but 
pleaded  performance,  which  he  had  clearly  failed  to  prove. 

2.  That  a  verdict  must  go  for  the  plaintiff  for  the  £26  9s.,  as  it  had  been 
so  agreed  at  the  trial,  although  under  the  circumstances  the  plaintiff  was 
not  necessarily  entitled  to  that  sum,  the  defendant  having  offered  to  do 
all  that  he  had  a  just  claim  to  call  upon  him  for. 

The  declaration  in  the  first  count  set  forth  that  defendant, 
on  the  10th  of  October,  1856,  bj  his  bond  became  bound  to 
the  plaintiff  to  submit  to  the  award  of  A.  C,  C.  R.,  and  S.  R., 
chosen  as  arbitrators  between  the  parties,  to  award  and 
determine  "  of  and  concerning  all  manner  of  actions,  causes 
of  action,  suits,  controversies,  claims  and  demands  whatsoever 
then  pending,  existing,  or  held  between  the  defendant  and 
the  plaintiff."  It  then  set  out  an  award  duly  made  under 
the  said  submission,  by  which  it  was  directed  that  the  defen- 
dant "  should  make,  execute,  and  deliver,  on  or  before  the 
10th  of  November,  1856,  a  good  and  sufficient  deed  of  con- 
veyance in  fee  simple,  with  the  usual  covenants,  of  a  certain 
parcel  of  land,  situate,  lying  and  being  in  the  township  of 
Uxbridge,  &c.,  containing  by  admeasurement  fifty  acres,  be 
the  same  more  or  less,  being  composed  of  part  of  lot  number 
twenty-six  in  the  seventh  concession  of  the  said  township  of 
Uxbridge  ;  and  that  the  said  James  Anderson  (the  plaintiff) 
"  should  pay  to  the  defendant  .£123  lis.  immediately  upon 
the  execution  and  delivery  of  the  said  deed,  or  by  the  said 
James  Anderson  giving  a  mortgage  or  other  sufficient  secu- 
rity, in  accordance  with  their  former  agreement." 

The  plaintiff  then  averred  that  he  was  always  ready,  and 
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offered  to  perform  his  part  of  the  agreement  and  award,  and 
that  he  paid  to  the  defendant  £56  9s.,  yet  that  defendant 
had  not  performed  his  part  of  the  agreement  or  award,  and 
had  not  hitherto  been  able  to  furnish  a  good  and  sufficient 
title  to  the  said  land,  or  any  part  thereof,  and  that  defend- 
ant never  had  any  title  to  the  said  land  or  any  part  thereof,  and 
was  and  is  unable  to  perform  his  part  of  the  award  by  reason 
of  having  no  title  to  the  said  lot,  so  that  the  plaintiff  had  lost 
the  money  so  paid  to  the  defendant,  and  the  profits  which 
he  might  have  derived  from  the  said  land. 

In  the  second  and  third  counts  the  submission  were  set 
out  differently,  but  the  award  and  breach  were  averred  in 
the  same  terms. 

The  declaration  contained  a  fourth  count,  upon  an  alleged 
agreement  by  defendant  to  sell  to  the  plaintiff  a  part  of  lot 
number  twenty-six  in  the  seventh  concession  of  Uxbridge, 
containing  fifty  acres,  more  or  less,  and  to  furnish  the  plain- 
tiff with  a  good  and  sufficient  title  to  the  same  free  from  in- 
cumbrances :  that  the  plaintiff  paid  to  defendant  £56  9s.  in 
pursuance  of  the  agreement,  but  that  the  defendant,  though 
requested,  had  not  furnished  the  plaintiff  with  a  good  and 
sufficient  title,  &c. 

Common  counts  were  added,  for  money  lent,  money  paid, 
and  money  had  and  received. 

The  defendant  pleaded  to  the  first,  second  and  third 
counts,  severally,  that  he  did,  in  pursuance  of  the  award, 
make,  execute,  and  tender  and  offer  to  deliver  to  the  plain- 
tiff "  such  deed  as  in  the  said  award  is  mentioned,  for  such 
land  as  in  the  said  count  is  mentioned." 

To  the  fourth  count  the  defendant  pleaded  never  indebted, 
and  that  he  did  not  agree  as  in  that  count  mentioned  ;  and 
to  the  last  count,  never  indebted,  and  set  off. 

The  plaintiff  took  issue  on  all  the  pleas,  and  demurred  to 
those  to  the  first  three  counts,  (a) 

At  the  trial,  at  Toronto,  hefove  Bohinson,  C.  J.,  it  appeared 
that  there  was  never  any  agreement  in  writing  between  the 
parties  about  the  conveyance  of  land,  but  there  was  a  dispute 
between  them  about  land  under  the  following  circumstances  : 

The  late  Charles  Thompson  was  understood  to  have  an 


(a)  See  the  demurrer  reported  ante,  page  172. 
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interest  in  the  lot  number  twenty-six,  in  the  seventh  conces- 
sion of  Uxbridge,  and  it  was  agreed  between  the  parties  that 
VanBuseck  should  purchase  Thompson's  interest,  which  they 
seemed  to  have  believed  to  be  the  one-half  of  the  lot,  or  100 
acres,  and  that  the  plaintiff,  Anderson,  should  pay  YanBuseck 
half  of  the  price,  and  should  receive  from  him  a  conveyance 
of  half  of  the  land. 

Thompson's  interest  turned  out  in  fact  to  be  two  undivided 
fourth  parts  of  the  whole  200  acres,  and  not  a  separate  title 
to  any  particular  parcel  of  the  lot. 

The  defendant  did  buy  from  Thompson  these  undivided  two- 
fourths,  and  gave  a  mortgage  back  to  him  to  secure  £90  of  the 
purchase  money ;  and  to  enable  himself  to  convey  one-half  of 
the  purchase  to  the  plaintiff  free  from  incumbrance,  he  ob- 
tained, on  the  8th  of  November,  1856,  a  releasefrom  Thompson 
of  that  mortgage,  as  regarded  one  undivided  fourth. 

It  was  proved  that  Anderson  had  paid  to  YanBuseck  ,£26 
9s.  on  occount  of  the  purchase  which  YanBuseck  had  made 
for  them  jointly:  that  the  verbal  understanding  between 
them  was  that  Anderson  was  to  have  "  his  choice  of  fifty 
acres  of  the  said  land,  and  that  if  he  did  not  take  the  land 
he  should  forfeit  the  £26  9s.  which  he  had  paid." 

Anderson  saw  the  deed  which  YanBuseck  had  obtained  of 
the  land,  and  endeavoured  to  make  sale  of  the  property  to  a 
third  party.  He  and  YanBuseck  afterwards  disputed  about 
it,  and  they  referred  the  matter  to  arbitration. 

The  arbitrators  made  the  award  sued  upon  in  the  exact 
words  stated  in  the  declaration.  Three  hundred  pounds  was 
the  sum  paid  by  the  defendant  to  Thompson  for  his  interest. 

On  the  6th  of  November,  1856,  YanBuseck  and  his  wife 
executed'  a  deed  to  the  plaintiff,  Anderson,  in  fee  simple 
"  of  the  undivided  one-fourth  part  of  lot  number  twenty-six 
in  the  seventh  concession  of  Uxbridge,  containing  by  ad- 
measurement fifty  acres,  more  or  less,  and  more  particularly 
described  in  a  deed  made  on  the  first  day  of  January,  1856, 
from  Charles  Thompson  to  the  said  Augustus  YanBuseck. 

This  deed  was  offered  to  the  plaintiff  by  the  defendant  on 
the  10th  of  November,  1856,  but  the  plaintiff  refused  to 
accept  it  because  it  specified  no  particular  fifty  acres,  but 
only  an  undivided  fourth  part  of  the  whole  lot.   The  defend- 
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ant  stated  that  he  could  give  no  other  deed  consistently  with 
the  title  which  he  held  from  Thompson. 

The  defendant  said  that  he  could  get  that  made  right, 
perhaps,  and  that  the  plaintiff  could  then  have  his  choice : 
that  is,  such  fifty  acres  as  he  preferred.  The  witness  swore 
that  he  did  not  remember  that  the  plaintiff  specified  what 
part  he  desired,  and  that  it  seemed  to  the  witness  that  he 
did  not  want  any  part,  but  desired  to  have  his  money  back. 
Another  witness  swore  that  the  plaintiff  did  express  a  wish 
to  have  the  west  fifty  acres  of  the  one  hundred,  but  he  did 
not  know  of  which  100  acres.  It  was  plainly  not  in  the 
power  of  the  defendant  to  give  him  any  such  separate  portion. 

The  learned  Chief  Justice  held  that  the  plaintiff  could  not 
recover  under  the  fourth  count,  because  no  contract  in  writ- 
ing was  shewn,  which  the  Statute  of  Frauds  made  necessary; 
and  that  on  the  common  counts  the  plaintiff  could  not  recover 
back  the  money  paid,  because  it  was  paid  with  a  knowledge 
of  the  circumstances,  and  without  any  fraud  practised,  or 
any  mistake.  All  therefore  seemed  to  turn  upon  the  counts 
upon  the  award ;  and  upon  those  a  verdict  was  directed  by 
consent  for  the  defendant,  Avith  leave  to  the  plaintiff  to  move 
to  have  a  verdict  entered  for  him  for  the  £26  9s.  paid  by 
him  to  the  defendant,  with  interest,  if  the  court  should 
think  him  entitled  to  recover  upon  the  evidence. 

There  was  no  plea  denying  the  award,  and  therefore  no 
question  could  arise  upon  the  validity  of  the  award,  upon 
any  ground,  but  only  upon  the  plea  of  performance,  on 
which  the  defendant  rested  his  defence. 

Burns  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff  on  the  leave  reserved,  or  for  a  new  trial  for  mis- 
direction, and  on  the  law  and  evidence,  contending  that  as 
the  award  was  not  traversed  no  objections  to  it  could  be 
taken  on  the  ground  that  it  was  not  warranted  by  the  sub- 
mission, or  that  it  directed  that  to  be  done  which  defendant 
had  it  not  in  his  power  to  do  ;  and  that  there  was  evidence 
to  support  a  verdict  on  one  or  both  of  the  last  two  counts. 

Bell  (of  Toronto)  shewed  cause,  and  cited  Davis  v.  Bryan, 
6  B.  &  C.  651 ;  Hunt  v.  Silk,  5  East  449  ;  Maxwell  v.  Ran- 
som, 1  U.  0.  R.  219. 
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Robinson,  C.  J.,  delivered  the  judgment  of  tlie  court. 

It  is  clear,  we  think,  that  the  defendant  did  not  make  or 
tender  such  a  deed  as  the  award  calls  for :  that  is,  he  did 
not  tender  or  execute  a  conveyance  of  any  specific  fifty 
acres  of  the  lot,  but  only  a  conveyance  of  an  undivided 
interest  in  the  whole  200  acres.  He  failed  therefore  on  the 
issue,  although  it  is  quite  true  that  the  award  directed  that 
to  be  done  which  the  defendant  could  not  do,  and  which  the 
arbitrators  had  no  power  to  direct  him  to  do.  But  we  do 
not  think  it  follows  that  the  plaintiff  had  in  strictness  a 
right  to  the  £26  9s.,  for  the  defendant  offered  to  do  all  that 
the  plaintiff  had  a  just  claim  to  demand. 

The  plaintiff  had  means  of  knowing,  and  did  know  what 
the  joint  purchase  was,  and  that  he  had  no  pretence  for 
claiming  more  than  half  the  interest  in  such  joint  purchase, 
according  to  its  nature. 

It  was  the  understanding,  however,  at  the  trial,  that  if  the 
defendant  should  be  found  by  the  court  not  entitled  upon  the 
evidence  and  pleadings  to  have  a  verdict  entered  in  his  favour 
on  the  counts  upon  the  award,  which  we  think  he  is  not,  then 
the  plaintiff  should  have  a  verdict  entered  for  him,  for  <£26 
9s.  That  may  not  be  altogether  just,  but  if  it  is  not,  it  is 
because  the  award  directed  something  to  be  done  which  the 
arbitrators  had  no  right  to  order,  and  which  the  defendant 
could  not  do ;  and  in  either  case  the  defendant  should  have 
objected  to  the  validity  of  the  award,  instead  of  pleading 
performance,  when  it  was  clear  that  he  could  not  prove 
performance. 

Rule  absolute. 


Patterson  and  The  Corporation  of  the  County  of  Grey. 

By-law — Compensation  to  members — Travelling  expenses — Part  only  of  the 
by-law  bad — Rule  ashing  to  quash  the  whole — Costs  refused. 

Under  the  22  Vic,  ch,  99,  section  262,  municipal  corporations  have  no 
authority  to  remunerate  their  members  for  travelling  expenses  in  attend- 
ing the  council ;  the  power  is  limited  to  compensation  for  attendance  in 
council. 

Where  a  by-law  was  defective  only  in  part,  and  the  rule  asked  to  quash  the 
whole,  the  court  refused  to  give  costs. 

Freeland  moved  to  quash  a  by-law.  No.  59,  on  the  ground 
that  it  was  illegal,  the  corporation  having  no  power  to  pass  it* 


190        queen's  bench,  easier  term,  22  VIC,  1859. 


The  by-law  was  passed  on  the  29th  of  January,  1859.  It 
enacted  that  the  reeves  and  deputy-reeves  composing  the 
council,  should  be  remunerated  for  their  attendance  thereat 
as  follows :  viz.,  for  each  day's  attendance  during  sessions, 
one  dollar  and  fifty  cents  per  day,  and  also  that  the  sum  of 
twenty-five  cents  per  mile  be  paid  for  travelling  from  the 
place  of  residence  one  way  :  that  the  clerk  should  make  out 
a  pay  sheet  on  the  above  basis,  which  should  also  include 
the  payment  to  the  messenger  for  each  day's  attendance  on 
the  council,  the  sum  of  seventy-five  cents  per  day ;  and  such 
pay-sheet,  signed  by  the  warden,  and  countersigned  by  the 
clerk,  and  endorsed  by  the  respective  reeves  and  deputy 
reeves,  should  be  a  sufficient  voucher  to  the  county  reeves 
for  payment  of  the  amount  in  the  said  pay-sheet  named. 

Creasor  shewed  cause. 

The  statutes  and  authorities  referred  to  are  noticed  in  the 
judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  Municipal  Act,  now  in  force,  22  Vic,  ch.  99,  enacts, 
in  section  262,  that  the  council  of  every  township  and  county 
may  pass  by-laws  for  paying  the  members  of  the  council  for 
their  attendance  in  council,  at  a  rate  not  exceeding  one  dol- 
lar and  fifty  cents  per  diem.  Under  the  law  as  it  formerly 
stood,  a  county  council  might  pass  a  by-law  providing  a 
remuneration  to  their  members  for  their  attendance  in  the 
"  council.  The  clauses  of  the  act  which  relate  to  that  subject 
were  observed  upon  in  the  case  in  this  court  of  Wright  and  the 
Municipality  of  Cornwall  (9  U.  C.  E.  442),  which  Mr.  Creasor 
referred  to  in  the  argument  of  the  present  case.  By  comparing 
them  with  the  clause  in  the  present  act,  which  we  have  cited, 
it  will  be  seen  that  the  legislature  has  dropped  a  restriction 
which  was  imposed  by  the  41st  section  of  12  Vic,  ch*  81, 
upon  legislation  in  the  councils  in  this  matter  of  granting 
remuneration  by  their  by-laws  to  members  of  their  body  for 
their  attendance  in  council ;  and  the  council  are  now  at 
liberty  to  pass  by-laws  for  this  purpose,  which  may  operate 
immediately  in  favour  of  those  who  grant  the  remuneration 
by  their  votes.  There  is  nothing  auomalous  in  this,  but  such 
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being  the  present  state  of  the  law,  it  is  the  more  incumbent 
on  the  county  councils  to  see  that  the  by-laws,  which  they  do 
pass  under  the  authority  given  by  the  262d  clause  of  the  pre- 
sent statute,  do  not  go  beyond  the  terms  of  that  clause.  The 
power  there  given  to  them  is  to  provide  by  by-law  for  paying 
the  members  of  the  council /or  their  attendance  in  council, 
and  that  at  a  rate  not  exceeding  one  dollar  and  a  half  per  day. 

We  have  no  doubt  that  it  seemed  to  the  council  which  passed 
this  by-law,  that  a  fair  construction  of  the  clause  would 
allow  them  to  remunerate  the  members  also  for  the  time 
spent  in  enabling  themselves  to  attend  by  travelling  from 
their  houses  to  the  council,  and  so  they  added  by  the^  by-law 
which  was  passed  after  the  new  municipal  act  came  into 
force,  an  allowance  of  twenty-five  cents  per  mile  for 
travelling  from  their  place  of  residence  one  way.  This 
would  be  no  great  matter,  but  in  the  case  of  gentlemen 
living  from  ten  to  fifteen  miles  from  the  county  town,  and 
who  might  return  to  their  homes  each  day  of  the  sittings,  it 
would  in  the  course  of  the  year  make  a  considerable  charge. 
The  legislature  seemed  to  have  meant  that  the  dollar 
and  a  half  should  cover  the  whole  charge  for  attending 
per  day,  for  travelling  to  the  council  or  from  the  council 
is  not  in  terms  allowed  for,  but  only  attending  in  the 
council  ;  and  however  reasonable  such  an  allowance  may 
seem,  especially  in  the  case  of  such  members  as  may  be 
obliged  to  travel  forty  or  fifty  miles  to  get  to  the  place  of 
meeting,  we  think  the  county  councils  must  wait  till  the 
legislature  has  sanctioned  it,  for  the  clause  as  it  stands  limits 
their  discretion  within  certain  bounds,  which,  in  our  opi- 
nion, this  by-law  exceeds. 

We  therefore  quash  so  much  of  it  as  relates  to  the  remu- 
neration "  for  travelling  from  the  place  of  residence  one 
tuay,'"  which  indeed  is  rather  an  inaccurate  expression  of 
what  is  meant.  But  the  applicant  has  moved  against  the 
whole  by-law,  and  having  asked  the  court  for  more  than 
could  properly  be  granted,  we  think  we  have  discretion  to 
follow  the  ordinary  rule  of  practice  in  such  cases,  and  not 
give  costs. 

Rule  accordingly,  without  costs. 
25  VOL.  XVIII. 
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Jacob  Becker  and  John  S.  Smith,  Assignees  of  the 
Sheriff  of  the  County  of  Norfolk,  v.  F.  R.  Ball 
AND  John  Beard. 

Action  on  replevin  bond — Appeal  in  replevin  suit — Right  to  assign  bond — 
Omission  of  one  obligor  as  defendant — Pleading. 

Action  by  the  assignee  of  the  sheriff  on  a  replevin  bond  given  for  goods 
seized  for  taxes,  alleging  a  judgment  in  favour  of  defendants  in  the 
replevin  suit,  and  non  return  of  the  goods.  Plea,  that  the  plaintiffs  in 
the  suit  applied  for  a  new  trial,  which  was  refused,  and  thereupon  an 
appeal  was  permitted,  pursuant  to  the  20  Vic,  ch.  5,  and  the  security 
duly  allowed,  and  that  said  appeal  has  been  prosecuted  with  all  reasona- 
ble speed,  and  is  still  pending. 

Held,  on  demurrer,  a  good  defence,  and  that  the  averment  of  the  appeal 
having  been  allowed  sufficiently  implied  that  the  necessary  notice  had 
been  given. 

Semble,  that  though  not  a  case  of  distress  for  rent,  the  bond  could  be 
assigned  ;  and  that  it  was  no  objection,  the  bond  being  joint  and  several, 
that  one  of  the  three  obligors  was  not  made  a  defendant. 

Action  on  a  replevin  bond  by  the  plaintiffs  as  assignees 
of  the  sheriff  of  Norfolk.  The  declaration  alleged  that  the 
goods  of  one  Henry  de  Blaquiere  and  other  persons  named 
had  been  distrained  by  the  plaintiffs  for  taxes  due  to  the 
municipality  of  the  township  of  Walsingham,  Becker  being 
the  collector  and  Smith  his  bailiff :  that  they  replevied 
said  goods,  and  the  sheriff  took  from  said  De  Blaquiere 
and  defendants  their  joint  and  several  bond,  conditioned 
that  the  said  de  Blaquiere  and  the  others  should  prosecute 
their  suit  against  these  plaintiffs  with  effect  and  without 
delay,  and  should  make  a  return  of  said  goods  if  a  return 
should  be  adjudged :  that  proceedings  were  afterwards  had 
in  said  suit  in  the  court  of  Common  Pleas,  when  it  was 
adjudged  that  the  plaintiffs  therein  should  take  nothing  by 
their  plaint,  and  that  the  said  Becker  and  Smith,  plaintiffs 
herein,  should  have  a  return  of  said  goods.  Breach,  that 
the  said  plaintiffs  in  the  replevin  suit  neglected  and  refused 
to  make  such  return. 

Flea. — That  after  the  said  bond  had  been  so  made,  and 
the  said  judgment  in  the  said  court  so  rendered,  and  before 
the  commencement  of  this  suit,  and  before  the  recovery  of 
the  said  judgment,  a  certain  issue  in  fact  joined  in  the  said 
cause  in  the  declaration  mentioned  came  on  to  be  tried  be- 
fore a  jury  of  the  county  of  Norfolk,  in  which  county  the 
venue  in  the  said  cause  was  laid,  and  was  then  and  there 
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tried  in  course  of  law  by  such  jury,  who  then  and  there 
found  a  verdict  for  the  now  plaintiffs,  the  defendants  in  said 
cause,  against  the  plaintiffs  therein ;  and  thereupon  after- 
wards the  said  plaintiffs  in  said  cause  duly  applied  to  the 
said  court  in  which  the  said  cause  was  pending  for  a  new 
trial  of  the  said  cause,  upon  the  ground  that  the  judge  who 
tried  the  said  cause  had  not  on  such  trial  ruled  according  to 
law;  and  a  rule  to  shew  cause  why  such  new  trial  should  not 
be  had  being  granted,  was  afterwards,  and  before  the  com- 
mencement of  this  suit,  and  the  act  of  parliament  hereinafter 
mentioned  being  in  full  force,  discharged  by  the  said  court, 
and  upon  such  verdict  so  rendered  the  said  plaintiffs  after- 
wards, and  before  the  commencement  of  this  suit,  entered 
up  and  recovered  the  judgment  in  the  declaration  men- 
tioned ;  and  thereupon  afterwards,  and  before  the  com- 
mencement of  this  suit,  the  said  court,  on  the  application  of 
the  plaintiff  therein,  in  their  discretion  thought  fit  and 
ordered  that  an  appeal  from  such  motion  and  judgment 
should  be  allowed  to  the  Court  of  Error  and  Appeal  of  Upper 
Canada,  pursuant  to  the  provisions  of  the  20  Vic,  ch.  5,  such 
application  for  such  new  trial  not  having  been  made  upon 
matters  of  discretion  only ;  and  thereupon  afterwards,  and 
before  the  commencement  of  this  suit,  the  said  plaintiffs  in 
said  cause  (the  said  appellants)  duly  perfected  and  procured 
to  be  allowed  the  security  in  the  twenty-second  section  of 
the  said  act  referred  to,  and  proceeded  with  such  appeal 
according  to  the  said  act  and  according  to  law ;  and  the  de- 
fendants further  say  that  the  said  appeal  from  such  judgment 
was  at  the  commencement  of  this  suit  and  is  pending  unde- 
termined in  the  said  Court  of  Error  and  Appeal,  and  that  the 
said  appellants  have  proceeded  with  and  prosecuted  such 
appeal  with  all  reasonable  speed,  and  the  defendants  say 
that  the  said  suit  in  the  declaration  mentioned  was  at  the 
commencement  of  this  suit  and  is  pending  and  undetermined. 

Demurrer. — That  the  plea  does  not  aver  that  notice  in 
writing  of  the  appeal  mentioned  in  said  plea  was  given  in 
writing  to  the  above  named  plaintiffs,  or  their  attorney,  and 
to  the  clerk  of  the  crown  of  the  proper  court,  within  four- 
teen days  after  the  decision  mentioned  in  said  plea  and  by 
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said  plea  complained  of,  or  that  any  further  time  was  al- 
lowed by  said  court  or  any  judge  thereof  for  serving  or  giv- 
ing said  notice,  and  that  said  notice  was  served  or  given 
during  such  further  time,  or  that  any  such  notice  was  given 
or  served  at  all,  contrary  to  and  not  in  accordance  with  the 
16th  section  of  the  act  mentioned  and  referred  to  in  the 
said  plea. 

The  defendants  joined  in  demurrer,  and  gave  notice  of 
the  following  exceptions  to  the  declaration  : 

1.  That  the  same  does  not  shew  any  right  in  the  plaintiff 
to  sue  on  said  bond,  inasmuch  as  the  statute  in  the  declara- 
tion mentioned  only  applies  to  a  distress  for  rent. 

2.  That  the  said  bond  is  alleged  to  be  a  joint  and  several 
bond,  and  the  plaintiffs,  while  suing  the  defendants  on  their 
joint  liability,  make  no  excuse  for  the  non-joinder  of  the 
said  Henry  de  Blaquiere. 

M.  C.  Cameron,  for  the  demurrer,  cited  20  Vic,  ch.  5. 

Beard,  contra,  cited  Woodf.  L.  &  T.  748;  Mellor  v.  Lea- 
ther, 1  E.  &  B.  619 ;  George  v.  Chambers,  11  M.  k  W. 
149;  Mennie  v.  Blake,  6  E.  k  B.  847;  Grant  v.  Great 
Western  R.  W.  Co.  8  C.  P.  348. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  in  our  opinion  is  a  good  defence.  It  cannot  be 
said  that  the  suit  has  not  been  prosecuted  with  effect  merely 
because  there  has  been  a  verdict  and  judgment  in  the  court 
of  Common  Pleas  in  favour  of  the  defendants,  when  there  is 
an  appeal  from  that  judgment  now  pending.  No  want  of 
diligence  is  imputed  to  the  plaintiffs,  but  only  that  they 
failed  in  their  action.  We  must  wait  for  the  result  of  the 
appeal,  (unless  indeed  the  plaintiffs  should  fail  to  promote  it 
with  diligence, )  before  we  can  tell  what  the  event  of  the 
suit  will  be. 

As  to  the  objection  that  there  is  no  averment  in  the  plea 
that  notice  of  the  appeal  was  given  within  fourteen  days, 
we  have  the  fact  of  the  appeal  alleged,  and  that  such  ap- 
peal is  pending ;  and  without  deciding  whether,  the  provi- 
sion respecting  notice  being  in  a  distinct  clause,  the  want  of 
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sucli  notice  may  not  be  left  in  any  case  of  the  kind  to  be 
replied  by  the  plaintiff,  we  think  that  the  16th  section  of  the 
statute  20  Vic,  ch.  5,  makes  it  right  to  hold  that  the  alle- 
gation which  the  plea  does  contain,  that  an  appeal  has  been 
allowed,  is  equivalent  to  saying  that  the  requisite  notice 
was  given,  for  otherwise  the  appeal  could  not  have  been 
allowed  consistently  with  the  act. 

Then,  holding  the  plea  to  be  good,  it  is  not  necessary  to 
determine  the  objections  taken  to  the  declaration,  but  at 
present  we  think  the  replevin  bond  sued  on  in  this  case 
might  be  assigned,  and  that  it  is  not  an  objection  that  one 
of  the  obligors  is  not  made  a  defendant  in  this  action.  The 
case  would  have  been  different  if  the  proceeding  had  been 
by  scire  facias  on  a  recognizance. 

Judgment  for  defendants  on  demurrer. 


LoFTUS  V.  Lee. 

Building  contract — Sub-contract — Due  bill — Guarantee —  Consideration. 

One  S.  had  contracted  to  build  a  house  for  defendant,  and  had  employed  the 
plaintiff,  under  an  agreement,  to  do  a  portion  of  the  work.  The  plaintiff 
complained  that  S.  did  not  pay  him  as  he  had  undertaken  to  do,  and  was 
unwilling  to  proceed,  and  after  some  negotiation  the  following  paper  was 
signed : — 

Stratford,  2lst  May,  1858. 

$198. 

Good  to  P.  A.  Loftus  (the  plaintiff),  or  bearer,  for  $198,  payable  so 
soon  as  Loftus  completes  and  finishes  his  contract  at  U.  C.  Lee's  dwelling 
house  in  Stratford. 

Alex.  Scrimgour. 

This  was  indorsed  by  defendant  Lee,  and  at  the  foot  was  written  as  follows : 
£56.  A  further  sum  of  fifty -six  pounds  will  be  due  to  Loftus,  being 
balance  of  contract,  three  months  after  said  contract  is  completed  and 
accepted  by  the  architect.  This  sum  I  secure  to  Loftus  for  account  of 
Scrimgour, 

U.  C.  Lee.  A.  Scrimgour. 
The  work  had  been  completed  and  certified  ;  it  was  proved  that  before  the 
writing  was  signed  defendant  had  told  the  plaintiff  that  if  he  would  wait 
he  would  be  answerable  for  the  whole  amount  due  him,  and  defendant 
had  paid  the  plaintiff  $115,  for  which  a  receipt  was  endorsed  on  the 
paper. 

The  first  count  of  the  declaration  alleged  that  in  consideration  that  the 
plaintiff,  at  defendant's  request,  would  proceed  with  the  work,  defendant 
promised  to  pay  him  the  £56,  &c.  ;  the  other  counts  were  for  work  and 
materials,  and  on  account  stated. 

Held,  that  the  plaintiff  was  entitled  to  recover  the  £56,  but  not  the  balance 
of  the  $198. 

This  action  was  tried  before  3fcLean,  J.,  at  the  last  win- 
ter assizes  in  Toronto,  and  was  brought  to  recover  from  the 
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defendant  a  sum  of  money  claimed  by  the  plaintiff  to  be  due 
to  him  on  a  contract  with  one  Scrimgour  for  work  to  be 
done  to  a  house  of  defendant,  for  which  work  defendant 
became  responsible  to  the  plaintiff.  Scrimgour  &  Co.  were 
contractors  for  the  house,  and  they  had  a  written  contract 
with  the  defendant  for  the  work.  They  entered  into  a  writ- 
ten contract  with  the  plaintiff  to  do  the  plastering  of  the 
house  on  certain  terms  agreed  upon  between  them.  The 
plaintiff  commenced  the  plastering  in  the  beginning  of  April, 
1858,  and  after  proceeding  with  the  work  for  some  time, 
found  difficulty  in  getting  money  from  Scrimgour  to  pay 
the  men  engaged. 

In  the  month  of  May  a  settlement  seemed  to  have  been 
made  between  the  plaintiff  and  Scrimgour,  and  the  latter 
then  gave  the  plaintiff  a  due  bill  (in  the  hand-writing  of 
defendant)  in  the  following  words  : 

"  Stratford,  21st  May,  1858.  Good  to  P.  A.  Loftus,  or 
bearer,  for  one  hundred  and  ninety-eight  dollars,  payable 
so  soon  as  Loftus  completes  and  finishes  his  contract  a^ 
U.  C.  Lee's  dwelling  house  in  Stratford."  Signed,  "Alex. 
Scrimgour."  Under  this  due  bill,  also  in  defendant's  hand- 
writing, was  a  writing  and  undertaking  in  the  following 
form  : 

"  <£56.  A  further  sum  of  fifty-six  pounds  will  be  due  to 
Loftus,  being  balance  of  contract,  three  months  after  said 
contract  is  completed  and  accepted  by  the  architect ;  this 
sum  I  secure  to  Loftus  for  account  of  Scrimgour."  Signed, 
"  U.  C.  Lee,  Alex.  Scrimgour." 

The  paper  on  which  the  due  bill  for  $198  and  this  under- 
taking were  written  was  endorsed  on  the  back  by  U.  C. 
Lee,  the  signature  covering  part  of  both,  and  on  the  former 
two  payments  were  endorsed  as  having  been  made  by  U.  C. 
Lee,  one  on  the  30th  of  June,  1858,  of  $81.78,  and  the 
other  on  the  1st  of  July,  of  $33.20,  both  after  the  comple- 
tion of  the  contract  by  plaintiff,  the  work  having  been  ac- 
cepted by  the  architect  on  the  24th  of  June. 

The  first  count  of  the  declaration  alleged  that  the  defend- 
ant, in  consideration  that  the  plaintiff  would  do  and  perform 
for  one  Alex.  Scrimgour  all  the  plastering  and  stucco  work 
required  to  be  done  in  a  certain  house  of  the  defendant, 
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then  in  course  of  construction  in  the  town  of  Stratford,  and 
supply  Scrimgour  with  all  the  plaster  of  Paris  necessary  for 
said  work  on  credit,  promised  the  plaintiff  that  he,  the  de- 
fendant, would  be  accountable  to  him  for  the  same :  that 
the  plaintiff  did  accordingly  do  and  perform  the  said  work 
for  Scrimgour,  and  supply  him  with  the  plaster  of  Paris,  to 
the  value,  for  the  said  work  and  plaster,  of  .£275  and  up- 
wards, on  credit :  that  such  credit  and  the  time  for  payment 
for  the  said  work  had  elapsed,  yet  neither  the  said  Scrimgour 
nor  the  defendant  had  paid  the  same  or  any  part  thereof. 

The  second  count  was  for  money  payable  by  defendant  to 
the  plaintiff,  for  work  done  and  materials  for  the  same  pro- 
vided by  the  plaintiff  for  the  defendant,  at  his  request. 
The  third  on  account  stated ;  and  the  fourth  for  interest. 

The  pleas  were,  1.  To  the  first  count,  that  defendant  did 
not  promise  as  in  that  count  alleged. 

2.  To  the  same  count,  that  the  time  of  credit  and  the 
time  for  payment  for  the  said  plastering,  stucco  work  and 
plaster  of  Paris,  in  the  first  count  mentioned,  had  not 
elapsed  before  the  commencement  of  this  suit,  nor  had  yet 
elapsed. 

3.  For  a  third  plea  to  the  first  count,  that  before  the 
time  of  credit  and  the  time  of  payment  in  that  count  men- 
tioned had  expired,  and  before  the  commencement  of  this 
suit,  the  said  Scrimgour,  in  the  first  count  mentioned,  paid  and 
satisfied  the  plaintiff  for  the  said  work  and  plaster  of  Paris 
in  that  count  mentioned. 

4.  For  a  fourth  plea  to  the  first  count,  that  the  plaintiff 
did  not,  as  in  the  said  first  count  alleged,  perform  for  the 
said  Scrimgour  all  the  plastering  and  stucco  work  required 
to  be  done  in  the  said  house  of  defendant  then  in  the  course 
of  construction  by  the  said  Scrimgour. 

5.  To  the  whole  declaration,  never  indebted,  as  alleged. 

6.  To  the  whole  declaration,  that  before  action  defendant 
satisfied  and  discharged  the  plaintiff 's  claim  by  payment. 

After  the  plaintifi^'s  case  had  closed,  JEccIes,  Q.  C,  moved 
for  a  nonsuit,  on  the  ground  that  the  instruments  in  writing 
produced  by  the  plaintiff  in  evidence  did  not  support  any 
count  of  the  plaintiff's  declaration,  and  did  not  contain  any 
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binding  undertaking  or  guarantee  on  the  part  of  the  defend- 
ant :  that  the  plaintiff  being  under  a  contract  with  Scrim- 
gour  to  do  the  work,  there  was  no  new  consideration  for 
defendant's  undertaking,  and  the  consideration  to  do  work 
which  the  plaintiff  was  previously  bound  to  do  could  not 
form  a  sufficient  consideration  for  a  new  promise :  that 
there  was  no  evidence  to  support  the  plaintiff's  declaration 
alleging  that  the  plaintiff  was  to  do  the  work  for  Scrimgour, 
and  supply  him  with  all  the  plaster  of  Paris  necessary  for 
the  work  on  credit,  and  that  defendant,  in  consideration 
thereof,  undertook  to  pay  the  plaintiff.  He  further  con- 
tended that  the  due  bill  of  Scrimgour  for  $198,  though 
endorsed  by  defendant,  vras  not  such  as  could  be  collected 
against  defendant,  first,  not  being  a  note,  and  secondly, 
because,  if  it  was  a  note,  defendant  was  not  sued  as  endorser. 

The  particulars  of  the  plaintiff's  demand,  as  endorsed  on 
the  writ,  stated  two  due  bills,  and  as  it  was  evident  that 
neither  of  the  instruments  was  a  due  bill  of  the  defendant's, 
Connor,  Q.  C,  moved  to  amend  the  first  count  of  the  decla- 
ration, and  leave  was  given  as  required.  It  was  accord- 
ingly amended,  and  as  amended  alleged  that  in  consideration 
that  the  plaintiff  at  defendant's  request  would  proceed  with 
the  plastering  of  a  certain  house  df  the  defendant,  which 
one  Scrimgour  was  then  in  the  act  of  building,  the  defend- 
ant guaranteed,  secured,  and  undertook  to  pay  the  sum  of 
£56  to  the  plaintiff  for  the  said  Scrimgour,  three  months 
after  the  contract  should  be  completed  and  accepted  by  the 
architect,  and  it  was  alleged  that  the  plaintiff  did  perform 
the  said  plastering,  and  that  the  said  work  was  duly  com- 
pleted and  accepted  by  the  architect  three  months  before 
the  commencement  of  this  suit,  yet  neither  the  said  Scrim- 
gour nor  the  defendant  had  as  yet  paid  the  same  or  any 
part  thereof  to  the  plaintiff. 

JEccles,  Q.  C,  renewed  his  objections  to  the  declaration 
thus  amended,  as  not  being  supported  by  the  evidence,  and 
leave  being  reserved  to  him  to  move  against  any  verdict 
for  the  plaintiff  on  the  objections  taken,  he  declined  calling 
witnesses. 

The  learned  judge  told  the  jury  that  as  to  the  bon  of 
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Scrimgour,  endorsed  bj  defendant,  and  payable  to  the 
plaintiff  or  bearer,  for  $198,  the  defendant  could  not  be 
sued  unless  as  endorser,  even  if  it  could  be  considered  as  a 
promissory  note,  and  that  as  endorser  he  would  be  entitled 
to  notice  of  non-payment,  without  which  he  could  not  be 
held  liable  :  that  as  to  any  parol  agreement  to  become 
liable  for  a  debt  of  Scrimgour,  it  could  not  be  enforced  at 
law  :  that  as  to  the  guarantee  for  £56,  the  defendant  would 
be  justified  in  paying  that  amount  to  the  plaintiff  and  charg- 
ing it  to  Scrimgour,  and  that,  if  so  paid,  it  could  not  be 
recovered  from  defendant  by  Scrimgour  :  that  having  under- 
taken to  secure  the  amount  to  the  plaintiff  the  defendant 
ought  to  have  paid  it,  and  that  the  plaintiff  had  an  equitable 
claim  on  defendant  for  that  amount.  He  recommended  to 
the  jury  to  find  for  the  plaintiff  for  the  £56  and  interest, 
and  told  them  he  thought  that  was  all  the  plaintiff  was 
entitled  to  recover  under  the  circumstances  appearing  in 
evidence. 

The  plaintiff 's  counsel  contended  that  the  learned  judge 
ought  to  tell  the  jury  that  a  parol  agreement  spoken  of  by  one 
of  the  plaintiff 's  witnesses,  that  defendant  would  be  answer- 
able for  the  whole  amount  if  the  plaintiff  would  give  time, 
was  sufficient  to  bind  the  defendant ;  but  he  declined  doing 
so,  considering  the  instruments  in  writing  made  at  a  subse- 
quent time  to  shew  more  clearly  what  the  agreement  in  fact 
was. 

In  Hilary  Term  last  a  rule  was  obtained  by  Uecles.  Q. 
C,  to  shew  cause  why  a  nonsuit  should  not  be  entered  on 
the  points  taken  at  the  trial,  pursuant  to  leave  reserved,  or 
why  a  new  trial  should  not  be  had,  the  plaintiff  having 
failed  to  prove  the  guarantee  declared  on  in  the  first  count, 
and  proving  no  cause  of  action  under  the  subsequent  counts, 
and  the  verdict  being  therefore  contrary  to  law  and  evidence. 

Connor,  Q.  C,  shewed  cause,  contending  that  on  the  first 
count  of  the  declaration  as  amended  the  plaintiff  was  enti- 
tled to  recover  :  that  on  the  21st  of  May,  when  the  defend- 
ant's guarantee  for  £56,  for  the  balance  of  Scrimgour's 
contract,  was  given,  the  contract  was  current,  and  a  consid- 
26  VOL.  XVIII. 
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erable  amount  of  work  to  be  done  under  it ;  that  from  the 
fact  of  Scrimgour's  due  bill  being  endorsed  on  the  same  day 
the  guarantee  was  given,  it  was  for  the  jury  to  say  whether 
Siich  an  agreement  as  that  stated  in  the  first  count  had  not 
in  fact  been  entered  into ;  and  that  there  was  sufficient  con- 
sideration for  the  promise  to  the  plaintiff,  in  this,  that  the 
defendant  would  get  his  work  done,  and  would  by  his  under- 
taking to  the  plaintiff  be  relieved  from  his  liability  for  the 
same  work  to  Scrimgour.  That  the  evidence  of  one  of  the 
plaintiff's  witnesses  established  that  defendant  had  promised 
the  j'laintiff,  if  he  would  go  on  with  the  work,  when  about  to 
discontinue  it  on  account  of  not  being  paid  by  Scrimgour, 
that  he,  the  defendant,  would  see  him  paid,  and  that  such  testi- 
mony was  sufficient,  in  connexion  with  the  guarantee,  to 
shew  a  contract  or  undertaking  for  future  work  upon  which 
the  plaintiff  could  recover.  He  cited  Addison  on  Contracts, 
456 ;  Caballero  v.  Glater,  14  0.  B.  300. 

Uccles,  Q.  C,  supported  the  rule,  and  contended  that  the 
plaintiff  could  not  recover  on  the  guarantee  :  that  there  was 
no  consideration  expressed  in  it  or  appearing  on  its  face  for 
the  defendant's  promise :  that  was  merely  an  undertaking 
to  secure,  noc  to  pay,  a  certain  amount  due  to  the  plaintiff. 
He  cited  Simpson  v.  Penton,  2  Cr.  &  M.  433. 

McLean,  J. — From  +he  fact  of  the  due  bill  of  Scrimgour 
and  the  instrument  called  a  guarantee  being  endorsed  by 
defendant,  I  think  it  is  evident  that  he  intended  to  become 
responsible  for  the  whole  amount,  and  the  guarantee  being 
signed  by  Scrimgour  as  well  as  by  the  defendant,  and  the 
amount  being  payable  in  three  months  after  the  completion 
of  the  work  and  its  acceptance  by  the  architect,  I  do  not 
think  that  it  will  be  giving  it  a  strained  construction  to 
regard  it  as  an  undertaking  to  pay  to  the  plaintiff  on  ac- 
count of  Scrimgour  the  balance  of  £66,  which  would  become 
due  after  the  completion  of  the  work  then  to  be  performed. 
The  bon  for  $198  may  be  taken  as  the  amount  due  at  its 
date,  and  tJiat  defendant  intended  to  make  himself  responsi- 
ble for  by  endorsing  it ;  and  having  done  so,  though  only 
bound  to  Scrimgour  for  the  work,  the  guarantee  written 
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under  the  due  bill  may  fairly  be  taken  as  a  new  contract,  to 
pay  to  the  plaintiff  at  a  stated  time  after  the  completion  and 
acceptance  of  the  work  the  balance  which  would  then  re- 
main due  for  the  plaintiff's  work.  By  accepting  that  un- 
dertaking of  defendant,  sanctioned  by  Scrimgour,  as  is 
apparent  from  his  having  signed  it  withoTit  being  in  any  way 
re3ponsible  under  it,  the  plaintiff  may  be  said  to  have  dis- 
charged Scrimgour,  and  to  have  agreed  to  take  the  defend- 
ant as  his  debtor  in  his  stead.  That  of  itself  would  be  a 
sufficient  consideration  for  the  defendant's  promise,  and 
under  all  the  circumstances  I  think  that  the  verdict  may  be 
allowed  to  stand  upon  the  first  count  for  the  amount  of 
£56  and  interest,  if  the  plaintiff  will  consent  to  reduce  it  to 
that  sum. 

There  is  no  count  in  the  declaration,  nor  any  evidence,  on 
which  the  plaintiff  could  recover  the  amount  remaining  due 
on  the  due  bill,  and  therefore  the  defendant  is  entitled  to 
have  that  deducted  from  the  whole  amount. 

There  is  no  doubt  defendant  ought  to  pay  the  £56,  and 
not  leave  the  plaintiff  now  to  look  to  Scrimgour ;  and  the 
amount,  including  interest  up  to  the  time  the  verdict  was 
rendered,  may  easily  be  calculated.  If  the  plaintiff  con- 
sents to  the  verdict  being  reduced  to  that  sum,  the  rule 
nisi  will  be  discharged,  otherwise  I  think  a  new  trial,  and 
not  a  nonsuit,  should  be  granted. 

Burns,  J. — We  cannot  make  absolute  the  rule  for  a  non- 
suit, even  if  we  thought  the  instrument  proved  at  the  trial 
did  not  support  the  declaration,  because  the  jury  have 
thought  proper  to  disregard  the  direction  given  them,  and 
have  awarded  the  plaintiff  a  sum  of  money  beyond  the 
amount  involved  in  the  guarantee,  and  in  respect  of  which 
there  has  been  no  reservation. 

The  first  question  is  whether  the  plaintiff  can  be  allowed 
to  recover  upon  his  declaration  as  framed  upon  the  guarantee 
put  in  and  proved  at  the  trial.  It  does  not  appear  to  me 
this  case  resembles  the  one  cited  by  Mr.  Eccles,  of  Simpson 
V.  Penton  (2  Cr.  &  M.  430).  That  case  depended  upon  the 
person  to  whom  the  credit  was  given,  and  turned  upon  the 
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point  whether,  under  the  circumstances  of  the  case,  the  equi- 
vocal expression,  "  I'll  be  answerable,"  or  I'll  see  you 
paid,"  were  to  be  interpreted  in  one  sense  or  in  another. 
Here  we  have  the  defendant's  signature  to  the  document, 
and  the  question  is  whether  it  can  be  sufficiently  made  out 
from  the  paper  that  defendant  undertook  to  pay  the  £56, 
in  consideration  that  the  plaintiff  would  finish  the  work. 
The  cases  of  Raikes  v.  Todd  (8  A.  &  E.  846),  James  v.  Wil- 
liams (5  B.  &  Ad.  1109),  Hawes  v.  Armstrong  (1  Bing.  N. 
C.  761j,  and  Caballero  v.  Slater  (14  C.  B.  300),  shew  that 
it  is  not  necessary  that  the  consideration  should  appear  in 
express  terms,  but  it  is  sufficient  'if  there  be  "  a  well 
grounded  inference,  to  be  necessarily  collected  from  the 
terms  of  the  memorandum,  that  the  consideration  stated  in 
the  declaration,  and  no  other  than  such  consideration,  was 
intended  by  the  parties  to  be  the  ground  of  the  promise." 
—(Per  Tindal,  C.  J.,  1  Bing.  N.  C.  766.)  Now,  looking 
at  the  first  part  of  the  instrument  which  the  defendant 
has  endorsed,  we  see  that  the  plaintiff  had  a  contract  at 
defendant's  dwelling  house,  which  was  not  completed,  and 
that  Scrimgour  had  undertaken  to  pay  the  plaintiff  $198  so 
soon  as  it  should  be  completed.  That  amount  would  only 
become  due  to  the  plaintiff  upon  his  completion  of  the  work. 
Then  the  defendant  says,  "A  further  sum  will  be  due  you  as 
a  balance  upon  the  contract  three  months  after  you  have 
completed  it,  and  that  amount  I  will  secure  to  you  for  ac- 
count of  Scrimgour."  I  cannot  read  that  in  any  other  way 
than  saying,  You  finish  your  work  according  to  contract, 
and  get  it  accepted  by  the  architect,  and  1  will  pay  you,  or 
see  that  you  are  paid,  in  three  months  after  the  work  ac- 
cepted." If  the  work  should  not  be  done,  then  of  course 
the  .£56  would  not  become  payable,  but  surely  the  promise 
to  pay  or  secure  on  account  of  Scrimgour  the  c£56,  was  in 
consideration  of  the  plaintiff  completing  the  work  and  hav- 
ing it  accepted. 

With  regard  to  the  residue  of  the  amount,  I  do  not  see 
my  way  to  support  the  verdict,  though  it  would  seem  but 
just  from  the  evidence  that  the  plaintiff  should  have  it.  The 
instrument  put  in  at  the  trial  is  not  a  promissory  note,  for 
it  is  clearly  payable  by  Scrimgour  only  on  the  contingency 


GOODERHAM  ET  AL.  V.  DBNHOLM.  ^OZ 

of  the  plaintiff  doing  the  work,  and  the  defendant  is  the 
endorser  upon  it.  The  work  was  not  done  for  the  defendant 
by  the  plaintiff,  for  although  the  plaintiff  did  represent  to 
the  defendant  that  he  should  not  go  on  with  the  work  unless 
the  defendant  paid  him,  and  although  the  defendant  sa?d  he 
would,  yet  we  see  from  the  evidence  that  the  parties  did  not 
deal  with  each  other  upon  that  footing,  but  subsequently  to 
that  understanding  entered  into  the  written  engagements  in 
respect  of  it,  and  I  think  by  that  they  must  stand  or  fall. 
There  is  no  count  in  the  declaration  which  can  embrace  the 
amount  the  plaintiff  claims  beyond  the  £56  and  interest, 
and  therefore  I  do  not  see  that  he  can  recover  more. 

If  the  plaintiff  consents  therefore  to  reduce  the  verdict  to 
the  £56  and  interest  from  the  24th  of  September,  1858,  I 
think  the  rule  should  be  discharged  ;  otherwise  there  should 
be  a  new  trial,  without  costs,  (a) 
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Iron  foundry — Mortgage — Fixtures  as  between  mortgagor  and  mortgagee — 
Prior  mortgage — Estoppel. 

The  firm  of  C.  G.  &  Co.  being  indebted  to  the  plaintiffs,  mortgaged  to  them 
in  fee  certain  land  and  premises,  on  which  was  erected  an  iron  foundry, 
with  the  machinery  and  fittings  used  in  the  business.  Previous  to  the  said 
mortgage  a  prior  owner  of  the  land  had  already  mortgaged  it  in  fee  to 
one  G.,  which  mortgage  was  still  outstanding.  The  defendant,  assignee 
of  C.  G.  &  Co.,  removed  certain  portions  of  the  machinery,  and  a  dispute 
arose  with  the  plaintiffs  as  to  what  part  of  the  property  so  removed  con- 
sisted of  fixtures.  The  matter  was  referred  to  an  arbitrator,  who  sub- 
mitted a  special  case,  describing  particularly  the  various  articles  in  dispute, 
and  the  manner  in  which  they  were  annexed  to  the  freehold. 

Held,  that  the  defendant,  being  assignee  of  C.  G.  &  Co.,  could  not  setup 
the  prior  mortgage  to  G.  as  disabling  them  from  mortgaging  to  the  plain- 
tiffs what  they  assumed  to  mortgage,  and  that  the  only  question  therefore 
was  what  portion  of  the  articles  mentioned  formed  part  of  the  land. 

The  different  articles  enumerated,  and  their  connexion  with  the  freehold, 
are  stated  in  the  case,  and  the  judgment  of  the  court  as  given  upon  them 
respectively,  some  being  held  fixtures  and  some  not. 

Tools  ordinarily  in  use  for  the  purpose  of  working  any  of  the  machines  so 
attached  as  to  form  part  of  the  freehold,  held,  fixtures  ;  other  tools,  not. 

See  the  special  case  as  amended,  page  216. 

This  was  a  special  case  stated  by  an  arbitrator,  as  follows : 

CASE. 

I,  Robert  Gr.  Dalton,  of  the  City  of  Toronto,  Esquire,  to 


(a)  The  Chief  Justice,  having  been  absent  during  the  argument,  gave  no 
judgment. 
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whom  it  was  referred  to  state  a  special  case  in  this  cause, 
and  to  find  how  the  various  articles  in  respect  of  which  this 
action  is  brought  were  situated  or  afiixed  to  the  freehold  or 
otherwise,  and  the  value  thereof,  and  the  facts  in  this  cause, 
do  hereby  state  and  find  as  follows,  upon  the  matters  so 
referred : 

That  this  action  is  brought  for  breaking  and  entering  a 
foundry,  at  Waterdown,  in  the  township  of  East  Flamborough, 
alleged  to  be  the  property  of  the  plaintiffs,  and  for  taking 
and  converting  the  materials,  machinery,  tools  and  fittings 
of  the  said  foundry. 

That  in  the  year  1856,  and  before  and  at  the  time  of  the 
formation  of  the  partnership  of  Cummer,  Gill,  &  Company, 
hereafter  mentioned,  Lockman  Abraham  Cummer  (subject  to 
a  mortgage  hereinafter  mentioned)  was  seised  in  fee  of  the 
lands  and  premises  at  Waterdown,  on  which  were  situated  a 
grist  mill,  worked  partly  by  steam  and  partly  by  water 
power,  a  stave  machine,  worked  by  the  same  engine  which 
worked  the  mill,  and  out-buildings.  That  he,  the  said  Lock- 
man  Abraham  Cummer,  being  so  seised,  on  the  first  day  of 
August,  1856,  a  partnership  was  formed  between  the  said 
Lockman  Abraham  Cummer,  Jacob  Cummer,  and  William 
Gill,  to  carry  on  the  business  of  the  said  mill,  and  to  build 
a  foundry  upon  the  premises,  and  to  carry  on  the  business  of 
that  foundry  for  the  benefit  of  that  partnership,  and  with 
the  intention  that  the  said  mill  and  foundry  and  premises 
should  become  the  property  of  the  partnership. 

That  accordingly  the  said  partners  enlarged  a  stone 
building  then  already  erected  on  the  premises,  and  built 
three  other  buildings  on  the  premises,  and  fitted  up  all  the 
said  buildings  with  the  machinery,  tools,  fittings,  and  mate- 
rials of  an  iron  foundry,  and  carried  on  the  business  of  the 
foundry  until  the  spring  of  the  year  1858,  when  they  dis- 
continued business. 

That  the  said  buildings  were  so  enlarged,  and  erected,  and 
furnished  with  materials,  tools,  machinery  and  fittings,  by 
the  partners,  with  the  partnership  funds,  between  August, 
1856,  and  February,  1857. 

That  on  and  before  the  22nd  day  of  August,  1857,  the 
partnership  was  carrying  on  the  business  of  the  said  foundry, 
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and  the  said  materials,  tools,  macliinerj,  and  fittings  were  in 
existence  in  the  said  buildings,  and  were  in  use  by  the  partner- 
ship for  carrying  on  that  business,  and  were  necessary  therefor. 

That  on  the  said  22nd  day  of  August,  1857,  by  indenture 
between  Lockman  Abraham  Cummer,  of  the  village  of  Wa- 
terdown,  in  the  township  of  East  Flamborough,  and  county 
of  Wentworth,  miller,  of  the  first  part,  Rachel  Catharine 
Cummer,  his  wife,  of  the  second  part,  and  Lockman  A. 
Cummer,  Jacob  Cummer,  and  William  Gill,  all  of  the  village 
of  Waterdown  aforesaid,  millers,  of  the  firm  of  Cummer, 
Gill  &  Company,  of  the  third  part,  and  the  plaintifis  of  the 
fourth  part,  made  in  pursuance  of  the  act  to  facilitate  the 
conveyance  of  real  property,  the  said  Lockman  Abraham 
Cummer  did  convey  in  fee,  by  way  of  mortgage,  to  the 
plaintiffs,  the  said  lands  and  premises  at  "Waterdown,  subject 
to  a  provision  for  redemption  therein  contained,  which  said 
indenture  of  mortgage  is  returned  herewith  as  a  part  of  this 
case  as  though  set  out  herein. 

That  money  was  procured  by  Cummer,  Gill  and  Company 
from  the  plaintiffs,  upon  the  arrangement  contemplated  by 
the  said  mortgage,  for  the  use  of  the  firm,  and  was  used  by 
the  firm.  That  the  said  mortgage  is  still  outstanding,  and 
that  there  is  due  from  the  said  firm  to  the  now  plaintifis,  for 
the  money  so  procured,  the  sum  of  £6000  or  thereabouts. 

That  the  first  default  in  the  proviso  of  the  said  mortgage 
occurred  in  February,  or  early  in  March,  1858. 

That  in  June  and  July,  1858,  the  defendant,  being  assignee 
for  the  benefit  of  the  creditors  of  the  estate  and  effects  of 
the  said  partnership,  by  assignment  made  since  the  said 
mortgage  to  the  plaintiffs,  entered  the  premises,  and  removed 
the  said  materials,  machinery,  tools  and  fittings  of  the  foun- 
dry, in  the  schedule  hereunto  annexed. 

That  there  were  in  the  said  foundry,  before  and  at  the 
time  of  the  mortgage  to  the  plaintiff's,  a  moulding  shop,  a 
finishing  shop,  a  pattern  shop,  an  agricultural  implement 
shop,  a  blacksmith's  shop,  a  boiler  shop,  and  a  mill-stone 
shop ;  and  the  articles  of  property  in  the  schedule  hereunto 
annexed  were  in  use  in  some  of  those  departments ;  and  I 
find  that  they  were  situated  and  affixed  to  the  freehold  or 
otherwise,  as  particularly  follows  : 
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No.  1.  A  Flue  and  Blacksmith's  Bellows. — The  furnace 
to  "whicli  these  were  attached  was  built  into  the  ground ;  it 
was  of  stone.  The  bellows  were  fastened  to  a  wooden  frame 
let  into  the  ground,  by  an  iron  bar  running  into  the  posts  of 
the  frame  through  the  centre  of  the  bellows.  The  cap  of 
the  frame  was  mortised  and  nailed  to  the  posts.  In  taking 
away  the  bellows  the  cap  was  taken  off  the  posts,  and  posts 
were  spread  out  to  detach  the  bellows.  The  frame  was  not 
in  any  way  fastened  to  the  building.  Upon  removing  the 
bellows  the  furnace  would  not  necessarily  be  injured.  The 
nose  of  the  bellows  was  received  into  an  iron  (called  a  tue 
iron),  built  into  the  mason  work  of  the  furnace.  The  bel- 
lows pull  was  spiked  into  the  head  of  the  wooden  frame,  and 
the  chain  was  united  to  the  bellows  by  a  hook :  that  chain 
could  be  unhooked.  The  flue  is  made  of  thin  boiler  plate, 
and  was  suspended  from  the  roof  which  it  passed  through. 
It  did  not  rest  upon  the  furnace,  but  was  suspended  over  it, 
being  supported  from  the  roof  by  iron  rods,  which  were 
spiked  to  the  rafters  of  the  building,  the  other  end  of  the 
rods  being  hooked  to  an  iron  band  which  passed  around  the 
flue.  In  removing  the  flue  the  rods  were  unhooked  from  the 
band,  the  rods  themselves  being  left  fastened  to  the  rafters. 
The  flue  was  in  no  wise  fastened  to  the  building,  save  as 
described.  The  flue  and  bellows  were  taken  by  the  defend- 
ants ;  the  furnace  and  the  wooden  frame  to  which  the  bellows 
were  afiixed  were  not. 

No.  2.  An  Anvil. — It  was  spiked  to  a  block  which  was 
let  into  the  ground  two  or  three  feet.  The  spikes  were  not 
driven  through  holes  made  to  receive  them,  but  were  chiefly 
intended  to  prevent  lateral  motion  of  the  anvil  on  the  block, 
but  the  spikes — eight  in  number,  being  two  to  each  of  the 
four  feet  of  the  anvil — were  slightly  inclined  over  the  feet, 
so  that  to  move  the  anvil  from  the  block  the  spikes  had  to 
be  in  some  degree  moved,  (a) 

No.  3.  A  Boiling  Machine. — This  machine  consists  of  a 
set  of  cast  iron  rollers  and  a  wooden  frame.  It  was  affixed 
by  spikes  or  bolts  to  an  external  wooden  frame,  which  was 
let  into  the  ground  to  make  it  firm,  and  a  floor  was  laid  all 
round  the  external  frame  for  convenience  of  working.  The 
motive  power  was  communicated  by  a  belt  leading  from  a 
shaft  driven  by  the  steam  engine.  The  machine,  including 
the  rollers  and  the  immediate  frame,  were  taken  by  the 
defendants,  but  not  the  external  frame  which  was  let  into 
the  ground. 


(a)  See  the  description  of  this  in  the  arbitrator's  amended  report,  page 
217,  on  which  it  was  considered  not  to  be  a  fixture,  though  as  here  described 
it  was  held  otherwise. 
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No.  4.  Lever  Punch,  with  dies  and  punches ;  was  fastened 
by  bolts  and  nuts  to  a  large  stick  of  timber,  which  was  let 
into  the  ground.  The  machine  was  about  a  ton  in  weight. 
The  power  was  communicated  as  before.  The  bolts  were  left 
in  the  timber  when  the  machine  was  taken  by  the  defendants. 

No.  5.  One  other  pair  of  Bellows — fastened  and  fitted  in  ^ 
all  respects  as  the  bellows  described  at  No.  1,  with  the  differ- 
ence that  the  frame  was  not  let  into  the  ground.  The  upright 
posts  of  the  frame  were  let  into  a  cross-piece  which  rested  on 
the  ground.  ^ 

No,  6.  An  ^nz;z7— fastened  as  the  one  described  at  No.  ^ 
2.  (a) 

No.  7.  Blacksmith's  Crane, — It  was  fastened  to  the  beams  ^ 
of  the  building,  and  to  a  post  let  into  the  ground,  by  bolts 
and  nuts.    It  could  not  be  removed  except  by  unscrewing 
the  bolts. 

No.  8.  A  Smohe-fipe,  made  of  thin  boiler-plate. — It  went  / 
through  the  roof  of  the  building,  and  was  fastened  to  the 
roof  by  rods,  in  the  same  way  as  the  flue  previously  described 
at  No.  1. 

No.  9.  Four  vertical  Drilling  Machines. — One  of  them"^ 
was  fastened  with  bolts  and  nuts  to  a  post  in  the  second  floor 
of  the  building.  Another  was  fastened  with  bolts  and  nuts 
to  a  beam,  and  to  the  joists  of  the  building.  Another  was 
fastened  to  a  wooden  block,  which  was  fastened  by  screws  to^ 
the  floor  of  the  building.  The  fourth  was  not  bolted  nor 
fastened  in  any  way.  All  these  drills  are  necessarily  fast- 
ened income  way,  when  in  use,  to  keep  them  steady. 

No.  10.  Tivo  Lathes. — They  were  not  in  any  way  fastened 
to  the  building ;  their  weight  was  sufficient  to  steady  them  in 
working.  The  power  was  communicated  by  belts  from  shafts 
connecting  with  engine  as  before. 

No.  11.  Planing  Machine. — It  was  not  attached  in  any 
way  to  the  building,  except  by  the  belt  communicating  the 
power  from  the  engine. 

No.  12.  Five  Vices. — They  were  attached  to  the  bench  in 
the  workshop ;  the  bench  was  fixed  to  the  wall.  They  were 
fixed  to  the  iDench  by  spikes  driven  through  holes  in  the 
vices  into  the  bench.  The  lower  part  of  each  vice  was 
fastened  to  the  leg  of  the  bench  by  a  staple.  When  the 
defendants  took  these  vices,  the  spikes  fastening  them  to  the 
bench  were  drawn  out. 

(a)  See  description  of  this  as  amended,  pages  216-217.  On  the 
amended  description  the  court  altered  their  judgment,  and  held  it  not  a 
fixture. 
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No.  13.  Two  small  Vices. — These  were  fastened  as  the 
last  mentioned  vices,  except  that  the  lower  part  was  not 
fastened  by  a  staple. 

No.  14.  A  long  Lathe — was  resting  upon  two  timbers, 
which  timbers  were  let  into  the  ground.  The  power  was 
communicated  by  belting  as  before. 

No.  15.  Large  Bull  Lathe. — It  was  bolted  to  the  building 
by  bolts  and  nuts  running  through  the  walls  of  the  building, 
and  was  set  upon  timbers  which  were  let  into  the  ground. 
The  bolts  went  through  a  hole  in  the  machine,  and  were 
secured  by  nuts.  It  could  be  removed  by  unscrewing  the 
nuts.  The  power  was  communicated  as  before  from  the 
engine. 

No.  16.  Iron  Planing  Machine — fastened  as  the  Bull 
Lathe,  and  the  power  communicated  in  the  same  way.  (a) 

No.  17.  Two  Screiv-cutters — were  not  fastened  otherwise 
than  that  the  power  was  communicated  as  before  by  belting. 
One  of  them  was  not  in  use. 

No.  18.  Drilling  Machine. — Is  of  iron  in  a  frame  of 
wood.  The  frame  was  nailed  to  the  building.  The  iron 
was  bolted  to  the  frame.  The  defendants  took  the  iron 
part  and  left  the  frame.  The  power  was  communicated  as 
before. 

No.  19.  One  Cutter. — It  belonged  to  one  of  the  upright 
drills  before  mentioned,  at  No.  9.  It  was  loose,  but  was  a 
part  of  the  machine. 

No.  20.  Heading  and  Shingling  Machine. — Had  been 
once  fastened  by  bolts  to  timbers  set  in  the  ground,  and  to 
a  post  of  the  building.  It  had  not  been  used  by  the  part- 
nership. It  had  been  unbolted  before  the  assignment  to 
the  defendants. 

No.  21.  A  long  Timber  Plane. — Was  not  fastened  in  any 
way  to  the  building.  The  feet  of  the  frame  were  enclosed 
with  wood  nailed  to  the  floor  to  prevent  lateral  moving. 
The  power  was  communicated  as  before  by  belting. 

No.  22.  One  Drilling  Machine. — Was  on  the  premises, 
not  fastened  in  any  way  to  the  building.  It  had  not  been 
in  use. 

No.  23.  One  Wood  Planer. — Was  screwed  to  the  floor  of 
the  building.  The  power  was  communicated  by  belting  from 
the  main  shaft  of  the  engine. 

No.  24.  Ripping  Saw. — The  power  was  communicated  by 


(a)  See  the  description  of  this  as  amended,  page  217.  As  above  described 
it  was  held  a  fixture  ;  as  described  in  the  amended  report,  not. 
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belting  as  before.  It  was  not  fastened  in  any  way.  It  was 
steady  from  its  own  weighty  but  a  cap  of  wood  was  nailed 
round  the  feet  on  the  floor  to  prevent  lateral  shifting. 

No.  25.  One  Coal  Mill. — This  was  fastened  by  bolts  and 
nuts  to  two  posts,  which  the  mill  ran  between.  The  posts 
were  let  into  the  ground,  and  were  nailed  to  the  joists  of  the 
building.  The  power  was  communicated  as  before  by  belt- 
ing from  a  shaft.  When  the  defendants  took  this  mill  they 
left  the  posts.  The  mill  was  removed  by  unscrewing  the 
nuts. 

No.  26.  A  Fan. — This  was  for  blowing  the  fire  of  the 
furnace  where  the  iron  was  melted.  The  fan  was  fastened 
by  bolts  and  nuts  to  the  ceiling.  The  power  was  communi- 
cated as  before.  The  fan  was  removed  by  the  defendants 
by  unscrewing  the  nuts. 

No.  27.  /SAqf^m^s— throughout  the  building.  They  were 
driven  by  the  engine,  and  communicated  its  power  to  the 
various  machines,  They  were  of  iron,  and  ran  in  iron 
hangers,  which  hangers  were  bolted  to  the  joists  of  the 
building.  There  were  boxes  in  the  hooks  of  the  hangers,  in 
which  boxes  the  shafts  ran.  The  caps  of  these  boxes  were 
fastened  down  by  screws.  The  shaftings,  hangers  and  boxes 
were  all  taken  by  the  defendants. 

I  find  as  to  all  the  machinery,  tools  and  fittings  in  the 
schedule  mentioned,  that  the  value  is  as  stated  in  figures  in 
the  schedule  to  this  case  annexed  ;  and  as  to  all  not  above 
specially  described,  that  the  same  were  not  affixed  to  the 
building  or  premises  in  any  way,  but  were  the  materials, 
machinery,  tools,  and  fittings  of  the  said  foundry,  in  use  by 
the  partnership  in  the  various  departments  thereof  at  the 
time  of  giving  the  said  mortgage  to  the  plaintifis,  and 
were  necessary  to  the  working  of  the  said  foundry. 

I  find  that  one  William  Horning,  who  was  seised  in  fee  of 
the  premises  on  which  the  mill  and  foundry  are  built,  on  the 
16th  day  of  January,  1854,  mortgaged  the  said  premises  in 
fee  to  one  Absalom  Griffin,  for  the  sum  of  £775,  and  that 
such  mortgage  is  still  oustanding  unpaid,  and  that  the  title 
of  the  said  Lockman  Abraham  Cummer,  at  the  time  he  made 
the  mortgage  to  the  plaintifi"s  before  mentioned,  was,  and 
still  is  subject  to  the  said  mortgage  to  Griffin. 

I  return  herewith  the  following  documents  as  part  of 
this  case,  and  to  be  taken  as  though  set  out  therein. 
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First. — The  mortgage  made  by  Lockman  Abraham  Cum- 
mer and  wife  to  the  plaintiffs. 

Second. — A  copy  of  the  articles  of  co-partnership  of  Cum- 
mer, Gill  and  Company. 

Third. — The  moxtgage  made  by  William  Horning  to  Ab- 
salom Griffin,  (a) 

Robert  G.  Dalton. 

Toronto,  14th  February,  1859. 

McMichael,  for  the  plaintiffs,  cited  Gates  v.  Cameron,  7 
U.  C.  R.  228 ;  Carscallen  v.  Moodie,  U  U.  C.  R.  304. 

Freeman,  Q.  C,  for  defendant,  cited  Mather  v.  Eraser, 
2  Jur.  IT.  S.  900  ;  Waterfall  v.  Penistone,  3  Jur.  N.  S.  15 ; 
Hellawell  v.  Eastwood,  6  Ex.  295. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  January,  1854,  William  Horning,  who  was  then  seised 
in  fee  of  the  land  mentioned  in  the  special  case,  mortgaged 
it  to  one  Absalom  Griffin  ii^  fee  to  secure  a  debt  of  ^775, 
which  mortgrige  is  still  outsta-.  iing  and  unpaid.  Horning, 
after  giving  this  mortgage,  3old  and  conveyed  the  land  in 
fee  to  Lockman  Abraham  Cummer. 

The  mortgage  to  Griffin  made  no  mention  of  any  building, 
nor  of  any  machinery  erected  upon  the  premises,  and  we  as- 
sume from  the  case  stated  that  in  fact  no  part  of  the  ma- 
chinery that  is  now  in  q[uestion  had  been  brought  upon  the 
land  at  the  time  that  mortgage  was  made. 

We  think  all  the  other  facts  that  can  affect  the  questions 
to  be  considered  will  be  found  stated  in  the  case,  and  in  the 
deeds  which  are  referred  to  in  it.  With  regard  to  those 
deeds,  the  articles  of  co-partnership  contain  nothing  mate- 
rial to  the  question.  It  is  stated  in  them  thet  L.  A.  Cum- 
mer^ Jacob  Cummer,  and  Gill,  who  composed  the  firm,  were 
to  carry  on  the  business  usually  appertaining  to  a  foundry, 
and  to  the  manufacture  of  machines,  and  the  business  was 
to  be  carried  on  by  them  in  the  village  of  Waterdown,  upon 
premises  to  be  purchased  out  of  the  funds  of  the  company. 

^  (a)  These  documents  are  not  given  here,  nor  the  schedule  above  men- 
tioned, as  the  judgment  does  not  depend  upon  their  contents. 
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Buildings  were  put  up  by  the  firm  upon  the  land  which  L. 
A.  Cummer,  one  of  the  firm,  had  before  bought  from  Horn- 
ing, as  we  understand  the  case.  It  does  not  seem  that  this 
land  had  become  by  any  conveyance  the  joint  property  of 
the  partners.  The  fee  remained  in  L.  A.  Cummer,  and  it 
is  not  material  to  know  what  arrangement  had  taken  place 
upon  that  point  between  him  and  his  co-partners.  The 
foundry  was  built  from  the  funds  of  the  firm,  and  the  ma- 
chinery of  the  various  kinds  enumerated  and  described  in 
the  case  was  supplied  in  the  same  manner. 

The  co-partnership  having  occasion,  as  it  seems,  for  large 
advances  of  money  in  carrying  on  the  business,  obtained  the 
required  accommodation  from  these  plaintifis  as  they  needed 
it,  and  to  make  the  plaintifis  secure  they  executed  a  mort- 
gage m  fee  to  them  on  the  22nd  of  August,  1857,  upon  the 
land  still  the  property  of  Lockman  A.  Cummer,  on  which 
the  foundry  was  erected,  and  the  buildings  connected  with 
it,  in  which  the  machinery  now  in  question  was  used  by  the 
firm.  The  money  obtained  from  the  plain  tifi's,  it  is  plain 
from  this  deed,  was  borrowed  for  the  purposes  of  the  firm, 
and  the  three  partners  covenanted  to  repay  it.  The  mort- 
gage would  equally  have  passed  the  real  estate  to  the  plain- 
tifis, if  Jacob  Cummer  and  Gill  had  not  been  executing  par- 
ties ;  and  if  in  the  deed  express  mention  had  been  made  of 
the  machines  and  machinery,  and  implements  used  in  carry- 
ing on  the  business  of  the  foundry,  it  would  have  been  unne- 
cessary to  consider  what  parts  of  the  property  thus  described 
constituted  fixtures,  for  in  that  case,  whether  real  property 
or  personalty,  it  would  all  equally  have  passed  by  the  deed. 
The  mortgage  to  the  plaintifi's,  however,  takes  no  notice  of 
machinery  of  any  kind  ;  it  merely  describes  the  land  mort- 
gaged. Still  all  that  did  in  fact  form  at  the  time  part  of 
the  realty  passed  by  the  mortgage,  as  clearly  as  if  it  had 
been  expressly  mentioned  in  the  deed — in  other  words,  all 
that  should  be  regarded  as  fixed  to  and  forming  part  of  the 
freehold,  as  between  a  vendor  and  vendee,  or  that  the  she- 
rifi"  could  have  seized  as  chattels  under  an  execution  against 
the  goods  of  Cummer,  Gill  &  Co. ;  and  this  without  refer- 
ence to  the  question  by  whom  or  at  whose  expense  such 
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articles  had  been  annexed  to  the  freehold.  And  there  could 
be  no  injustice,  as  regards  Jacob  Cummer  and  Gill,  in  giving 
that  operation  to  the  deed,  because  we  must  believe  it  to 
have  been  the  intent  of  all  to  convey  to  the  plaintiffs  what- 
ever the  deed  did  in  fact  convey  in  security  for  the  money 
that  was  advanced,  or  to  be  advanced  to  the  firm. 

But  then  it  has  been  submitted  to  us,  that  even  if  the 
machines  in  question  were  fixtures  that  would  pass  with  the 
land  to  the  plaintiffs  under  the  mortgage  of  the  22nd  of 
August,  1857,  yet  these  plaintiffs  cannot  claim  them  under 
that  mortgage,  on  account  of  the  mortgage  which  Horning 
had  given  to  GriflSn  upon  the  same  land  on  the  16th  of  Janu- 
ary, 1854,  before  he.  Horning,  sold  the  land  to  Lockman  A. 
Cummer.  No  doubt  that  conveyed  all  that  formed  part  of 
the  real  estate,  upon  the  same  principle  as  the  later  mort- 
gage would  do  it,  although  like  that  it  makes  no  allusion  to 
machinery ;  and  it  would  pass  not  merely  such  machinery 
as  formed  part  of  the  freehold  at  the  time  the  deed  was 
executed,  but  whatever  should  form  part  of  the  real  estate  at 
the  time  that  any  question  inspecting  it  might  be  raised. 
The  co-partners,  Cummer,  Gill  &  Co.,  however,  could  not 
have  set  up  Horning's  mortgage  to  Griffin,  as  disabling 
them  from  mortgaging  to  the  plaintiffs  whatever  they  or  any 
of  them  did  in  fact  mortgage,  for  nothing  is  plainer  than 
that  a  mortgagor  cannot  dispute  the  title  of  his  mortgagee. 
If  all  or  any  part  of  the  machinery  in  question  formed  part 
of  the  real  estate,  none  of  the  parties  to  this  mortgage  to  the 
plaintiffs  could  dispute  the  plaintiffs'  title  to  it,  any  more  than 
they  could  dispute  the  title  to  the  land.  And  of  course,  if 
Messrs.  Cummer,  Gill  &  Co.  could  not  have  disputed  the 
plaintiffs'  title,  their  assignee  can  no  more  dispute  it,  since 
the  assignee  can  have  no  better  interest  in  their  estate  than 
the  parties  who  assigned  to  him.  (a) 

The  only  question  is  whether  any  and  what  portion  of  the 
many  articles  enumerated  and  described  by  the  arbitrator, 
passed  under  the  mortgage  to  the  plaintiffs  as  being  part  of 
the  real  estate. 


(a)  See  Steward  v.  Lombe,  1  B.  &  B.  506  ;  Doe  Ogle  v.  Vickers,  4  A.  &  E. 
782 ;  Goodtitle  dem.  Edwards  v.  Bailey,  Cowp.  601 ;  Coote  on  Mortgages, 
3rd  Ed.  335. 
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It  is  fair,  we  think,  to  consider  that  when  the  plaintiffs 
advanced  so  large  a  sum  as  they  did  advance  upon  the  secu- 
rity of  the  village  lots  on  which  the  foundry  stood,  they 
cannot  be  supposed  to  have  looked  to  the  land  only.  The 
buildings  upon  it  probably  constituted  the  chief  value  of  the 
estate  which  they  took  in  security,  and  those  buildings,  it  is 
equally  probable,  derived  their  principal  value  from  the  ac- 
commodation they  afforded  for  the  kind  of  business  carried 
on  in  them.  Stripped  of  the  engines  and  machinery  that 
had  been  erected  in  them  and  were  in  use,  they  would  be 
comparatively  of  little  value,  as  being  unsuited  to  occupation 
for  other  purposes.  It  is  reasonable  then  to  apply  strictly 
in  favour  of  the  mortgagees  the  principles  that  would  up- 
hold the  value  of  their  security. 

In  the  cases  referred  to  in  the  argument  as  having  been 
decided  in  t^is  court,  of  Gates  v.  Cameron  (T  U.  C.  R.  228), 
and  Carscallen  v.  Moodie  (15  U.  C.  R.  304),  we  had  occa- 
sion to  consider  the  subject  of  fixtures,  and  to  review  the 
many  cases  that  had  been  determined  in  England.  We 
have  since  the  argument  again  considered  those  authorities, 
which  are  not  all  perfectly  consistent  with  each  other,  as  we 
had  occasion  to  notice  in  Carscallen  v.  Moodie,  and  we  have 
come  to  ,the  conclusion  that  of  the  machines  and  articles 
mentioned  and  described  in  the  case,  the  following  passed 
under  the  mortgage  to  the  plaintiffs :— numbers  1,  2,  3,  4,  5, 
6,  7,  8,  the  first  three  of  the  drilling  machines  described  in 
number  9,  numbers  12,  13,  15,  16,  18,  20,  23,  25,  26,  27  : 
that  the  fourth  article  of  those  numbered  9,  and  also  the 
articles,  10,  11,  14,  17,  19,  21,  22  and  24,  are  chattels, 
which  did  not  pass  to  the  plaintiffs,  and  in  respect  of  which 
they  cannot  claim.  And  as  to  all  articles  not  specially 
described  in  the  case,  and  not  affixed  to  the  premises  mort- 
gaged in  any  way,  but  described  in  general  terms  as  "  ma- 
terials, machinery,  tools  and  fittings  of  the  foundry  in  use 
by  the  partnership  in  the  various  departments  thereof,  at 
the  time  of  the  giving  of  the  said  mortgage  to  the  plaintiffs, 
and  necessary  to  the  working  of  the  foundry,"  our  opinion 
is  that  mere  materials  and  fittings  must  be  regarded  as 
chattels  that  cannot  be  claimed  by  the  plaintiffs,  and  that 
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the  machinery  and  tools  which  were  not  themselves  affixed 
to  the  freehold  must  be  regarded  as  chattels,  except  such  of 
them  as  were  ordinarily  in  use  for  the  purpose  of  working 
any  of  the  engines,  machines,  or  other  articles  which  we 
hold  to  be  fixtures.  These  must,  in  our  opinion,  partake  of 
the  character  of  the  fixtures  to  the  working  of  or  with  which 
they  were  necessary. 

No  specific  questions  are  submitted  to  us  by  the  case. 
We  have  determined  upon  those  which  were  discussed  in  the 
argument. 

It  does  not  seem  necessary  that  we  should  say  any  thing 
in  regard  to  the  amount  that  the  plaintiff's  according  to  our 
view  of  the  case  are  entitled  to  recover,  taking  the  value  set 
by  the  arbitrator  upon  the  several  machines  as  our  guide. 
The  plaintiff's'  claim  for  money  advanced  is  of  that  magni- 
tude that  it  must  much  more  than  cover  the  whole  value  of 
all  the  machinery  which  it  appears  to  us  formed  part  of  the 
real  estate  mortgaged,  (a) 


Staying  proceedings  on  replacing  the  fixtures — Rejerence  back — Amended  report 
— Fixtures — Belting. 

The  court  refused  to  order  a  stay  of  proceedings  on  condition  of  defendant 
restoring  as  before  the  machinery,  &c.,  taken  by  him  and  held  to  be  fix- 
tures— 1.  Because  they  considered  it  not  to  be  a  case  in  which  they  could 
properly  take  that  course ;  and,  2.  Because,  being  submitted  merely  to 
obtain  their  opinion  on  certain  legal  questions,  they  had  no  power  to 
make  such  an  order. 

The  arbitrator  on  a  reference  back  amended  his  report  in  the  description  of 
some  of  the  machines  and  tools  and  fittings  mentioned  in  the  case  first 


(a)  The  Chief  Justice  referred  to  the  following  cases :  Fisher  v.  Dixon, 
12  CI.  &  Fin.  312  ;  Wood  v.  Hewett,  8  Q.  B.  913  ;  Winn  v.  Ingilby,  5  B.  &  Al. 
625  ;  Birch  v.  Dawson,  2  A.  &E.  37  ;  Longstaff  v.  Meagoe,  lb.  167 ;  Ryall  v. 
Rolle,  1  Atk.  165:  Mather  v.  Fraser,  2  Kay  &  Johns.  536;  Grymes  v. 
Boweren,  6  Bing.  439 ;  Hutchinson  v.  Kay,  26  L.  J.  Chy.  457  ;  Place  v. 
Fagg,  4  M.  &  R.  277  ;  Colegrave  v.  DiasSantos,  2  B.  &  C.  76  ;  Metropolitan 
Counties  Assurance  Society  v.  Brown,  33  L.  T.  Rep,  53  ;  Coombs  v.  Beau- 
mont, 5  B.  &  Ad.  72  ;  Wiltshear  v.  Cottrell,  1  E.  &  B.  674 ;  Bunnell  v,  Tup- 
per,  10  U.  C.  R.  421  ;  Walton  et  al.  v.  Jarvis,  14  U.  C.  R.  640 ;  Minshall  v. 
Lloyd,  2  M.  &  W.  450 ;  Carscallen  v.  Moodie,  15  U.  C.  R.  304 ;  Gates  v. 
Cameron,  7  U.  C.  R.  228  ;  Horn  v.  Baker,  9  East  215  ;  Hellawell  v.  East- 
wood, 6  Ex.  295  ;  Rex  v.  Inhabitants  of  St.  Dunstan,  4  B.  &  C.  686  ;  Stew- 
ard V.  Lombe,  1  B.  &  B.  506  ;  Huntley  v.  Russell,  13  Q.  B.  572  ;  Boydell  v. 
McMichael,  1  Cr.  M.  &  R.  177,  180,  note. 

See  also  Walmisley  v.  Milne,  35  L.  T.  Rep.  62,  in  C.  B.,  decided  since 
this  case,  and  very  similar ;  and  Cort  v.  Sagar,  3  H.  &  N.  370. 


GOODERHAM  ET  AL.  V.  DENHOLM. 


215 


submitted ;  and  on  the  report  so  amended,  which  is  set  out  below,  the 
court  gave  judgment,  altering  their  decision  as  to  some  of  the  articles. 
Belting  necessary  for  communicating  the  motive  power  from  the  engine 
Held  a  fixture,  [a) 

In  this  term  Freeman^  Q.  C,  obtained  a  rule  on  the 
plaintiffs  to  shew  cause  why  all  further  proceedings  in  this 
case  should  not  be  stayed,  on  payment  of  the  plaintiffs'  costs 
and  the  costs  of  the  reference  and  award,  the  defendant  un- 
dertaking to  return  and  affix  to  the  foundry  and  premises 
from  which  the  same  were  taken  the  machinery,  implements, 
tools  and  appurtenances  which  by  the  judgment  of  this  court 
have  been  adjudged  to  be  a  part  of  the  freehold  of  such 
foundry  and  premises,  in  the  same  condition  that  they  were 
just  before  they  were  taken  by  the  defendant,  except  one 
vice,  valued  by  the  arbitrator  at  fourteen  dollars,  and  to 
pay  that  valuation  to  the  plaintiffs,  or  replace  it  with  one  of 
the  same  description  and  value,  as  the  plaintiffs  should  elect. 

And  why  it  should  not  be  referred  back  to  the  arbitrator 
to  review  the  evidence  taken  before  him,  and  his  finding, 
and  report,  and  to  receive  any  further  evidence  that  either 
party  might  offer  to  produce,  and  to  amend  his  finding  and 
report  if  in  his  opinion  the  same  ought  to  be  amended  ;  and 
also  so  find  and  report  what  part  of  the  machinery,  tools,  or 
chattels  taken  by  the  defendant  belonged  to  the  foundry  and 
freehold  thereof,  or  as  to  any  articles  ordinarily  used  with 
any  part  of  the  machinery,  which  formed  a  part  of  such 
freehold,  and  which  were  necessary  for  the  working  thereof, 
in  the  terms  of  the  judgment  of  this  court. 

This  application  was  supported  by  afiidavits,  that  the  de- 
fendant did  nothing  in  removing  the  machinery  or  articles 
in  question  but  what  he  had  been  advised  it  was  his  right 
and  duty  to  do  as  trustee :  that  all  that  was  removed  by  him 
was  removed  most  carefully,  and  that  nothing  had  been  dis- 
posed of  except  one  vice  valued  by  the  arbitrator  at  $14.04, 
which  could  be  replace^  by  one  of  the  same  kind  ;  and  that 
all  the  other  articles  could  be  replaced  in  the  foundry  as 

{a)  On  this  part  of  the  case  judgment  was  not  given  until  Trinity  Term, 
but  it  is  reported  here,  as  more  convenient  on  account  of  its  connexion  with 
the  previous  decision. 
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they  were  at  the  time  they  were  removed,  and  in  the  same 
manner  and  position  that  they  were. 

The  defendant  swore  that  he  believed  that  one-half  of 
the  value  placed  upon  the  several  articles  by  the  arbitrator 
could  not  have  been  gotten  for  them  at  any  time  since  the 
assignment,  and  that  they  would  be  more  valuable  in  the 
foundry  from  which  they  were  taken  than  to  any  one  for 
sale ;  and  it  was  further  sworn,  in  several  affidavits,  that  the 
articles,  since  their  removal  in  June  of  last  year,  had  been 
carefully  preserved,  and  had  sustained  no  injury. 

By  consent  of  the  counsel  on  both  sides  the  rule  was  made 
absolute  to  refer  the  matter  back  to  the  arbitrator,  and  en- 
larged until  the  next  term  (Trinity)  as  to  the  remaining  part 
of  the  application,  so  that  before  disposing  of  it  his  supple- 
mentary or  amended  report  might  be  received. 

The  arbitrator,  in  pursuance  of  this  rule,  reported  as  fol- 
lows : 

"  Pursuant  to  the  rule  of  court  made  in  this  cause  during 
last  term,  I,  Robert  G.  Dalton,  in  the  said  rule  mentioned, 
have  revised  my  finding  and  report,  and  having  heard  such 
further  evidence  as  has  been  brought  before  me,  do  amend 
the  said  finding  and  report,  as  follows : 

As  to  the  two  anvils  marked  No.  2  and  No.  6  in  my  said 
report,  I  substitute  the  following  for  the  statement  in  the 
report :  each  anvil  was  set  on  a  block ;  the  block  was  let 
into  the  ground  two  or  three  feet ;  a  bolt  of  iron  fastened 
into  the  block  fitted  into  a  hole  in  the  anvil,  and  at  each  of 
the  four  feet  of  the  anvil  a  spike  was  driven  into  the  block. 
These  spikes  were  intended  to  prevent  and  did  prevent  mo- 
tion of  the  anvil  on  the  block  when  in  use.  The  spikes  were 
not  inclined  over  the  feet  of  the  anvil,  nor  did  they  in  any 
way  fasten  the  anvil  down  to  the  block,  and  the  anvil  could 
be  lifted  from  the  block  without  at  all  disturbing  the  spikes 
or  the  bolt  which  fitted  into  the  anvil. 

As  to  the  iron  planing-machine  marked  No.  16,  I  amend 
the  report  as  follows  :  it  was  set  upon  two  pieces  of  timber, 
which  were  let  into  the  ground ;  th'fe  machine  rested  upon 
four  feet,  which  stood  upon  the  pieces  of  timber.  The  feet 
were  not  let  into  the  pieces  of  timber,  nor  in  any  way  fast- 
ened. The  machine  was  of  three  or  four  tons  weight ;  its 
own  weight  steadied  it.  It  was  used  in  the  manufacture  of 
those  articles  contemplated  by  the  partnership  in  the  estab- 
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lisliment  of  the  foundry.  The  power  was  communicated  by 
belts  from  a  shaft  driven  by  the  engine. 

I  amend  the  schedule  annexed  to  the  said  report,  and 
return  the  same  amended  annexed  hereto ;  [a)  and  as  to  the 
articles  therein  mentioned,  except  those  specially  described 
in  my  report,  and  numbered  from  one  to  twenty-seven  inclu- 
sive, I  find  as  follows  : 

I  find  that  the  belting  mentioned  therein  appertained  and 
belonged  to  the  shaftings  described  at  No.  27,  and  was  ex- 
clusively used,  and  was  necessary,  to  communicate  the  power 
of  the  engine  from  the  shafts  to  the  several  machines. 

I  find  that  six  cutters  for  vertical  mentioned  in  the 
amended  schedule,  valued  at  $18.55,  were  exclusively  used 
with  and  belonged  to  one  of  the  four  verticals  mentioned  at 
No.  9,  which  was  affixed  to  the  building,  and  that  the  said 
cutters  were  necessary  to  the  working  thereof. 

I  find  that  a  portion  of  the  steel  tools  mentioned  in  the 
amended  schedule,  to  the  amount  of  $15  of  the  value  thereof, 
belonged  to  and  were  exclusively  used  in  working  the  large 
bull-lathe  described  at  No.  15,  and  were  necessary  for  the 
working  thereof. 

I  find  that  a  set  of  knives,  of  the  value  of  $9,  mentioned 
in  the  said  schedule,  were  exclusively  used  in  working  the 
wood-planes,  described  at  No.  23,  and  belonged  thereto,  and 
were  necessary  to  the  working  thereof. 

As  to  all  the  other  articles  mentioned  in  the  amended 
schedule,  except  those  described  from  Nos.  1  to  27  inclusive, 
and  except  those  above  particularly  mentioned  in  this  amended 
report,  I  find  that  the  same  were  tools  and  machinery  not  in 
any  way  affixed  to  the  freehold,  which  were  in  use  in  the  said 
foundry,  and  necessary  for  the  working  of  it,  but  were  not 
ordinarily  in  use  for  working  any  of  the  machines  which 
were  affixed  to  the  freehold,  nor  necessary  therefor. 

ROBERT  G.  DALTON. 

22nd  August,  1859. 

The  plaintiff's,  in  Trinity  Term,  filed  affidavits,  made  by 
James  Good,  an  iron-founder,  and  by  David  Roberts,  an  engi- 
neer, that  last  winter,  and  last  July,  Roberts  inspected  the 
foundry  and  premises  from  which  this  machinery  was  taken 
by  the  defendants  :  that  the  foundry,  premises,  and  business 
connected  therewith,  were  in  the  opinion  of  the  two  deponents 
(Good  inspected  with  Roberts  last  winter,  but  Roberts  alone  in 
July  following)  much  injured,  and  rendered  less  valuable  by 


(a)  The  schedule  is  not  given  here,  being  unnecessary  for  the  purposes  of 
the  judgment. 
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the  removal  of  the  machinery  and  tools  :  that  it  would  cost  a 
large  amount  to  return  and  affix  to  the  foundry  and  premises 
the  machinery  in  anything  like  the  same  state  and  condition 
that  they  were  in  before  they  were  taken  away  by  the  defend- 
ants, and  that  it  would  be  difficult  and  require  time  to  replace 
them  in  as  good  Avorking  condition  as  they  were  in  previously 
to  their  removal,  by  reason  of  their  being  rusted  and  other- 
wise damaged  in  their  removal  and  replacing. 

Freeman^  Q.  C,  in  support  of  the  rule,  cited  Ch.  Arch. 
Prac,  7th  Ed.,  II.,  985  ;  Pickering  v.  Truste,  7  T.  R.  53  ; 
Gibson  V.  Humphrey,  1  Cr.  &  M.  544,  S.  0.,  2  Dowl.  69  : 
Catling  V.  Bowling,  Sayer  80  ;  Harding  v.  Wilkin,  lb.  120 ; 
Winnard  v.  Foster,  2  Lutw.  1191 ;  Earle  v.  Holderness,  4 
Bing.  462 ;  West  v.  Taunton,  4  Moo.  &  P.  79  ;  Lucas  v.  The 
London  Dock  Co.,  4  B.  &  Ad.  378  ;  Tidd.  Prac.  945 : 
Phillips  V.  Hayward,  3  Dowl.  362  ;  Coombe  v.  Sansom,  1 
D.  &  R.  201 ;  Webb  v.  Adkins,  14  C.  B.  401 ;  Calvert  v. 
Joliife,  2  B.  &  Ad.  418  ;  Peat  v.  Magnall,  18  L.  J.  (Q.  B.)  5. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  cases  in  which  the  courts  have  stayed  proceedings  in 
trespass  to  goods  or  trover  on  giving  up  the  articles  taken, 
are  chiefly  where  actions  have  been  brought  against  a 
sheriff  or  other  public  officer  for  taking  or  detaining  the 
chattels  in  the  intended  discharge  of  their  duty,  or  in 
actions  brought  for  detaining  deeds. 

Though  there  have  no  doubt  been  other  cases  where 
the  same  discretion  has  been  exercised,  they  are  not  nu- 
merous, and  they  have  been  cases  where  special  damages 
have  not  been  claimed,  and  where  the  justice  of  such  an 
interposition  was  manifest  under  all  the  circumstances. 
We  think  certainly  the  plaintiffs  in  this  case  ought  to  be 
content  not  to  press  for  damages  beyond  what  has  been 
actually  sustained,  but  we  do  not  look  upon  it  as  a  case  in 
which  we  can  properly  stay  proceedings  as  we  are  asked 
to  do.  The  parties  should  leave  it  to  some  upright  prac- 
tical machinist  or  mechanic  to  order  that  to  be  done  between 
them  which  is  fit,  but  there  are  difficulties  in  the  way  of 
the  court  making  any  order. 
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We  have  here  a  case  stated  by  a  referee  for  our  opinion 
on  certain  points,  and  we  can  only  express  our  hope  that 
they  will  continue  to  carry  on  this  matter  by  consent  in 
the  same  amicable  spirit  to  the  end.  The  same  or  any 
other  arbitrator  could  do  justice  between  them  better  than 
a  jury  could  upon  a  trial,  or  a  court  that  has  no  oppor- 
tunity of  inspecting  the  premises  and  machinery,  and 
is  at  any  rate  not  so  competent  to  judge  as  persons  of 
experience  in  the  business,  of  the  truth  and  reasonableness 
of  what  we  find  asserted  on  the  one  side,  and  contradicted 
on  the  other,  in  the  affidavits  which  are  before  us. 

Besides,  we  have  no  power,  and  it  would  not  be  fair 
in  us,  to  make  an  order  of  the  kind  in  a  case  which  has 
been  brought  before  us,  as  this  has  been,  merely  to  obtain 
our  opinion  on  certain  legal  questions  submitted  to  us  by 
an  arbitrator  mutually  chosen. 

With  respect  to  those  articles  in  regard  to  which  Mr. 
Dalton,  the  arbitrator,  has  amended  his  former  statement, 
we  think  the  anvils,  being  articles  numbered  2  and  6  in 
the  arbitrator's  former  report,  are  not  now  described  in 
such  a  manner  as  to  shew  them  to  be  fixtures,  but  if  ihey 
(or  either  of  them)  were  necessarily  in  ordinary  use  with 
any  such  engine  or  machine  as  we  have  held  to  be  a  fixture, 
then  it  or  they  should  be  held  to  form  part  of  such  engine 
or  machine. 

The  iron  planing  machine,  marked  16,  we  think  was  not 
a  fixture,  according  to  Mr.  Dalton's  corrected  account  of  it. 

The  belting  spoken  of  is  so  described  as  to  shew  that  it 
was  indispensable  to  the  communication  of  the  motive 
power,  and  so  should  be  considered  part  of  the  engine, 
which,  though  it  could  work  without  it,  would  be  useless. 

The  six  cutters  for  the  verticals  (No.  9  in  the  former 
schedule)  we  consider  were  fixtures,  because,  as  they  are 
now  described,  they  were  necessary  to  the  use  of  the  ver- 
ticals which  were  fixed  in  the  building. 

Such  tools  in  the  foundry  as  are  described  as  not  being 
fixed  to  the  freehold,  but  necessary  to  and  exclusively  used 
in  the  working  of  the  bull-lathe  and  wood-planer  (Nos.  15 
and  23)  in  the  schedule,  said  to  be  worth  respectively  15 
and  9  dollars,  we  think  should  be  counted  fixtures. 
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As  to  all  the  other  articles  mentioned  in  the  amended 
schedule,  exclusive  of  those  numbered  up  to  27  in  the  former 
report,  it  is  now  stated  bj  Mr.  Dalton  that  thej  were  tools 
and  machinery  not  in  any  way  fixed  to  the  freehold,  but 
were  in  use  in  the  foundry,  and  necessary  to  the  manage- 
ment of  the  business  carried  on  in  it,  though  not  ordinarily 
in  use  for  working  any  of  the  machines  which  were  affixed 
to  the  freehold,  and  not  necessarily  to  be  used  with  them. 
We  take  such  articles  to  be  chattels. 

It  does  not  appear  to  us  that  we  have  any  further  direction 
to  give  in  this  matter,  unless  our  opinion  shall  be  desired  on 
some  legal  question. 


The  Municipal  Council  of  the  United  Counties  of 
Peterborough  and  Victoria  v.  The  Grand  Trunk 
Railway  Company  of  Canada. 

Grand  Junction  R.  W.  Co. — Expenses  of  preliminary  survey — Liability  of 
Grand  Trunk  R.  W.  Co.— 16  Vic,  ch.  43,  sec.  5. 

Declaration, — That  before  the  16  Vic,  ch.  43,  the  plaintiffs,  with  others, 
promoters  of  the  Grand  Junction  Railway  incorporated  thereby,  had 
caused  certain  preliminary  plans  and  surveys  of  the  said  railway  to  be 
prepared  :  that  the  line  of  said  railway  passed  through  plaintiffs'  terri- 
tory, and  the  plaintiffs  under  that  act  defrayed  their  fair  proportion  of 
the  expense  of  such  plans,  &c.,  which  sum  the  said  company,  by  force  of 
said  statute,  sec.  5,  became  liable  to  refund  to  the  plaintiffs  :  that  while 
so  liable,  the  said  company  and  the  defendants  were,  under  the  16  Vic, 
ch.  76,  and  a  certain  deed  of  amalgamation,  Jformed  into  one  company,  and 
defendants  became  amalgamated,  and  the  Grand  Junction  Railway  did 
intersect  the  main  line,  and  said  surveys  have  been  appropriated  by  de- 
fendants to  their  own  use,  and  by  force  of  said  acts  defendants  have  be- 
come liable  to  pay  to  the  plaintiffs  the  said  proportion  so  paid  by  them 
as  aforesaid. 

Plea,  that  the  capital  stock  in  said  Grand  Junction  Railway  Co.  was  not 
taken  by  the  persons  in  said  act  named,  or  any  others,  nor  was  any 
money  ever  paid  upon  it,  and  defendants  never  became  stockholders  in 
said  company.  Replication,  that  defendants  should  not  be  allowed  so  to 
plead,  because,  by  the  deed  of  amalgamation  mentioned  in  the  declara- 
tion, they  united  themselves  with  the  Grand  Junction  Railway  Co.,  and 
recognised  it  as  an  existing  company,  and  the  same  thereby  became  and 
has  since  existed  a  part  of  defendants.  Rejoinder,  that  defendants 
should  not  be  pi'ecluded  from  their  plea,  because  said  deed  was  only 
made  by  authority  of  the  provisional  directors  in  the  16  Vic,  ch.  43, 
named,  but  there  never  were  any  shareholders  in  said  company,  nor  was 
said  deed  ever  duly  ratified  by  them,  as  required  by  the  statute. 

Held,  on  demurrer,  rejoinder  good,  for  1,  there  was  no  such  estoppel  as 
relied  on  by  the  plaintiffs  ;  and,  2,  the  plaintiffs,  not  having  taken  stock 
in  the  Grand  Junction  Railway  Co.,  were  not  within  the  16  Vic,  ch.  43, 
sec  5,  and  therefore  not  entitled  to  recover. 

Declaration. — For  that,  previously  to  the  passing  of  the 
16  Vic,  ch.  43,  certain  persons  in  the  said  act  named,  toge- 
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ther  with  the  plaintiiFs,  being  the  promoters  of  the  said 
railway  by  that  act  provided  for,  and  of  the  said  act  of  par- 
liament, had  caused  certain  preliminary  plans  and  surveys 
of  the  said  intended  railway  to  be  made  and  completed,  the 
costs  and  expenses  of  which  amounted  to  a  large  sum  of 
money,  and  by  the  fifth  section  of  the  said  recited  act  of 
parliament  it  was  and  is  provided,  amongst  other  things, 
that  until  the  preliminary  expenses  of  the  said  railway 
should  be  paid  out  of  the  capital  stock  of  the  said  company, 
it  should  be  lawful  for  the  municipality  of  any  county  on 
the  line  of  the  said  road  to  pay  out  of  the  general  funds  of 
such  municipality  their  fair  proportion  of  such  preliminary 
expenses,  which  sum  should  be  refunded  to  such  municipality 
from  the  capital  stock  of  the  said  company  :  that  the  line  of 
the  said  intended  railway,  of  which  such  plans  and  surveys 
were  so  made  as  aforesaid,  did  pass  through  the  said  united 
counties  of  Peterborough  and  Victoria,  and  the  plaintiffs, 
pursuant  to  the  provisions  and  after  the  passing  of  the  said 
act,  paid  and  defrayed  their  fair  proportion  of  the  said  costs 
and  expenses  of  such  preliminary  proceedings,  amounting  to 
a  large  sum  of  money,  to  wit,  .£10,000,  which  sum  the  said 
Grand  Junction  Railway  Company,  by  force  of  the  statute 
aforesaid,  became  liable  to  refund  to  the  plaintiffs.  And 
the  plaintiffs  say  that  whilst  the  said  Grand  Junction  Rail- 
way Company  were  and  continued  to  be  so  liable  to  the 
plaintiffs,  and  after  the  passing  of  the  16  Vic,  ch.  76,  under 
and  by  virtue  of  the  provisions  of  that  act  of  parliament, 
and  by  certain  other  acts  of  parliament  therein  referred  to, 
by  virtue  of  a  certain  deed  of  amalgamation,  they,  the  said 
Grand  Junction  Railway  and  the  defendants  were  formed 
into  one  company,  and  the  defendants  became  and  were, 
and  still  are  thereby  united  and  amalgamated,  and  the 
Grand  Junction  Railway  did  intersect  the  said  main  line, 
and  the  said  preliminary  plans  and  surveys  have  been 
by  the  defendants  appropriated  to  their  own  use,  and  by 
force  of  the  said  several  recited  acts  of  parliament  the  de- 
fendants have  become  liable  to  pay  and  refund  to  the  plain- 
tiffs the  said  proportion  of  the  preliminary  expenses  afore- 
said, so  by  them  paid  and  defrayed,  but  which  nevertheless 
the  defendants  have  refused  and  still  refuse  to  pay. 
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Fourth  flea. — That  the  said  capital  stock  in  the  said 
Grand  Junction  Railroad  Company  was  not  subscribed  for 
or  taken  up,  nor  was  the  amount  thereof,  or  any  part  there- 
of, raised  by  the  persons  in  said  act  named,  or  any  others, 
nor  was  any  money  ever  raised  or  paid  upon  the  said  capital 
stock,  or  any  part  thereof,  and  that  the  defendants  never 
applied  for  stock  or  became  stockholders  in  said  company. 

Replieation. — That  the  defendants  ought  not  to  be  heard 
to  say  that  the  matters  in  the  plea  set  forth  are  true,  or  a  good 
bar  to  the  plaintiffs'  right  of  action,  because  they  say  that 
by  the  deed  of  amalgamation  in  the  declaration  set  forth, 
they,  the  defendants,  by  their  corporate  seal  united  them- 
selves with  the  said  Grand  Junction  Railway  Company,  and 
thereby  solemnly  recognised  it  to  be  one  existing  company, 
and  to  have  complied  with  all  the  requisites  of  law,  and  the 
same  thereby  became  part  and  parcel  of  the  defendants, 
and  as  such  has  it  existed. 

Rejoinder. — That  the  defendants  should  not  be  precluded, 
as  in  that  replication  mentioned,  by  reason  of  any  thing 
therein  mentioned,  because  they  say  that  the  said  deed  in 
the  declaration  and  that  replication  mentioned,  was  only 
made  by  authority  of  the  provisional  directors  in  the  act  of 
the  provincial  parliament  incorporating  the  said  Grand 
Junction  Railway  Company  mentioned  and  named,  but  that 
there  never  were  any  shareholders  in  the  said  company,  nor 
was  the  said  deed  in  the  said  replication  mentioned  ever 
submitted  to  a  meeting  of  lawful  shareholders  in  the  said 
company,  or  ratified  by  three-fourths  or  more  of  the  said 
shareholders  in  the  said  company  attending  any  meeting  for 
that  purpose,  either  in  person  or  by  proxy,  nor  was  the  same 
adopted,  affirmed,  or  ratified,  in  the  manner  and  form  re- 
quired by  the  statute  in  such  case  made  and  provided,  and 
the  same  was  therefore  of  no  effect. 

Demurrer,  assigning  for  grounds,  1.  That  the  matters  set 
forth  in  the  said  rejoinder  amount  to  a  mere  repetition  of 
those  disclosed  in  the  fourth  plea,  and  shew  no  good  answer 
to  the  said  replication. 

2.  That  it  is  not  stated  or  shewn  that  the  Grand  Junc- 
tion Railway  Company  have  ever  repudiated  the  said  deed 
of  amalgamation. 
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Uccles,  Q.  C,  for  the  demurrer. 
Bell  (of  Belleville)  contra. 

The  statutes  cited  are  referred  to  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  brought  up  by  this  action  turns  upon  the 
effect  of  the  statutes  16  Vic,  ch.  39,  sections  2,  3,  4,  5  and 
8  ;  also  ch.  43,  sections  1,  5,  10,  13  and  15 ;  16  Vic,  ch. 
76;  18  Vic,  ch.  33;  and  14  &  15  Vic,  ch.  51,  section  18. 

The  16  Vic,  ch.  39,  allowed  some  or  all  of  the  companies 
which  had  been  formed  for  making  detached  portions  of  the 
Grand  Trunk  line  to  be  amalgamated.  By  16  Vic,  ch.  43, 
the  Grand  Junction  Railway  Company  was  incorporated. 
Their  object  was  to  construct  a  road  departing  from  the 
Grand  Trunk  line  at  Belleville,  passing  by  Peterborough,  and 
proceeding  from  thence  to  Toronto,  or  to  the  Grand  Trunk 
line  at  some  point  east  of  Toronto ;  and  by  the  fifth  section 
of  that  act  the  municipal  council  of  any  county  or  counties 
through  which  that  railway  might  pass,  might  advance 
money  for  paying  the  expense  of  surveys  and  other  prelimi- 
nary expenses  ;  and  it  was  provided  that  they  should  be 
repaid  out  of  the  capital  stock  of  the  0-rand  Junction  Rail- 
ivay  Company  incorporated  by  that  act,  or  that  the  amount 
advanced  might  he  allowed  to  them  in  payment  of  stock ; 
that  is,  of  stock  taken  by  such  municipality,  for  the  munici- 
pality might  take  stock  in  it,  under  the  authority  of  14  &  15 
Vic,  ch.  51,  sec  18,  which  clause  is  extended  to  this  Grand 
Junction  Railway  Company.  Then  by  statute  16  Vic,  ch. 
76,  this  Grand  Junction  Railway  Company  has  been  allowed 
to  be  amalgamated  with  the  Grand  Trunk  Railway  Company, 
upon  the  same  terms  that  railway  companies  which  had  been 
formed  for  constructing  any  part  of  the  Grand  Trunk  line 
were  allowed  to  be  amalgamated  under  16  Vic,  ch.  39, 
although  the  Grand  Junction  Railway  Company  was  not 
associated  with  a  view  to  construct  any  part  of  the  Grand 
Trunk  line,  but  for  constructing  a  railway  or  railways  in- 
tended to  intersect  or  touch  it.  Then  the  next  fact  in  the 
case  is,  that  under  the  powers  given  by  the  statute  16  Vic, 
ch.  39,  and  the  act  16  Vic,  ch.  76,  the  Grand  Junction 
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Railway  and  the  Grand  Trunk  Railway  Companies  have 
been  united  by  an  agreement  ratified  by  the  legislature,  the 
terms  of  which  agreement  we  do  not  see. 

The  question  which  we  have  to  determine  is,  whether  the 
plaintiffs  can  sue  the  Grand  Trunk  Railway  Company, 
which  now  by  the  amalgamation  includes  what  was  once  the 
Grand  Junction  Railway  Company,  for  re-payment  of  money 
advanced  by  the  plaintiffs  for  preliminary  expenses  of  the 
latter  company,  shewing  nothing  more  in  their  declaration 
than  we  see  in  this  record. 

The  efi'ect  of  a  recovery  in  this  action  would  be  to  subject 
the  proper  funds  of  the  Grand  Trunk  Railway  Company  to 
payment  of  the  judgment,  although  no  stock  has  ever  been 
collected  or  paid  in  on  account  of  the  Grand  Junction  Rail- 
way Company,  either  before  the  union  of  the  two  companies 
or  since.  The  decision  of  the  question  must  depend  on  the 
effect  of  the  statutes  16  Vic,  ch.  43,  sec.  5,  and  18  Vic, 
ch.  33,  which  latter  being  a  public  act  we  are  bound  to 
notice. 

We  think  that,  unless  the  plaintiffs  took  stock,  they  would 
not  come  under  the  5th  section  of  16  Vic,  ch.  43.  We 
refer  to  that  section  and  to  the  7th,  10th,  13th,  14th  and  15th 
sections  of  the  same  statute.  What  would  'Hheir  fair  'pro- 
portion "  of  the  preliminary  expenses  be,  if  they  never  took 
any  stock  ?  The  provision  that  such  fair  proportion  of  the 
expenses  advanced  by  them  might  be  allowed  to  them  in 
payment  of  stock,  contemplates  that  the  municipality  should 
have  stock  to  pay  in,  and  whether  they  had  paid  up  their 
stock  or  not  they  should  at  least  be  stockholders.  This 
declaration  does  not  shew  that  they  stood  in  that  position, 
and  the  plea  affirms  that  there  never  was  any  stock  paid, 
raised,  or  subscribed  in  the  Grand  Junction  Railway  Com- 
pany by  the  plaintiffs,  or  by  any  person  or.  party,  and  in 
express  terms  that  these  plaintiffs  never  became,  or  applied 
to  become,  stockholders  in  that  company. 

The  plaintiffs  contend  that  the  statute  18  Vic,  ch.  33, 
estops  the  defendants  from  setting  up  that  defence  ;  but  the 
doctrine  of  estoppel  can  never  interfere  with  the  proper  car- 
rying out  of  the  provisions  of  acts  of  parliament. 
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The  18th  section  of  statute  14  &  15  Vic,  ch.  51,  which 
is  made  to  apply  to  the  Grand  Junction  Railway  Company 
by  16  Vic,  ch.  43,  sec  2,  is  material  to  be  considered,  for 
these  plaintiffs  could  not  make  advances  as  shareholders 
legally,  unless  a  by-law  had  been  passed  to  authorise  their 
taking  stock.  Also  the  22nd  section  of  14  &  15  Vic,  ch. 
51,  sub-section  6,  which  has  been  made  to  apply  to  the 
Grand  Junction  Railway  Company,  requires  to  be  taken  into 
account,  for  under  that  clause  the  charter  would  have  ceased 
to  be  in  force,  unless  ten  per  cent,  was  paid  in  on  the  capi- 
tal stock,  and  expended  on  the  work  by  the  10th  of  Novem- 
ber, 1855. 

In  December,  1854,  when  the  statute  18  Vic,  ch.  33,  was 
passed,  the  Grand  Junction  Railway  Company  might  be 
still  existing  as  a  corporation,  so  that  there  is  no  occasion 
for  speaking  of  that  statute  as  estopping  the  defendants 
from  denying  it,  for  it  did  in  fact  then  exist ;  but  could  the 
Grand  Trunk  Railway  Company  now  claim  that  the  powers 
given  to  that  company  are  still  in  force,  and  can  be  exer- 
cised by  them,  and  for  how  long  a  period  can  they  keep  the 
work  in  abeyance,  and  at  last  act  upon  the  charter  and  go 
on  with  it  ? 

In  our  opinion  there  is  no  such  estoppel  as  has  been 
relied  on  by  the  plaintiffs,  and  we  think  also  that  the  plain- 
tiffs do  not  bring  themselves  within  the  5th  section  of  16 
Vic,  ch.  43,  holding  no  stock  and  having  never  held  any ; 
and  that,  there  being  no  such  fund  as  the  expenses  were  to 
be  repaid  out  of,  the  defendants  are  not  liable. 

If  the  plaintiffs  were  in  a  situation  to  advance  a  claim,  we 
should  then  have  to  consider  the  statute  16  Vic,  ch.  39,  and 
examine  into  the  consequences  of  the  union  of  the  two  com- 
panies, in  subjecting  the  united  company  to  the  liabilities  of 
the  company  taken  in ;  and  if  the  Grand  Junction  Railway 
Company  would  not  be  liable  to  be  sued  upon  this  cause  of 
action,  if  it  still  existed  as  a  separate  company,  (which  we 
think  it  would  not  be),  then  no  liability  can  have  fallen  upon 
the  Grand  Trunk  Railway  company. 

The  defendants,  in  our  opinion,  are  entitled  to  judgment. 

Judgment  for  defendants  on  demurrer. 
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Eegina  ex  rel.  White  v.  Roach. 

Municipal  elections — Quo  warranto. 

The  mode  prescribed  by  the  Municipal  Corporations  Act  for  trying  a  con- 
tested election  is  intended  as  a  substitute  for  the  ordinary  proceeding  by 
quo  warranto,  which  therefore  will  not  be  allowed. 

The  relator  must  shew  clearly  that  he  was  himself  a  candidate,  or  voted  at 
the  election.  Semble,  it  is  insufficient  to  state  that  <'  that  he  protested 
and  voted  against"  the  election  of  the  person  chosen. 

Roach  was  elected  a  member  of  the  municipal  council  for 
the  city  of  Hamilton,  in  January  last. 

Within  the  six  weeks  allowed  by  the  municipal  act  for 
contesting  the  election  this  relator,  White,  obtained  a  sum- 
mons on  Roach  under  the  statute,  and  filed  his  statement, 
kc.y  complaining  of  the  return  of  Roach,  on  the  ground  that 
at  the  time  of  the  election  he  was,  and  that  he  still  continued 
to  be,  the  keeper  of  an  inn  or  saloon  in  the  city  of  Hamilton. 
The  judge  of  the  county  court,  before  whom  the  case  was 
taken  after  the  six  weeks  had  expired  determined  against 
the  relator,  and,  as  the  relator  swore  he  believed,  upon  some 
merely  technical  objection  to  the  regularity  of  some  part  of 
the  proceedings  ;  and  Blevins,  for  the  relator,  in  this  term, 
moved  for  an  information  quo  warranto,  as  at  common  law, 
or  under  the  statute  of  Anne,  contending  that  the  mode 
given  by  our  statute  was  only  a  cumulative  remedy  :  that 
the  relator  was  not  confined  to  that  method  of  proceeding  ; 
and  that  having  lost  the  opportunity  of  trying  the  merits 
under  the  statute  by  reason  of  a  slip  in  his  proceedings,  he 
ought  to  be  allowed  to  proceed  independently  of  the  statute 
by  filing  an  information  with  leave  of  this  court. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  refuse  to  grant  leave  to  file  an  information,  considering 
that  the  legislature  has  given  the  proceeding  pointed  out  by 
the  act  as  a  substitute  for  the  ordinary  proceeding  by  quo 
warranto,  the  office  being  an  annual  one,  and  the  object 
being  to  give  an  expeditious,  convenient,  and  less  expensive 
remedy. 

The  object  of  compelling  parties  complaining  to  commence 
their  proceedings  within  six  weeks  would  be  frustrated,  if  after 
that  time  had  elapsed  they  could  come  to  this  court  with  such 
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an  application  as  the  present.  Besides,  it  is  not  shewn,  nor 
positively  asserted  even  by  the  relator,  on  what  ground  the 
case  was  disposed  of  by  the  judge  of  the  county  court,  and 
the  relator  does  not  state  positively  and  directly  that  he  had 
himself  voted  at  the  election ;  he  only  says  that  he  protested 
and  voted  against  Roach's  election  ;  he  does  not  say  that  he 
gave  a  vote  for  any  candidate  at  the  election.  The  statute 
requires  that  the  person  who  contests  the  election  must  have 
been  either  a  candidate  at  that  election  or  an  elector  who 
gave  or  tendered  his  vote  thereat. 

Rule  refused. 


In  the  matter  of  Dunlop  and  The  Corporation  oe  the 
Township  of  Douro. 

By-law — Provision  for  support  of  schools — Attempt  to  interfere  with  the  school 

laws. 

A  townsbip  council  passed  two  by-laws,  one  in  1855,  enacting  that  for  the 
purpose  of  remedying  the  unequal  taxation  for  the  support  of  common 
schools,  there  should  annually  be  appropriated  out  of  the  general  funds 
of  the  township  so  much  as  to  the  municipality  should  seem  reasonable, 
■within  a  specified  sum ;  and  that  the  treasurer  should  apportion  such 
money,  and  payment  should  be  made  to  each  section  as  directed  ;  the 
other  by-law  was  passed  in  1858,  in  accordance  with  the  previous  reso- 
tion  of  the  same  year,  that  £250  should  be  apportioned  from  the  township 
funds  that  year,  "in  accordance  with  the  by-law  provided  in  such  case," 
and  it^  enacted  that  certain  sums  should  be  assessed  and  collected,  among 
which  was  "vote  in  aid  of  education  $1000." 

Held,  that  both  by-laws  were  bad,  the  first,  as  substituting  a  different 
system  for  the  support  of  common  schools  from  that  laid  down  by  the 
school  acts,  which  the  municipality  had  no  power  to  do ;  and  the  second 
as  carrying  out  that  system. 

Uecles,  Q.  C,  obtained  a  rule  to  shew  cause  why  their 
by-law,  passed  on  the  1st  of  October,  1855,  chapter  8,  should 
not  be  quashed  with  costs ;  and  why  another  by-law  of  their's 
passed  on  the  6th  of  September,  1858,  ch.  8,  should  not  be 
quashed  with  costs,  so  far  as  the  last  mentioned  by-law  re- 
lates to  or  authorises  the  assessing,  raising,  levying,  and 
collecting  the  sum  of  $1000,  being  a  vote  in  aid  of  education. 

The  by-law  of  the  1st  of  October,  1855,  enacted,  that  for 
the  purpose  of  remedying  unequal  taxation  for  the  support 
of  common  schools,  there  should  annually  be  appropriated 
out  of  the  general  funds  of  the  township,  so  much  as  to  the 
municipality  for  the  time  being  might  seem  reasonable,  not 
being  more  than  would  be  sufficient,  if  added  to  the  common 
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school  fund  for  the  year,  and  equally  divided  amongst  the 
sections,  to  pay  the  average  wages  of  a  third  class  teacher 
for  twelve  months ;  that  on  or  before  the  second  Wednesday 
in  January  in  each  year,  the  treasurer  should  apportion  such 
money  according  to  the  time  that  a  school  should  have  been 
in  operation  in  each  section,  under  a  legally  qualified  teacher; 
and  that  the  sum  assigned  to  each  section  should  be  paid  on 
the  order  of  the  majority  of  the  trustees,  on  certain  conditions 
mentioned  in  the  by-law. 

The  by-law  of  the  6th  of  September,  1858,  recited  that  it 
appeared  by  an  estimate  therein  included  that  $1864.78  was 
required  to  be  raised  for  the  purposes  in  that  estimate  men- 
tioned ;  and  it  enacted  that  the  said  sum  be  assessed  and 
collected  in  the  said  township  for  the  purposes  mentioned 
in  the  estimate.  Among  the  sums  in  the  estimate  referred 
to  were  "  vote  in  aid  of  education,  1000  dollars."  This  by- 
law, or  rather  that  part  of  it  which  appropriated  1000  dollars 
in  aid  of  education,  was  passed  in  pursuance  of  a  resolution 
passed  in  the  township  council  of  Douro  on  the  30th  of  June, 
1858,  "  That  the  sum  of  <£250  be  appropriated  from  the 
township  funds  this  year  in  aid  of  schools,  in  accordance 
with  the  by-law  provided  in  such  case." 

Read^  Q.  C,  shewed  cause.  He  filed  an  affidavit  of 
the  township  clerk,  to  the  effect  that  in  1855  the  town- 
ship had  eight  school  sections  :  that  the  grant  of  1000 
dollars  then  made  by  by-law,  ch.  8,  was  made  in  ac- 
cordance with  the  wish  of  the  majority  of  the  inhabi- 
tants of  the  township,  and  the  money  was  collected  in 
that  year,  and  paid  over  to  the  school  trustees  of  the  eight 
school  sections,  without  any  objection  being  made,  and  ap- 
plied by  them  for  paying  the  school  expenses  of  that  year  : 
that  the  said  by-law  was  not  acted  upon  in  1856  or  1857  : 
that  the  by-law  of  1858  was  passed  with  the  sanction  of  the 
trustees  of  the  school  sections  in  the  township,  except  section 
No.  3,  (from  whom  this  application  came,)  all  the  other  sec- 
tions accepting  their  share  of  the  rate  imposed  by  the  by-law, 
and  applying  it  to  school  purposes,  thereby  lessening  the 
sums  to  be  raised  by  them  by  other  means ;  and  that  the 


DUNLOP  AND  THE  CORPORATION  OP  DOURO.  229 

said  rate  had  been  all  collected  from  the  inhabitants  of  the 
township,  so  far  as  it  could  be  collected. 

The  three  trustees  for  the  school  section  No.  3,  in  Douro, 
made  oath  that  the  sum  of  <£90  was  all  that  the  trustees 
required  to  be  raised  for  school  purposes  for  the  year  1858. 

It  was  objected  that  there  was  no  law  which  authorised  the 
municipal  council  of  a  township  to  vote  money  in  aid  of  edu- 
cation, of  their  own  motion,  and  without  a  requisition  from 
the  school  trustees. 

The  statutes  bearing  upon  the  question  are  cited  in  the 
judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  by-law  passed  in  1855,  if  it  had  gone 
no  further  than  to  appropriate  a  sum  for  that  year  out  of 
the  funds  of  the  township,  to  be  applied  to  the  support  of 
common  schools,  we  should  not  have  interfered  so  long  after 
its  operation  had  been  wholly  spent,  and  apparently  acqui- 
esced in ;  but  it  is  on  the  face  of  it  permanent  in  its  character, 
and  it  seems  to  have  been  passed  altogether  in  disregard  of 
the  provisions  of  the  Common  School  Act,  13  &  14  Vic,  ch. 
48,  sec.  12,  part  7,  and  section  18,  part  1,  and  also  of  the 
statute  16  Vic,  ch.  185,  sec  17,  both  which  statutes  seem 
intended  to  give  to  the  trustees  of  the  several  sections  the 
power  to  control  the  amount  of  money  to  be  called  for  for 
school  purposes,  having,  when  the  law  requires  it,  first  as- 
certained the  sense  of  a  majority  of  the  freeholders  of  the 
section  at  their  annual  school  meeting.  It  is  true  that  the 
by-law  of  1855  does  not  in  terms  direct  the  levying  of  a 
distinct  school  rate,  and  so  may  not  seem  to  be  directly  at 
variance  with  the  clauses  we  have  referred  to  ;  and  if  it  be 
not  at  variance  with  them,  the  question  would  be  merely 
this — whether  a  township  council  has  power  out  of  the  general 
township  funds  for  the  year  to  make  grants  for  school  pur- 
poses, and  that  entirely  of  their  own  motion.  That  however 
is  not  exactly  the  question  here,  for  it  is  plain  from  the  re- 
cital in  this  by-law  that  it  professes  to  substitute  a  system 
devised  by  the  municipal  council  for  that  laid  down  by  the 
legislature,  for  the  support  of  common  schools.    It  is  evi- 
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dent  that  that  by-law  was  not  intended  to  co-exist  with  the 
method  of  raising  funds  in  the  township  laid  down  in  the 
school  act,  for  in  the  by-law  it  is  intimated  that  the  system 
which  is  to  be  introduced  by  it  is  meant  to  remedy  the  une- 
qual taxation  for  the  support  of  common  schools,  which  would 
otherwise  take  place  under  the  school  laws  ;  and  so  the  town- 
ship council  propose  in  the  by-law  to  do  this  by  taking  the 
matter  entirely  into  their  own  hands,  levying  such  amount 
as  they  think  proper,  and  dividing  it  equally  among  the 
school  sections. 

We  think  we  are  bound  to  say  that  this  is  wholly  beyond 
the  authority  given  to  the  township  councils,  and  that  we 
cannot  forbear  quashing  a  by-law,  which  is  not  shewn  to 
have  been  repealed,  and  which  professes  to  establish  a  sys- 
tem for  raising  money  annually  for  the  support  of  common 
schools  in  a  manner  decidedly  at  variance  with  the  statutes 
of  the  province,  and  without  that  reference  to  the  judgment 
of  the  school  trustees,  and  to  the  wishes  of  the  inhabitants, 
which  the  legislature  intends  shall  form  part  of  the  system. 

However  convenient  or  good  the  system  provided  by  the 
by-law  might  prove  in  itself,  the  township  council  had  no 
authority  to  adopt  it.  We  therefore  make  absolute  the  rule 
for  quashing  that  by-law.  The  question  is  not  whether  such 
a  by-law  might  not  have  been  passed  consistently  with  the 
statute  12  Vic,  ch.  81,  sec.  31,  part  3,  which  was  referrrd 
to  in  the  argument,  but  whether  it  could  be  legally  passed 
in  1855,  after  the  statutes  which  had  been  enacted  in  the 
meantime. 

Then  as  to  the  other  by-law,  passed  on  the  6th  of  Septem- 
ber, 1858,  which  authorises  that  a  vote  of  1000  dollars  in 
aid  of  education  shall,  together  with  other  sums  for  other 
purposes  which  are  specified,  be  assessed  and  collected  from 
the  township  in  that  year  :  it  is  evident  that  that  is  the 
mode  in  which  the  council  carried  out  in  that  year  the  by-law 
of  1855,  which  it  seems  had  not  been  acted  on  in  the  two 
preceding  years,  and  this  by-law  is  objectionable  on  the 
same  grounds  as  the  one  passed  in  1855  ;  and  we  cannot  do 
otherwise,  we  think,  than  quash  so  much  of  it  as  relates  to 
the  1000  dollars  to  be  raised  for  school  purposes,  though  it 
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seems  that  tlie  amount  lias  been  for  tlie  most  part  collected. 
The  trustees  for  section  No.  3  have  a  right  to  complain  of  it, 
never  having,  as  thej  say,  concurred  in  applying  for  such  a 
grant,  and  this  by-law  appears  to  be  an  act  of  the  township 
council  directly  following  up  the  illegal  by-law  of  1855. 
In  our  opinion  the  rule  should  be  made  absolute,  with  costs. 

Rule  absolute. 


Balkwell  and  McKenzie  v.  Beddome. 

Interpleader — Verdict  for  defendants — Action  hy  them  on  the  bond — Prior  exe- 
cution paid  by  claimants — Application  to  the  court. 

Defendants  obtained  a  judgment  and  execution  against  several  persons,  on 
which  certain  goods  were  seized.  These  being  claimed  by  the  plaintiffs 
under  an  assignment  from  the  execution  debtors,  an  interpleader  was  di- 
rected by  judge's  order,  under  which  the  plaintiflFs  gave  their  bond  con- 
ditioned for  the  payment  of  defendant's  claim,  or  any  less  amount  to  be 
ordered,  in  case  he  should  succeed  on  the  issue.  A  verdict  and  judgment 
having  been  obtained  for  defendant,  a  judge's  order  was  made  allowing 
defendants  to  enforce  the  bond,  on  which  an  action  was  accordingly 
brought  and  judgment  obtained.  The  defendants  (plaintiffs  in  the  inter- 
pleader suit)  then  applied  to  rescind  or  modify  this  order,  on  affidavits 
stating  that  before  the  assignment  to  them  the  sheriff  held  an  execution 
against  these  goods  for  more  than  their  value,  which  they  had  paid  to 
prevent  a  sacrifice,  and  that  the  goods  were  subsequently  sold  by  them 
for  less  than  the  sum  so  paid.  It  appeared,  however,  that  this  was  the 
first  occasion  on  which  that  execution  had  been  mentioned,  or  any  claim 
made  on  account  of  it,  by  defendants. 

The  court  refused  to  interfere. 

Boomer  obtained  a  rule  to  shew  cause  why  the  order  of 
McLean,  J.,  made  on  the  tenth  day  of  February,  1859, 
ordering  the  plaintiffs  to  pay  the  defendant  .£152  4s.  Id., 
or  in  default  that  the  defendant  proceed  to  enforce  the  bond 
by  an  action  at  law,  should  not  be  rescinded  or  modified  by 
reducing  the  amount  ordered  to  be  paid  to  nominal  damages 
and  costs  of  suit,  or  by  making  such  other  order  as  the  court 
might  direct  in  the  matter,  and  in  the  mean  time  all  pro- 
ceedings in  the  action  on  the  bond  to  be  stayed. 

J.  Wihon,  Q.  C,,  shewed  cause. 

By  the  affidavits  filed  it  appeared  that  the  defendant  re- 
covered a  judgment,  and  issued  execution  thereon,  on  the 
25th  day  of  July,  1857,  against  Donald  McKenzie,  John 
McKenzie,  and  William  IMcMillan,  for  the  sum  of  £152, 
upon  which  certain  goods  and  chattels  in  the  possession  of 
30  VOL.  XVIII. 
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William  McMillan  were  seized  by  the  sheriff.  These  goods 
being  claimed  by  the  plaintiff,  an  application  was  made  by 
the  sheriff,  before  Mr.  Justice  Hagarty,  in  Chambers ;  and  an 
order  to  interplead  was  duly  made  on  the  9th  day  of  October, 
1857,  by  which  it  was  ordered  that  upon  payment  of  £180 
into  court  by  the  claimants,  William  Balkwell  and  Alexander 
McKenzie,  within  fourteen  days  from  the  date  of  the  said 
order,  or  upon  the  said  claimants  giving  within  the  said 
time  security  to  the  satisfaction  of  the  sheriff  for  the  pay- 
ment of  the  same  amount,  or  for  the  return  of  the  goods 
and  chattels  seized  by  the  sheriff,  according  to  the  direc- 
tions of  any  rule  of  court  or  judge's  order  to  be  made  in  the 
said  cause,  and  upon  payment  to  the  sheriff  of  possession 
money  and  expenses  from  the  25th  of  July,  1857,  the  sheriff 
should  withdraw  from  the  possession  of  the  said  goods  and 
chattels  seized  under  the  said  writ,  and  that,  unless  such 
payment  should  be  made  or  security  given,  the  sheriff  should 
proceed  and  sell  the  said  goods,  and  after  deducting  costs 
and  possession  money,  pay  the  proceeds  into  court  to  abide 
the  event  of  an  issue  to  be  tried  in  a  suit  in  the  Court  of 
Queen's  Bench,  wherein  William  Balkwell  and  Alexander 
McKenzie  should  be  plaintiffs  and  Foskett  B.  Beddome  de- 
fendant ;  and  the  question  to  be  tried  in  the  said  suit  should 
be,  whether  at  the  time  of  the  delivery  of  the  said  writ  to  the 
sheriff  the  said  goods  seized  by  the  sheriff  under  the  said 
writ,  and  claimed  by  the  said  William  Balkwell  and  Alex- 
ander McKenzie,  or  any  part  thereof,  were  the  property  of 
the  said  William  Balkwell  and  Alexander  McKenzie  as 
against  the  said  Foskett  B.  Beddome. 

Under  this  order  the  plaintiffs,  by  their  bond  dated  the 
17th  of  October,  1857,  (being  approved  of  by  the  sheriff  as 
sufficient  security,)  became  bound  to  the  defendant  in  the 
sum  of  X360,  conditioned  that  if  upon  the  trial  or  determi- 
nation of  the  said  issue  as  directed,  the  verdict  or  other  de- 
termination of  the  said  issue  should  be  in  favour  of  the  said 
Foskett  B.  Beddome,  and  the  said  William  Balkwell  and 
Alexander  McKenzie,  or  either  of  them,  should  pay  or  cause 
to  be  paid  unto  the  said  Foskett  B.  Beddome  the  sum  of 
£152  4s.  Id.,  or  a  lesB  amount  thereof;,  according  to  the 
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direction  of  any  rule  of  court  or  judge's  order  to  be  made 
in  the  matter  of  the  said  interpleader,  or  if  upon  the  said 
trial  or  other  determination  of  the  said  issue,  the  said  ver- 
dict or  other  determination,  as  the  case  might  be,  should  be 
in  favour  of  the  said  William  Balkwell  and  Alexander  Mc- 
Kenzie,  then  the  said  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

On  the  13th  of  October,  1857,  an  interpleader  issue 
was  joined  between  the  parties,  pursuant  to  the  order  of  Mr. 
Justice  Hagartifj  to  try  the  right  to  the  said  goods,  which 
issue  was  brought  down  to  trial  at  the  assizes  at  London,  on 
the  28th  day  of  October,  1857,  when  a  verdict  was  rendered 
in  favour  of  the  plaintiffs,  before  McLean^  J. 

A  motion  was  made  in  the  following  term  for  a  new  trial, 
and  on  the  6th  of  March,  1858,  the  verdict  for  the 
plaintiff  was  set  aside,  and  a  new  trial  granted,  with  costs 
to  abide  the  event,  {a) 

On  the  5th  of  November,  1858,  the  cause  was  again 
brought  down  to  trial,  before  Mr.  Justice  Burns,  at  the 
assizes  at  London,  and  a  verdict  was  rendered  for  the  defen- 
dant. Judgment  was  entered  in  favour  of  the  defendant 
upon  that  verdict  on  the  24th  of  January,  1859,  an 
an  order  having  been  previously  made  by  Sir  J.  B.  Bohinson, 
Chief  Justice,  that  the  plaintiffs  should  pay  to  the  defendant 
his  costs  of  opposing  the  application  for  the  interpleader 
order  under  which  the  said  issue  was  tried,  also  all  the  costs 
of  the  defence  of  the  said  issue,  and  generally  all  ^the  costs 
in  the  cause,  together  with  the  costs  of  application  for  that 
order,  the  costs  to  be  taxed.  And  the  plaintiffs  were  further 
ordered  to  pay  the  sheriff's  costs  for  keeping  possession  of 
the  goods  mentioned  in  the  interpleader  order  until  given 
up  by  the  sheriff,  according  to  the  tenor  of  the  said  order. 

The  defendant's  costs  upon  entering  judgment  were  taxed 
at  £34  17s.  9d. 

On  the  10th  of  February,  1859,  on  application  to  Mr. 
Justice  McLean,  in  Chambers,  on  affidavit,  the  following 
order  was  made  by  him  :      Upon  reading  the  affidavits 
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shewing  that  the  decision  of  the  feigned  issue  in  this  cause 
was  in  favour  of  the  defendant,  the  execution  creditor,  and 
that  the  goods,  the  title  to  which  was  in  question,  and  which 
the  above  named  plaintiffs,  the  claimants,  obtained  possession 
of  by  virtue  of  the  interpleader  order,  and  the  interpleader 
bond  given  by  the  said  plaintiffs  to  the  said  defendant  there- 
under, dated  on  the  17th  day  of  October,  1857,  are  not 
forthcoming  for  the  satisfaction  of  the  said  defendant's 
judgment,  but  have  been  sold  and  disposed  of  by  the  plain- 
tiffs herein  for  their  own  use,  and  it  being  necessary,  accord- 
ing to  the  condition  of  the  said  boiid,  that  this  order  should 
be  made  to  enable  the  said  defendant  to  sue  upon  the  said 
bond,  I  do  order  that  the  above  named  plaintiffs  do  forth- 
with pay  to  the  said  defendant  the  sum  of  £152  4s.  Id., 
according  to  the  condition  of  the  said  bond,  or  in  default 
that  the  said  defendant  be  at  liberty  to  proceed  to  enforce 
the  said  bond  by  an  action  at  law." 

On  the  12th  of  February  a  copy  of  that  order  was  served 
on  the  plaintiffs  at  London,  and  on  the  16th  the  plaintiffs, 
by  their  attorney,  Mr.  Elliott,  gave  notice  that  an  applica- 
tion would  be  made  to  the  court,  or  to  a  judge  in  Chambers, 
so  soon  as  counsel  could  be  heard,  for  a  withdrawal  of  the 
order  McLean^  J.,  in  this  cause  obtained  upon  an  ex  parte 
application  in  Chambers,  or  for  such  a  modification  of  the 
terms  thereof  as  to  the  said  court  or  judge  should  appear  fit. 

An  action  was  brought  by  the  defendant,  pursuant  to  the 
authority  contained  in  the  order  of  McLean^  J.,  and  a  verdict 
was  obtained  at  the  last  London  assizes  for  the  full  amount 
payable  to  defendant. 

During  the  last  term  a  rule  was  obtained  to  rescind  or 
modify  the  order  McLean,  J.,  made  on  the  10th  of  Febru- 
ary, 1859,  and  in  the  meantime  to  stay  proceedings  in  the 
defendant's  suit  on  the  bond. 

The  affidavits  filed  in  support  of  the  rule  shewed  that  an 
execution  was  issued  in  favour  of  Mrs.  Elizabeth  Cornish 
for  £124  19s.  lid.  damages  and  costs,  against  the  goods 
and  chattels  of  the  said  William  McMillan,  and  placed  in 
the  hands  of  the  sheriff  of  the  county  of  Middlesex  to  be 
executed  on  the  20th  day  of  July,  1857  :  that  on  the  follow- 
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ing  day  McMillan  executed  an  assignment  of  his  property 
real  and  personal  to  William  Balkwell  and  Alexander  Mc- 
Kenzie,  in  trust  for  the  benefit  of  such  creditors  as  should 
become  parties  to  such  assignment,  and  on  the  same  day  the 
assignment  was  filed  in  the  office  of  the  clerk  of  the  county 
court  with  the  necessary  affidavits  required  by  law.  The 
execution  in  favour  of  Mrs.  Cornish  was  satisfied  by  pay- 
ment, through  Mr.  Elliott,  to  her  attorney  of  £100  in 
money,  and  the  delivery  of  a  promissory  note  for  £27  16s. 
2d.  of  the  present  plaintiff's,  which  note  was  subsequently 
paid. 

On  the  25th  of  July,  1857,  an  execution  in  favour  of 
the  defendant  against  William  McMillan  and  Donald  and 
John  McKenzie  was  placed  in  the  sheriff"s  hands,  and  the 
same  property  seized  on  the  prior  execution  in  favour  of 
Mrs.  Cornish  was  seized,  and  the  plaintiff's  then  claiming 
these  goods  under  the  assignment  of  McMillan  to  them,  the 
sheriff"  in  September  applied  for  and  obtained  the  interpleader 
order. 

The  affidavits  further  shewed  that  Mrs.  Cornish  executed 
an  assignment  of  her  judgment  against  McMillan,  which  was 
produced,  bearing  date  the  6th  day  of  August,  1857,  in 
favour  of  one  Duncan  George  McKenzie,  and  she  authorised 
the  assignee  to  take  such  proceedings  as  he  might  deem 
necessary  for  the  collection  of  the  amount.  (The  affidavit 
of  the  subscribing  witness  was  not  produced,  nor  was  it 
shewn  in  the  affidavit  of  the  attorney  of  Mrs.  Cornish  at 
what  time  the  assignment  was  made.)  One  of  the  plaintiffs, 
McKenzie,  in  his  affidavit,  stated  that  they  paid  the  amount 
of  that  judgment  in  order  to  save  the  property  from  being 
sacrificed  at  public  sale,  hoping  thereby  to  save  some  thing 
for  the  benefit  of  creditors :  that  the  personal  property  as- 
signed did  not  exceed  in  value  $480  ;  and  that,  had 
not  the  demand  of  Mrs.  Cornish  been  settled  without 
a  sale,  the  whole  of  McMillan's  personal  property  would 
have  been  swept  away  by  her  execution,  and  nothing 
whatever  would  have  been  left  to  satisfy  that  of  defen- 
dant :  that  the  judgment  of  Mrs.  Cornish,  upon  which  the 
first  execution  issued  against  McMillan,  was  purchased  by 
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J).  J.  McKenzie  for  the  full  amount  of  the  judgment  and 
execution  and  costs,  and  that  the  money  wherewith  to 
make  the  said  purchase  was  eventually  furnished  by  the 
plaintiffs  :  that  the  said  goods  and  chattels  were  sold  by 
the  sheriff  of  the  county  of  Middlesex  under  the  execution 
in  favour  of  Mrs.  Cornish  in  Decem.ber,  1857,  through  his 
bailiff,  one  Towns,  and  were  purchased  at  that  sale  on  behalf 
of  the  plaintiffs  for  the  amount  of  the  execution  and  costs, 
which  came  to  £135  8s.  9d.  :  that  the  goods  in  fact  were 
not  worth  that  amount,  and  that  they  were  subsequently 
sold  on  credit,  but  only  realized  $480,  or  .£120. 

There  were  two  affidavits  of  the  bailiff.  Towns,  who  seized 
the  goods  on  the  execution  in  favour  of  Mrs.  Cornish — one 
sworn  on  the  16th  of  February,  1859,  and  the  other  on  the 
23rd  of  May.  In  the  former  he  stated  the  seizure  of  the 
goods  on  the  20th  of  July,  and  the  subsequent  sale  of  them 
on  the  18th  of  December,  1857,  under  the  same  execution, 
and  that  D.  J.  McKenzie  purchased  the  goods  for  £>1S5  8s. 
9d.,  which  was  the  amount  required  to  be  raised  to  pay  off 
the  said  execution  of  Mrs.  Cornish,  and  that  the  goods 
would  not  have  sold  for  a  sufficient  amount  to  pay  that  exe- 
cution if  they  had  not  been  purchased  by  the  said  McKenzie. 

In  his  second  affidavit  he  stated  that  when  the  plaintiffs 
ascertained  that  the  execution  of  Mrs.  Cornish  was  in  the 
Avay  of  their  assignment,  they  paid  or  settled  the  execution 
with  Mrs.  Cornish's  attorney,  and  that  Mrs.  Cornish  after- 
wards assigned  the  judgment  to  Duncan  George  McKenzie : 
that  the  goods  were  seized  under  the  defendant's  execution 
in  July,  1857,  and  that  he  was  instructed  by  the  plaintiffs, 
in  the  month  of  December  following,  as  assignees  of  McMil- 
lan, to  sell  the  goods,  and  that  he  understood  the  goods 
were  to  be  sold  to  reimburse  the  trustees  for  money  paid  by 
them  on  the  Cornish  execution  :  that  at  the  sale  there  were 
five  or  six  persons  present,  and  he  was  directed  to  put  all 
the  goods  up  at  once  for  sale,  and  that  Duncan  McKenzie 
being  the  highest  bidder,  all  were  knocked  down  to  him  : 
that  he  paid  no  money  for  them,  and  that  McKenzie,  one 
of  the  plaintiffs,  was  present  at  the  time. 

Mr.  Norris,  the  defendant's  attorney,  made  affidavit  that 
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he  liad  several  conversations  with  the  sheriff  and  his  bailiff, 
Towns,  respecting  the  defendant's  execution,  and  that  he 
never  heard  a  word  from  either  of  them  about  Mrs.  Cornish's 
execution  until  the  interpleader  issue  came  on  to  be  tried : 
that  he  got  from  Towns  a  schedule  of  the  goods  seized,  for 
the  purpose  of  interpleading,  but  that  he  did  not  tell  him 
that  Mrs.  Cornish's  execution  was  entitled  to  precedence, 
and  that  he  understood  he  had  only  the  assignment  from 
McMillan  to  the  plaintiffs  to  contend  against,  which  assign- 
ment was  registered  in  the  office  of  the  Clerk  of  the  County 
Court  on  the  21st  of  July,  1857. 

McLean,  J. — The  plaintiffs  claimed  the  goods  seized  on  an 
execution,  issued  in  favour  of  the  defendant,  on  the  25th  of 
July,  1858,  against  the  goods  and  chattels  of  William  McMillan 
and  Donald  and  John  McKenzie  ;  and  on  the  application  of 
the  sheriff  of  the  County  of  Middlesex  an  issue  was  ordered 
between  the  plaintiffs  and  defendant  to  try  the  right  to  the 
goods.  On  the  28th  of  October  that  issue  was  tried,  and  a 
verdict  was  rendered  for  the  plaintiffs.  A  new  trial  was 
granted  in  March,  1858,  and  at  the  following  fall  assizes 
the  cause  was  again  tried  before  Mr.  Justice  Burns,  and  a 
verdict  was  rendered  for  the  defendant,  which  verdict  has 
not  been  disturbed.  Under  the  interpleader  order  the  plain- 
tiffs had  obtained  possession  of  the  goods  from  the  sheriff  by 
giving  a  bond  to  produce  them  or  to  pay  the  amount  of 
defendant's  execution  in  case  the  issue  should  be  decided 
against  them.  The  suit  being  terminated,  and  the  goods 
not  being  the  property  of  the  plaintiffs,  according  to  the 
finding  of  the  jury,  the  defendant  was  entitled  to  have  them 
sold  to  satisfy  his  execution ;  but  when  they  are  required  for 
that  purpose  they  are  not  forthcoming,  and  the  plaintiffs 
admit  they  have  sold  them,  and  that  they  have  applied  the 
proceeds  to  the  payment  of  money  which  they  had  advanced 
to  pay  a  debt  of  William  McMillan  due  to  another  party  on 
an  execution  issued  before  the  bond  was  given,  and  before 
the  goods  were  given  up  by  the  sheriff  to  the  plaintiffs  under 
the  interpleader  order.  The  plaintiffs  could  not  have  been 
ignorant  when  they  executed  the  bond  that  they  were  ren- 
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dering  themselves  liable  for  the  amount  of  the  debt,  or  for 
the  return  of  the  goods  to  the  sheriff  to  satisfy  the  defen- 
dant's debt,  if  they  failed  to  establish  their  right  in  the 
interpleader  suit.  Having  failed,  I  do  not  see  how  they  can 
expect  that  this  court  will  nevertheless  relieve  them  from 
the  condition  of  their  bond. 

The  jury  have  by  their  verdict  established  that  the  goods, 
at  the  time  the  defendant's  execution  was  received  by  the 
sheriff,  were  not  the  goods  of  the  plaintiffs,  and  the  evidence 
shews  that  they  were  sold  some  months  after  that  date  at  the 
instance  and  for  the  benefit  of  the  plaintiffs.  We  cannot, 
then,  in  the  face  of  a  judgment  on  record  that  the  goods 
were  liable  at  the  time  of  seizure  to  be  taken  for  the  defen- 
dant's debt,  decide  that  nevertheless  they  shall  not  be  so 
applied,  on  grounds  which  existed  at  the  time  of  the  trial, 
and  which  to  have  any  weight  should  have  been  pressed  be- 
fore the  jury,  whose  province  it  was  to  decide  upon  them. 

An  application  was  made  in  Hilary  Term  for  a  new  trial 
in  the  suit  brought  by  defendant  on  the  bond,  but  I  appre- 
hend that  the  decision  in  this  matter  must  be  conclusive  in 
that,  inasmuch  as  a  new  trial  could  afford  no  possible  relief 
so  long  as  the  same  state  of  facts  exists  upon  which  the 
present  verdict  is  founded.  We  are  not  at  liberty  now  to 
disturb  the  verdict  in  the  interpleader  case  ;  but  if  we  were 
called  upon  to  decide  as  to  the  propriety  of  that  verdict,  1 
confess  that  on  the  facts,  disclosed  imperfectly  as  they  are 
in  the  afiidavits,  I  should  be  very  reluctant  to  interfere  with 
it.  It  is  shewn  that  to  get  over  the  difiiculty  caused  by 
Mrs.  Cornish's  execution  of  the  20th  of  July,  an  arrange- 
ment was  made  to  discharge  that  incumbrance,  and  that 
when  the  defendant's  execution  was  received  on  the  25th 
the  plaintiffs  claimed  the  goods  as  their  own,  not  under  any 
prior  execution,  but  under  the  assignment  from  McMillan  to 
them.  The  goods  must  have  been  abandoned  by  the  sheriff 
on  the  first  execution,  and  seized  upon  by  the  defendant  before 
the  plaintiffs  put  forward  their  claim,  or  the  sheriff  would 
have  applied  that  the  parties  should  interplead  in  both  cases. 
There  was  no  sale  of  the  goods  on  the  first  execution,  or  any 
absolute  discharge  of  it,  before  the  seizure  under  the  second, 
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and  the  proceedings  by  interpleader  issue  to  try  the  validity 
of  the  plaintiffs'  claim.  If  the  plaintiffs  advanced,  as  they 
allege  they  did  eventually,  the  amount  to  discharge  the  first 
execution,  and  so  removed  the  only  incumbrance  upon  the 
goods  at  the  time  of  McMillan's  assignment  to  them,  then 
they  would  be  entitled  to  hold  the  goods  against  any  subse- 
quent executions  or  claims.  But  if  in  fact  they  were  the  pur- 
chasers of  Mr.  Cornish's  judgment,  how  then  did  it  happen 
that  they  allowed  the  assignment  to  be  made  in  the  name  of 
Duncan  George  McKenzie  as  the  purchaser  on  the  6th  of 
August,  1857,  and  that,  when  they  did  interfere  with  the 
goods  in  December,  it  was  for  the  purpose  of  having  a  sham 
sale  of  property,  for  which,  as  they  allege,  they  had  previ- 
ously paid  the  full  value,  and  which  they  were  entitled  to 
hold  under  the  assignment.  In  October  the  plaintiffs  claimed 
the  goods,  and  undertook  on  the  trial  of  the  interpleader 
issue  to  prove  the  validity  of  their  claim,  and  yet  in  Decem- 
ber, two  months  later,  they  directed  a  form  of  sale  to  be 
gone  through,  apparently  to  improve  their  title,  the  whole 
of  the  goods  being  sold  for  a  gross  sum,  and  no  money 
whatever  paid  on  them  through  the  sheriff  or  his  officer. 
Then  it  is  stated  in  Balkwell's  affidavit  that  D.  G.  McKenzie 
became  the  purchaser  of  the  judgment  of  Mrs.  Cornish  for 
the  full  amount  of  it,  and  that  the  money  wherewith  to  make 
the  said  purchase  was  eventually  furnished  by  Alex.  Mc- 
Kenzie and  himself.  When  was  that  money  furnished,  and 
was  it  from  the  plaintiffs'  own  means  ?  D.  G.  McKenzie  was 
the  purchaser  of  the  judgment,  and  he  was  also  the  pur- 
chaser in  December  at  the  nominal  sale  directed  by  the 
plaintiffs.  It  is  alleged  that  he  purchased  for  the  plaintiffs, 
but  it  has  very  much  the  appearance  as  if  the  latter  sale 
was  intended  to  confirm  his  title  to  the  goods,  and  to  enable 
him  to  hold  them  till  paid  the  amount  advanced  on  the  judg- 
ment. The  eventual  payment  by  the  plaintiffs  seems  to  carry 
with  it  the  strong  intimation  that  some  one  else  had  paid  for 
the  judgment  in  the  first  instance,  in  order  to  be  able  to 
retain  the  goods  which  had  been  seized  for  some  object. 
All  these  things  appearing  on  the  affidavits  lead  one  to  the 
conclusion  that  the  verdict  of  the  jury  was  right,  and  that 
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we  could  not  interfere  at  this  stage  to  prevent  its  having 
full  effect,  even  if  we  had  the  power  to  do  so. 

I  do  not  see  any  thing  in  the  hardship  of  the  case,  so  far 
as  the  plaintiffs  are  concerned,  for  they  can  reimburse  them- 
selves from  the  proceeds  of  the  estate  which  has  been  as- 
signed to  them,  and  they  will  have  so  much  less  to  divide 
amongst  other  creditors. 

Robinson,  C.  J. — I  concur  in  the  conclusion  arrived  at 
by  Mr.  Justice  McLean.  If  any  thing  disclosed  in  the  affi- 
davits furnishes  good  ground  for  questioning  the  justice  of  a 
recovery  upon  the  bond  under  the  facts  of  this  case,  such 
statements  should  have  been  advanced  before,  and  the  inter- 
pleader suit  should  not  have  been  suffered  to  arrive  at  a 
final  decision  before  any  notice  was  taken  of  Mrs.  Cornish's 
execution,  or  of  any  thing  that  had  been  done  under  it,  as 
affecting  the  question  to  be  tried  in  the  interpleader  issue. 

The  recovery  upon  the  bond  given  by  the  plaintiffs  in 
order  to  get  the  goods  into  their  possession  was  the  regular 
and  proper  consequence  of  their  not  paying  the  sum  men- 
tioned in  the  bond,  or  the  value  of  the  goods  ;  and  if  the 
plaintiffs  Balkwell  and  Alexander  McKenzie  had  been  pre- 
sent, and  had  been  heard  against  the  order  made  by  Mr. 
Justice  McLean  in  February,  1859,  and  had  then  shewn  all 
that  is  now  shewn,  it  could  not,  in  my  opinion,  have  been 
allowed  to  prevent  the  making  of  such  an  order.  The  exe- 
cution of  Mrs.  Cornish  appears  to  have  been  satisfied  other- 
wise than  by  sale  of  these  goods  made  legally  under  the  au- 
thority of  ihsit  fi.  fa.,  and  after  she  had  been  satisfied  the 
goods  could  not  be  regarded  as  bound  by  her  writ.  The 
question  thenceforward  was  properly  confined,  as  it  had  all 
along  been  assumed  to  be,  to  the  enquiry  whether  the  plain- 
tiffs had  a  claim  to  the  goods.  They  had  pretended  no  other 
claim  but  under  the  assignment  made  to  them  by  McMillan 
on  the  30th  of  July,  1857.  That  claim  has  been  found 
against  them,  and  I  do  not  see  that  the  facts  brought  out 
by  the  affidavits  are  such  as  shew  that  the  claimants  could 
have  placed  themselves  in  any  other  situation  by  placing 
before  us  or  before  a  jury,  in  any  stage  of  the  proceedings, 
all  that  is  now  shewn. 
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If  the  goods  of  McMillan  yy^ere  relieved  from  Mrs.  Cornish's 
execution,  so  that  he  could  assign  them  to  the  plaintiffs  as  he 
did  by  the  bill  of  sale,  then  surely  it  cannot  be  competent  for 
the  plaintiffs,  who  took  under  the  bill  of  sale,  to  set  up  that 
either  they  or  a  third  party  had  so  long  afterwards  as  in 
December,  1857,  acquired  by  purchase  under  that  execution 
a  right  to  which  the  defendant  Beddome  coming  with  his 
subsequent  execution  can  be  made  to  give  way. 

Burns,  J.,  concurred. 

Rule  discharged. 


O'Brien  v.  Fight. 

Promissory  note — Fraud  and  failure  of  consideration  pleaded  together — Proof 
of  the  latter  only,  and  not  covering  the  whole  demand — Pleading. 

To  an  action  on  two  promissory  notes  defendant  pleaded  that  they  were 
given  for  the  assignment  to  him  of  the  plaintiff's  right  to  two  lots  of 
Crown  land,  of  which  the  plaintiff  falsely  and  fraudulently  represented 
that  he  was  locatee  :  that  the  plaintiff  had  no  claim  to  said  land,  and  the 
notes  were  obtained  from  defendant  by  fraud. 

Held,  that  on  shewing  the  plaintiff's  title  to  one  of  the  lots  to  have  been 
bad,  without  proving  fraud,  the  defendant  was  entitled  to  succeed  as  to 
that  part  of  the  claim  for  which  the  consideration  had  failed. 

Such  a  defence,  however,  should  properly  be  pleaded  only  to  that  part  of 
the  demand  covered  by  it. 

Appeal  from  the  county  court  of  the  County  of  Brant. 
This  was  an  action  u^on  two  promissory  notes,  for  £25  and 
$119  respectively,  made  by  defendant,  payable  to  the  plaintiff. 

P?ea.— That  before  and  at  the  time  of  the  making  of  the 
two  several  promissory  notes  in  the  declaration  mentioned, 
the  plaintiff  fraudulently  and  falsely  represented  and  pre- 
tended to  the  defendant  that  he  had  a  good  and  legal  claim 
to  certain  lands,  namely,  lots  numbers  eleven  in  concession 
C,  and  thirty-four  in  concession  A.,  in  the  township  of 
Howick,  in  the  County  of  Huron,  the  same  being  Crown 
lands,  by  virtue  of  his  having  located  the  same,  and  paid 
thereon  the  first  instalment,  and  thereby  secured  to  himself 
and  his  assigns  the  right  to  complete  the  payment  of  the 
residue  of  the  purchase  money  thereof,  and  sue  out  a  patent 
therefor,  and  thereby,  and  by  means  of  such  fraudulent  and 
false  representations,  induced  the  defendant  to  purchase  from 
the  plaintiff  his  said  pretended  right  to  and  right  of  purchase 
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of  the  said  lands  ;  and  the  defendant  did  then  purchase  and 
take  an  assignment  from  the  plaintiff  of  the  said  lands,  at 
and  for  the  sum  of  .£75,  and  to  secure  the  payment  thereof 
did  make  and  deliver  to  the  plaintiff  his,  the  defendant's, 
three  several  promissory  notes,  each  for  the  sum  of  £25,  to 
fall  due  and  to  become  payable  respectively  at  six  months, 
one  year,  and  two  years  after  date,  with  interest ;  and  the 
defendant  further  saith,  that  the  said  promissory  notes,  as 
in  the  declaration  mentioned,  are  parcel  of  the  same  iden- 
tical notes  so  made  and  delivered  as  aforesaid,  and  in  this 
plea  secondly  and  lastly  mentioned ;  and  the  defendant 
further  saith,  that  at  the  time  of  the  said  purchase,  and  the 
making  and  delivery  of  the  said  notes,  of  which  the  said 
notes  in  the  declaration  mentioned  are  parcel,  the  plaintiff 
had  not  secured  a  legal  claim  to  the  said  two  lots,  nor  had 
he  or  his  assigns  a  right  to  complete  the  purchase  thereof, 
and  sue  out  a  patent  therefor,  of  all  which  said  several 
premises  the  plaintiff  had  notice  ;  and  the  defendant  in  fact 
says  that  the  said  promissory  notes  in  the  declaration  men- 
tioned were  obtained  and  procured  by  the  plaintiff  and  others 
in  collusion  with  him,  by  fraud,  covin,  and  misrepresentation. 

On  this  plea  the  plaintiff  took  issue. 

At  the  trial  the  plaintiff  was  proved  to  have  sold  to  the 
defendants  two  rights  to  separate  parcels  of  Crown  land, 
which  he  represented  himself  to  have  acquired  by  purchase. 
Each  was  valued  in  the  transaction  between  them  at  $150, 
and  three  notes  were  given  for  the  money.  One  of  these  for 
$100  had  been  paid,  but  after  that  it  came  to  the  defen- 
dant's knowledge  that  the  plaintiff's  right  to  one  of  the  lots 
would  not  and  could  not  be  recognised  by  the  government, 
because  that  lot  had  been  sold  to  another  party  by  the  go- 
vernment, before  the  agent  for  the  Commissioner  of  Crown 
Lands  issued  the  ticket  under  which  the  plaintiff  claimed, 
and  there  was  some  evidence  to  shew  that  the  plaintiff  knew 
that  to  be  so  before  he  sold  to  the  defendant.  Of  that  lot 
the  first  purchaser  alluded  to  had  been  many  years  in  pos- 
session. The  defendant  had  neither  had  possession  nor  re- 
ceived any  benefit  whatever  from  his  purchase  of  that  lot. 

The  learned  judge  charged  the  jury  that  if  they  thought 
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the  fraud  was  not  proved,  of  which  the  evidence  was  but 
slight,  it  was  still  competent  for  them  to  enquire  into  the 
question  as  to  a  partial  failure  of  consideration,  and  if  it 
existed,  to  deduct  that  amount  from  the  plaintiffs 's  claim. 

The  jury  reckoning  the  $100  already  paid,  gave  their  ver- 
dict for  the  balance  between  that  sum  and  the  purchase 
money  of  the  one  lot  to  which  the  plaintiff  appeared  to  have 
a  right,  which  he  had  assigned  to  the  defendant,  which,  in- 
cluding interest,  amounted  to  <£14  15s.,  and  rejected  the 
plaintiff's  claim  for  so  much  of  the  two  notes  sued  upon  as 
represented  the  price  paid  or  to  be  paid  for  the  other  parcel 
of  land. 

The  charge  was  objected  to,  and  a  rule  nisi  having  been 
obtained  for  a  new  trial,  on  the  ground  of  misdirection,  was 
discharged  ;  whereupon  the  plaintiff  appealed. 

M.  C.  Cameron^  for  the  appeal,  cited  Coulter  v.  Lee,  5  C. 
P.  201 ;  Haigh  v.  Brooks,  10  A.  &  E.  320 ;  Lundy  v.  Carr, 
7  C.  P.  371. 

E.  B,  Wood,  contra,  cited  Forman  v.  Wright,  11  C.  B. 
481  rChitty  on  Bills,  10th  Ed.  47,  49,  384. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  verdict  that  was  given  appears  from  the  evidence  to 
be  in*every  respect  just,  but  legal  objections  have  been  taken 
by  the  plaintiff  to  the  learned  judge's  ruling,  and  if  we  saw 
that  they  were  well  founded  we  should  have  to  give  way  to 
them,  though  they  are  not  reasonable  objections.  We  think, 
however,  that  the  judge  took  a  sound  view  of  the  law.  The 
case  of  Forman  v.  Wright  (11  C.  B.  481)  fully  supports  the 
principle  that,  although  a  defence  of  this  nature  may  be  set 
forth  in  a  plea  which  charges  fraud  as  well  as  want  of  con- 
sideration, the  allegation  of  fraud  is  not  necessary  to  be 
established  if  want  of  consideration  is  clearly  made  out ;  it 
will  be  enough  if  the  defendant  proves  so  much  of  his  plea 
as  establishes  a  legal  defence,  and  what  need  not  have  been 
inserted  may  be  rejected. 

Here  there  was  not  a  total  want  of  consideration  as  to  the 
whole  amount  of  the  notes,  but  a  total  want  of  consideration 
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for  a  certain  part  of  the  amount  covered  hj  the  notes  :  that 
is,  for  the  price  of  one  of  the  lots  valued  at  $150,  and  when 
the  objection  goes  to  a  precise  part  of  the  consideration,  as 
in  this  case,  so  much  of  the  demand  may  be  met  by  such  a 
plea.  The  plea  would  have  been  better  pleaded,  we 
think,  to  so  much  of  the  demand  only  as  the  defence  ap- 
plied to,  but  the  learned  judge  considered  that  it  would  be 
idle  to  grant  a  new  trial  on  that  ground,  as  in  furtherance 
of  justice  the  defendant  would  be  allowed  to  amend  his  plea. 
We  think  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


GuNN  V.  McPherson  et  al. 

Promissory  note — Endorsee,  being  also  payee,  against  endorser*— FUading. 

Declaration  by  Gr.  against  M.  &  W.  on  a  promissory  note  for  $100,  made  by 
M.  payable  to  G.  or  order,  by  G.  endorsed  to  W.  and  by  W.  to  the  plain- 
tiff. Flea,  by  W.,  that  G.,  the  payee  and  endorsee,  and  the  plaintiff  is 
the  same  person,  and  as  such  payee  endorsed  to  defendant  W.  Replication, 
that  before  the  making  of  said  note  the  plaintiff  agreed  to  lend  to  de- 
fendant M.  $100,  provided  he  would  make  and  procure  W.  to  endorse 
said  note  as  surety  for  the  payment  thereof  to  the  plaintiff :  that  in  pur- 
suance of  such  agreement  M.  made  and  W.  for  his  accommodation  en- 
dorsed, and  M.  delivered  said  note  to  the  plaintiff  so  endorsed,  and 
defendant  lent  M.  the  $100,  which  has  not  been  paid. 

Held,  on  demurrer,  replication  good. 

Appeal  from  the  county  court  of  Middlesex.  The  plaintiff 
declared  against  McPherson  and  Wright  on  a  promissory 
note  for  $100,  made  by  defendant  McPherson  payable 
to  Hugh  Gunn,  or  order,  endorsed  by  Gunn  to  the  de- 
fendant Wright,  and  by  Wright  to  the  plaintiff.  McPherson 
did  not  appear.  The  defendant  Hugh  Wright  pleaded, 
that  Hugh  Gunn,  the  payee  and  endorser  of  the  promis- 
sory note  in  the  declaration  mentioned,  and  the  plaintiff 
in  this  action  is  one  and  the  same  person,  and  that  the  said 
plaintiff  as  such  payee  endorsed  the  said  note  to  the  defen- 
dant Hugh  Wright,  as  in  the  declaration  mentioned,  and 
that  he,  the  said  defendant  Hugh  Wright,  is  an  endorser 
subsequent  to  the  plaintiff  on  said  note,  and  so  the  defendant 
Hugh  Wright  said  that  the  plaintiff  had  no  right  to  maintain 
this  action  against  him,  as  the  said  defendant  Hugh  Wright 
would  be  entitled  to  sue  the  plaintiff  as  endorser  of  the  said 
note  to  him,  the  said  defendant. 
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The  plaintiff  replied  that  before  and  at  the  time  of  the 
making  of  the  said  note  he  agreed  to  lend  and  advance  the 
sum  of  $100  to  the  defendant  Donald  McPherson,  provided 
the  said  Donald  McPherson  would  make  the  said  promissory 
note  in  the  declaration  mentioned,  and  procure  the  defen- 
dant Hugh  Wright  to  endorse  the  same  as  surety  for  the 
payment  of  the  said  note  to  the  plaintiff ;  and  the  plaintiff 
further  saith,  that  in  pursuance  of  said  agreement,  to  wit, 
on  the  day  and  year  in  the  declaration  mentioned,  he,  the 
defendant  Donald  McPherson,  made  the  said  promissory 
note  in  the  declaration  mentioned,  and  the  defendant  Hugh 
Wright.,  for  the  accommodation  of  the  said  Donald  McPher- 
son, then  endorsed  the  same  to  the  plaintiff,  with  intent 
thereby  of  becoming  surety  and  endorser  to  the  plaintiff  of 
the  said  note  ;  and  the  said  defendant  Donald  McPherson, 
after  the  said  endorsement  by  the  defendant,  to  wit,  on  the 
day  and  year  aforesaid,  in  further  performance  of  the  agree- 
ment delivered  to  the  plaintiff  the  said  note  so  endorsed  by 
the  defendant  Hugh  Wright,  and  the  plaintiff  gave  to  the 
defendant  Donald  McPherson  the  said  $100  and  time  for 
the  payment  thereof  until  the  said  note  became  due  ;  and 
the  plaintiff  further  said,  that  no  part  of  the  said  money 
had  been  paid  to  the  plaintiff. 

The  defendant  demurred  to  this  replication  ;  and  judgment 
having  been  given  against  him  in  the  court  below,  appealed. 

R.  A.  Harrison^  for  the  appellant.    Read,  Q.  0.,  contra. 

Wilders  v.  Stevens,  15  M.  &  W.  208  ;  Williams  v.  Clarke, 
16  M.  &  W.  836  ;  Morris  v.  Walker,  15  Q.  B.  594 ;  Peck  v. 
Phippon,  8  U.  C.  R.  T3 ;  Foster  et  al.  v.  Farewell,  13  U.  C. 
R.  449  ;  Moffatt  v.  Rees,  15  U.  C.  R.  527  ;  McMurray  v. 
Talbot,  5  C.  P.  157,  were  referred  to. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  replication  is  good,  under  the  authority  of  the  case  of 
Wilders  v.  Stevens  (15  M.  &  W.  208),  and  the  other  cases 
cited  in  the  judgment  in  this  court  in  Foster  v.  Farewell 
(13  U.  C.  R.  449.) 

Appeal  dismissed. 
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Dickson  v.  The  Equitable  Fire  Assurance  Company. 

Insurance — Over  valuation — Different  statements  made  b?/  plaintiff — Obligation 
on  insurers  to  inspect  for  themselves. 

The  plaintiff  effected  an  insurance  with  defendants  on  certain  buildings,  for 
$1100,  stating  their  value  to  be  £760.  In  an  action  on  this  policy  it  ap- 
peared that  a  fow  days  before  he  had  insured  the  same  houses,  together 
with  a  driving-shed,  worth  $400,  in  another  office  for  $900,  and  had  then 
valued  the  whole  at  from  $1200  to  $1400.  The  evidence  as  to  the  actual 
value  was  contradictory,  and  the  great  difference  in  the  plaintiff's  two 
valuations  was  not  explained.  The  jury  having  found  for  the  plaintiff — 
Meld,  that  the  evidence  supported  a  plea  of  fraudulent  over- valuation, 
and  a  new  trial  was  granted,  with  costs  to  abide  the  event. 

Where  the  insurers  have  neglected  to  inspect  the  buildings  for  themselves, 
but  have  trusted  to  the  statements  of  the  owner,  the  court  will  not 
interfere,  unless  the  evidence  is  very  strong  to  shew  fraud. 

Action  on  a  policy  of  insurance,  for  $1100,  against  fire, 
upon  a  wooden  building,  comprising  a  tavern  and  two  tene- 
ments under  the  same  roof,  occupied  as  dwelling-houses. 
The  risk  taken  was  from  the  16th  of  March,  1858,  for  a  year. 

There  was  another  sum  of  $900,  insured  in  the  Western 
Assurance  Company  upon  the  same  property  for  the  same 
period,  with  the  knowledge  and  assent  of  the  defendants. 

The  plaintiff  averred  that  the  premises  were  totally  des- 
troyed by  fire  within  the  year. 

Pleas. — 1.  JVon  est  factum,  2.  That  the  policy  was  ob- 
tained by  fraud,  the  plaintiff  having  in  his  application  to  the 
defendants  falsely  represented  the  present  cash  value  to  be 
X750,  whereas  the  building  was  of  much  less  value. 

At  the  trial,  at  Toronto,  before  Eobinson,  C.  J.,  it  appeared 
that  there  w^as  a  driving-shed  attached  to  the  buildings  in- 
sured, which  was  insured,  as  well  as  the  other  buildings,  in 
the  Western  Assurance  ofl&ce.  This  was  stated  in  the  evi- 
dence to  have  been  worth  about  <£100;  and  when  the  plaintiff 
applied  for  insurance  to  the  Western  Assurance  Company, 
he  stated  all  the  buildings  to  be  worth  from  ^300  to  £350. 
In  his  application  to  these  defendants,  made  ten  days  after- 
wards, he  declared  the  other  buildings  alone,  without  the 
driving-shed,  to  be  of  the  value  of  £750.  The  whole  formed 
a  range  of  wooden  buildings  under  one  roof,  about  116  feet 
long  by  30  feet  wide. 

On  the  part  of  the  plaintiff,  the  only  evidence  of  value  was 
given  by  a  carpenter,  who  valued  the  buildings  insured  by 
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the  defendants  at  $2500,  but  he  made  up  his  estimate  after 
they  had  been  totally  consumed.  He  stated  that  he  had 
been  in  the  building  while  it  was  standing,  but  had  never 
gone  through  it.  Part  of  this  range  of  wooden  buildings  had 
a  stone  foundation  under  it,  and  that  afforded  a  guide  in 
regard  to  the  dimensions  of  that  part.  He  did  not  know 
the  interior  arrangements  of  the  buildings,  and  took  all  his 
information  from  the  account  given  to  him  by  the  plaintiff, 
no  one  being  present  on  the  part  of  the  defendants.  He 
could  not  recollect  the  size  of  the  building,  and  could  not 
state  what  portion  of  the  $2500  he  had  allowed  on  account 
of  the  main  building,  the  tavern. 

On  the  other  side,  the  defendants  put  in  the  plaintiff's 
affidavit  of  the  loss  by  fire,  in  which  he  swore  that  the  tavern 
and  two  other  tenements  were  worth  $2089.  They  called  a 
witness,  who  swore  that  he  was  a  carpenter :  that  he  had 
worked  in  the  building  insured  :  that  he  had  made  an  esti- 
mate of  the  value  of  all  the  buildings  since  the  fire  :  that  he 
considered  the  tavern  and  two  dwellings  to  be  worth  $1200, 
and  no  more,  and  the  driving-house  about  $400  ;  and  he  had 
made  an  offer  to  rebuild  the  whole  for  $1600. 

The  learned  Chief  Justice  told  the  jury  that  it  was  for 
them  to  determine  from  the  evidence,  whether,  when  the 
plaintiff  made  his  application  to  the  defendants  for  insurance, 
he  could  have  believed  that  he  gave  a  true  account  of  the 
value,  when  he  declared  that  the  tavern  and  small  tene- 
ments were  worth  $3000  :  that  however  it  might  have  hap- 
pened that  the  plaintiff  gave  so  exaggerated  an  account  of 
the  value  in  his  application  to  the  defendants,  whether  it 
was  from  any  mistake  of  his  or  not,  it  was  fair  towards  the 
defendants  to  consider  that  if  they  were  misled  by  it,  and 
in  consequence  took  a  risk  which  they  might  otherwise  have 
thought  it  imprudent  to  take,  they  ought  not  to  be  held  lia- 
ble, even  although  there  might  be  no  direct  evidence  of  a 
fraudulent  design  in  the  plaintiff,  because  the  defendants 
would  equally  be  imposed  upon.  The  jury  were  out  a  long 
time,  and  came  in  with  a  verdict  for  the  plaintiff  for  the  full 
amount  insured. 


Q-alt^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
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ground  that  the  verdict  "was  against  law  and  evidence,  and 
the  judge's  charge. 

M,  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  is  certainly  a  singular  case  in  its  facts.  The  build- 
ings were  all  totally  consumed,  and  yet  the  plaintiff  only 
estimated  his  loss  at  $2089,  and  even  that  is  between  $300 
and  $400  more  than  a  witness  swore  he  had  offered  to  restore 
them  for.  Moreover  what  the  defendants  had  been  asked  to 
insure  did  not  include  one  of  the  buildings  burnt — namely, 
the  driving-house.  On  what  pretence  the  plaintiff,  after 
having  declared  the  value  of  the  whole  range  of  buildings 
to  be  from  <£300  to  «£350,  when  he  obtained  his  first  insur- 
ance for  $900,  could  go  only  ten  days  afterwards  to  the 
office  of  these  defendants,  and  declare  the  value  of  a  portion 
only  of  the  building,  (that  is,  leaving  out  the  driving-shed,) 
to  be  $3000,  or  £750,  it  is  certainly  hard  to  understand. 
One  can  easily  understand  a  probable  motive  to  this  over- 
valuation in  the  plaintiff's  application,  for  having  told  these 
defendants  (which  he  did)  that  he  was  already  insured  to  the 
extent  of  $900  on  buildings  worth  only  $1400,  he  could  not 
have  expected  to  be  able  to  effect  with  them  a  further  insur- 
ance of  $1100  on  the  same  buildings.  How  the  plaintiff 
came  to  make  such  a  statement  of  the  value  was  not  ex- 
plained. It  was  sworn  that  the  statement  was  filled  up  from 
his  dictation.  It  seemed  to  me  at  the  trial  that  so  remark- 
able a  misrepresentation  on  a  point  very  material  to  be  con- 
sidered in  deliberating  upon  the  risk,  must  be  looked  upon 
in  law  as  a  fraudulent  misrepresentation  that  will  avoid  the 
policy,  although  it  might  possibly  have  happened  from  some 
unexplained  mistake  of  the  plaintiff.  It  had  all  the  effect 
that  actual  and  intended  fraud  would  have  in  misleading  the 
defendants,  and  it  seems  to  us  that  it  ought  to  be  attended 
with  the  same  consequences,  as  respects  the  plaintiff's  right 
to  recover.  It  would  have  been  folly  in  the  defendants  to 
have  taken  an  insurance  to  an  amount  which,  added  to  the 
former  insurance,  would  exceed  the  value  of  the  building 
insured  by  about  X150,  and  this  a  wooden  building  in 
part  occupied  as  a  tavern. 
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Though  this  case  certainly  seems  to  be  very  strong  against 
the  plainti{F's  right  to  recover  under  such  circumstances,  we 
have  had  some  doubt  about  setting  aside  the  verdict,  for 
there  is  a  manifest  difference  between  marine  risks  and  risks 
upon  buildings.  Ships  when  insured  are  generally  not  in  a 
situation  to  be  inspected  and  examined  by  the  insurer,  who 
is  therefore  obliged  to  depend  on  the  account  of  the  ship 
given  by  the  owner,  but  it  is  not  so  with  buildings  on  shore. 
The  company  or  their  agent  has  generally  convenient  means 
of  inspecting  them,  seeing  their  real  condition,  and  judging 
of  their  value  ;  and  it  seems  in  this  case  to  have  been  careless 
and  imprudent,  in  the  defendant's  agent,  to  take  no  trouble 
of  the  kind,  though  he  admits  that  he  had  gone  past  the 
building.  It  would  be  hard  on  the  insured  if  he  should  lose 
the  benefit  of  his  policy  in  such  a  case,  because  after  the 
loss  there  might  be  a  dilBference  of  opinion  about  the  real 
value  of  the  buildings  ;  but,  on  the  other  hand,  when  the 
circumstances  are  so  striking  as  they  are  here,  and  the  over- 
valuation so  manifest,  it  should  hardly  lie  in  the  plaintiff's 
mouth  to  say  to  the  defendants,  "  You  should  not  have  put 
confidence  in  my  representation,  and  since  you  did  not 
choose  to  examine  for  yourselves,  you  have  no  right  to  com- 
plain of  being  deceived." 

Whether  upon  the  facts  proved  here  there  was  so  plain  and 
so  material  a  misrepresentation  made  by  the  plaintiff  as 
ought  to  avoid  the  policy,  though  not  upon  a  point  respect- 
ing which  there  is  any  warranty  or  condition  in  the  policy, 
is  a  question  that  must  be  left  to  the  jury,  because  they 
alone  can  draw  inferences  of  fraud  ;  but  it  is  of  consequence 
that  their  verdict  should  in  such  cases  conform  to  the  evidence. 

We  think  that  what  the  law  regards  as  a  fraudulent  over- 
valuing required  to  be  proved  in  order  to  support  the  plea, 
and  that  the  evidence  was  so  strong  to  lead  to  the  conclusion 
in  this  case  that  there  ought  to  be  a  new  trial,  with  costs  to 
abide  the  event. 

Rule  absolute,  {aj 


(a)  This  case  lias  since  been  again  tried,  and  a  second  verdict  having 
been  rendered  for  the  plaintiff,  on  evidence  not  differing  materially  from 
that  given  at  the  first  trial,  the  court  refused  to  disturb  it. 
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In  the  matter  op  John  Patterson,  an  articled  clerk. 

Attorney's  clerk — Discharge  from  articles — 20  Vic,  ch.  63,  sec-  14. 

The  court  in  this  case  ordered  that  an  attorney's  clerk  should  be  discharged 
from  his  articles,  the  attorney  refusing  to  release  him  or  assign  the 
articles,  and  it  being  clear  that  further  service  was  not  desirable. 

MorpJiy  obtained  a  rule  nisi  on  behalf  of  one  John 
Patterson,  a  clerk,  calling  upon  the  attorney  to  "whom  he 
was  articled  to  shew  cause  why  he  should  not  be  dis- 
charged from  his  articles.    Richards,  Q.  C,  shewed  cause. 

It  appeared  that  Patterson,  on  the  24:th  of  December, 
1853,  being  then  about  fifteen  years  of  age,  bound  himself 
to  serve  as  an  attorney's  clerk  for  seven  years,  and  served 
about  two  years  and  eleven  months.  He  had  then  some 
differences  with  his  master,  and  in  consequence,  as  the 
clerk  said,  of  his  master  refusing  to  let  him  continue  in  his 
service,  or  to  assign  his  articles  to  another  attorney,  the  clerk 
came  to  Toronto,  and  had  been  serving  with  B.,  an  attorney, 
but  not  under  articles.  He  swore  that  he  had  applied  to  his 
first  master  to  assign  his  articles  to  B.,  but  in  vain  :  that  his 
father  was  dead,  and  his  mother  a  widow ;  and  he  prayed 
that  the  court  would  discharge  him  from  his  articles,  or 
allow  him  to  enter  into  fresh  articles  with  another  attorney, 
without  having  an  assignment  of  his  former  articles  ;  or 
direct  the  attorney  to  execute  an  assignment  of  his  articles 
to  B. ;  or  that  the  court  would  grant  him  such  other  relief 
as  they  might  think  fit. 

E,0BINS0N,  C.  J.,  delivered  the  judgment  of  the  court. 

Our  statute  20  Yic,  ch.  63,  sec.  14,  gives  express  autho- 
rity to  the  court  to  discharge  the  clerk  from  his  articles. 
That  clause  seems  to  be  an  exact  transcript  of  the  British 
act,  22  Geo.  II.,  ch.  46,  sec.  9,  and  of  the  13th  clause  of  the 
Imperial  act  6  &  7  Vic,  ch.  73. 

Independently  of  any  statute  this  was  a  jurisdiction  which 
it  was  competent  to  the  court  to  exercise.  The  only  question 
in  each  case  is  the  sufficiency  of  the  cause. 

It  is  a  peculiarity  in  this  case  that  the  articles  are  for 
seven  years,  the  clerk  being  under  the  usual  age  when  he 
entered.    It  is  quite  evident  from  the  affidavits  on  both 
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sides  that  the  service  should  not  continue.  It  cannot  be  a 
cordial  or  profitable  relation  for  either  party. 

We  are  reluctant  to  do  any  thing  which  may  possibly  have 
a  tendency  to  encourage  applications  to  this  court  by  clerks 
who  may  get  into  difficulty  with  their  masters,  from  an  in- 
subordinate disposition,  or  an  inclination  to  refuse  to  comply 
with  what  may  be  reasonably  expected  from  them  ;  but  we 
must  trust  our  own  ability  and  disposition  to  exercise  a  just 
discrimination  between  this  case  and  any  others  that  may 
come  before  us. 

We  think  in  this  case  we  have  povfer,  under  the  14th  clause 
of  our  statute  20  Vic,  ch.  63,  to  order  that  this  clerk  be  dis- 
charged from  his  articles,  for  the  reasons  which  appear  in 
the  affidavits  filed.  This  will,  under  the  clause,  leave  it  in 
his  power  to  enter  into  new  articles  with  another  attorney, 
for  such  term  of  time  as  may  be  necessary  to  complete  a  full 
service  of  five  years,  reckoning  the  time  of  his  actual  service 
under  the  present  articles. 

After  reading  the  affidavits,  any  one  must  be  convinced 
that  it  is  most  undesirable  for  either  the  master  or  clerk  that 
the  articles  should  continue  in  force  with  a  view  to  further 
service. 

Rule  absolute. 


McKay  v.  Bueley. 

Seduction — Proof  of  service — Statute  of  Limitations. 

Where  an  action  for  seduction  is  brought  by  the  brother  of  the  girl,  not  by 
the  parents,  the  statute  7  W.  IV.,  ch.  8,  does  not  apply,  and  proof  of  ser- 
vice must  be  given. 

The  Statute  of  Limitations  begins  to  run  from  the  time  of  the  seduction,  not 
from  the  birth  of  the  child. 

Action  for  seduction  of  one  Christina  McKay,  the  sister 
and  servant  of  the  plaintiff,  with  the  usual  averment  of  loss 
of  her  services  in  consequence. 

Pleas. — 1.  Not  guilty.  2.  That  the  action  did  not  accrue 
within  six  years.  3.  That  Christina  McKay  was  not  at  the 
said  time  the  servant  of  the  plaintiff,  as  alleged  in  the  decla- 
ration. 

Replication  to  the  defence  under  the  Statute  of  Limita- 
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tions,  that  when  the  action  accrued  the  defendant  was  be- 
yond seas,  and  did  not  return  until  within  six  years,  &c. 

At  the  trial,  at  Berlin,  hefore  Mobinson,  C.  J.,  the  defend- 
ant moved  for  a  nonsuit,  upon  two  grounds — 1.  That  the 
cause  of  action  must  be  held  to  have  accrued  at  the  time  of 
the  seduction,  though  the  child  was  not  born  till  after  the 
defendant  had  left  the  province,  and  returned  to  Scotland, 
from  whence  he  had  emigrated  to  Canada. 

2.  That  in  this  case,  of  an  action  for  seduction,  not  by  the 
father  or  mother  of  the  girl,  but  by  her  brother,  the  statute 
7  W.  IV.,  ch.  8,  did  not  apply  to  relieve  the  plaintiff  from 
giving  such  evidence  of  the  relation  of  master  and  servant 
existing  at  the  time  of  the  seduction  as  would  enable  the 
plaintiff  to  sustain  the  action  at  common  law  ;  and  in  this 
case  the  evidence  shewed  that  when  the  girl  was  seduced  by 
the  defendant  she  was  not  an  inmate  of  the  plaihtiff's  family, 
but  was  living  out  as  a  hired  servant  with  a  third  party,  and 
there  v/as  no  foundation  whatever  for  implying  service  to  the 
plaintiff  at  that  time,  although  it  was  true  that  the  girl  did 
go  to  live  with  the  plaintiff,  her  brother,  before  her  confine- 
ment. 

Leave  was  reserved  to  move  for  a  nonsuit  on  these  objec- 
tions, and  the  jury  found  for  the  plaintiff,  and  25s.  damages. 

M.  C.  Cameron  obtained  a  rule  nisi  to  enter  a  nonsuit, 
citing  L'Esperance  v.  Duchene,  7  U.  C.  K..  146  ;  Howell  v. 
Young,  5  B.  &  C.  259  ;  Granger  v.  George,  7  D.  &  R.  29. 

No  cause  was  shewn. 

EoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  rule  must  be  made  absolute,  for  the  law  is 
against  the  plaintiff  on  both  points. 

We  take  it  to  be  undeniable  that  the  Statute  of  Limita- 
tions began  to  run  from  the  time  of  the  seduction,  for  the 
plaintiff  could  then  have  brought  his  action,  and  need  not 
have  waited  till  the  child  was  born.  And  upon  the  other 
point,  the  principles  of  the  common  law  which  regulate  this 
action  are  not  interfered  with  by  the  statute  7  W.  IV.,  ch. 
8,  except  when  the  action  is  brought  by  the  father  or  mother 
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of  the  girl.  When,  as  in  this  case,  it  is  brought,  as  it  may 
be  under  certain  circumstances,  by  a  person  other  than  a 
parent,  upon  the  ground  that  at  the  time  of  the  seduction 
the  girl  was  living  in  his  family  and  was  his  servant,  he 
must  give  evidence,  as  in  England,  that  the  alleged  relation 
of  master  and  servant  existed  at  the  time  of  the  seduction ; 
and  the  evidence  that  this  was  not  the  case  in  the  present 
instance  was  clear. 

The  action  was  really  an  absurd  one,  as  the  jury  appear  to 
have  thought,  for  they  gave  only  25s.  damages.  The  seduc- 
tion took  place  many  years  ago,  and  the  girl  or  woman  alleged 
to  be  seduced  was  about  double  the  age  of  the  defendant. 

Rule  absolute. 


Gray  v.  Fortune  et  al. 

Action  for  seizing  goods — Evidence. 

In  an  action  against  the  sheriff  and  six  others  for  seizing  goods,  the  evidence 
as  to  four  of  the  defendants  was  that  they  were  creditors  of  the  execution 
debtor,  and  joined  in  the  indemnity  bond  to  the  sheriff,  and  that  they  told 
the  bailiff  to  sell,  and  afterwards  attended  and  bid  at  the  sale.  Held, 
clearly  sufficient  to  charge  them. 

This  was  an  action  brought  against  the  defendant  Fortune, 
the  sheriff ;  Marmion,  the  sheriff's  bailiff ;  Smith,  the  execu- 
tion creditor  ;  and  Beavis,  Gardner,  March,  and  Dickey, 
four  other  defendants,  who  united  in  an  indemnity  to  the 
sheriff  for  selling  under  a  writ  of/,  fa,  in  a  suit  of  Smith  v. 
Haselton  certain  goods  claimed  by  the  plaintiff. 

At  the  trial,  at  Cobourg,  before  Burns,  J.,  it  appeared 
that  Haselton,  being  about  to  abscond,  transferred  some 
property  to  the  plaintiff  to  secure  him  against  liabilities  he 
had  incurred  for  Haselton.  This  took  place  in  December, 
185T.  This  property  was  seized  under  an  attachment  from  the 
division  court,  and  was  taken  out  of  the  plaintiff's  possession 
by  the  bailiff  of  that  court,  and  placed  in  the  hands  of  the 
clerk  of  the  division  court.  While  in  the  clerk's  hands  the 
sheriff  took  the  property  and  sold  it  upon  execution  of  the 
defendant  Smith  against  Haselton.  The  four  defendants 
were  creditors  of  Haselton  for  small  amounts,  and  they 
joined  Smith  in  the  indemnity.  The  sheriff's  bailiff  stated 
that  he  spoke  to  them  all,  and  they  told  him  to  sell,  and 
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afterwards  they  attended  the  sheriff's  sale,  and  bid  upon 
the  property  in  order  to  run  it  up  as  high  as  possible. 

The  defendants  Beavis,  Gardner,  March,  and  Dickey,  con- 
tended that  this  evidence  was  not  sufficient  to  charge  them ; 
and  leave  was  reserved  to  move  to  enter  a  verdict  in  their 
favour,  if  the  court  should  be  of  that  opinion. 

The  jury  found  for  the  plaintiffs,  and  £50  damages. 

Hector  Cameron  obtained  a  rule  nisi  according  to  the 
leave  reserved. 

Prince  shewed  cause,  and  cited  Com.  Dig.  Trespass  C.  I. ; 
Barker  v.  Braham,  3  Wils.  368 ;  Bates  v.  Pilling,  6  B.  &  C. 
38  ;  Crook  v.  Wright,  By.  &  M.  278  ;  Duke  of  Brunswick 
V.  Slowman,  8  C.  B.  31T. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  find  quite  sufficient  in  the  evidence  to  make  these  four 
defendants  liable.  It  is  not  only  shewn  that  they  became 
bound  to  indemnify  the  sheriff  if  he  should  sell  the  plaintiff's 
goods  which  he  had  seized  as  being  the  goods  of  Haselton  ; 
they  went  further,  and  having  an  interest  in  the  proceeds  of 
the  sale  of  Haselton's  effects  as  attaching  creditors  of  his,  they 
joined  with  Smith,  another  defendant,  in  desiring  the  sheriff 
to  go  on  and  sell ;  and  it  does  appear  that  it  was  on  account 
of  the  interest  which  they  took  in  the  matter,  and  the  inter- 
est which  they  also  had  in  the  matter,  that  they  indemnified 
the  sheriff.  It  appears  to  us  that  there  really  can  be  no 
doubt  of  the  liability  of  these  four  defendants,  any  more 
than  of  ^the  others. 

Bule  discharged. 


Kerr  v.  Beid  and  Way. 

Recognizance  of  bail — Alloioance. 

Under  the  10  &  11  Vic,  ch.  15,  and  IG  Vic,  ch.  175,  it  Was  not  necessary 
to  support  an  action  on  a  recognizance  of  bail  to  the  limits  that  the  bail 
should  be  allowed. 

The  plaintiff  sued  on  a  recognizance  of  bail  to  the  limits 
entered  into  by  defendants  in  May,  1855,  for  one  Jamieson, 
who  had  been  arrested  under  a  Qa.  Sa,  on  a  judgment  ob- 
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tained  against  him  by  the  plaintiff  in  the  county  court  of 
Hastings. 

Defendants  demurred  to  the  declaration,  on  the  ground 
"  that  as  appears  by  said  dechiration  no  allowance  of  the 
said  recognizance  of  bail  or  bail-piece  was  ever  had,  as  re- 
quired by  law,  when  the  same  was  taken." 

M.  B.  VanJcougJinet,  for  the  demurrer. 
O'Hare,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  bail  bond  and  recognizance  mentioned  in  the  declara- 
tion were  made  and  entered  into  under  the  law  as  it  stood 
before  the  passing  of  the  Common  Law  Procedure  Act  of 
1856,  and  are  therefore  to  be  looked  at  in  connexion  with 
the  statute  10  &  11  Vic,  ch.  15,  sec.  5,  and  16  Vic,  ch.  175^ 
sees.  7  and  8. 

:)!;  This  declaration,  in  our  opinion,  alleges  all  that  is  neces- 
sary to  be  shewn  under  these  acts  to  support  the  plaintiff's 
action  against  the  parties  entering  into  the  recognizance  for 
the  limits.  Neither  10  &  11  Vic,  ch.  15,  nor  the  16  Vic, 
ch.  175,  makes  any  provision  respecting  an  order  for  allow- 
ance of  the  bail.  All  that  was  necessary  under  them  was 
that  the  bail  should  justify  by  ajffidavit,  and  that  the  recog- 
nizance and  affidavit  should  be  filed  in  the  proper  office ; 
and  where  an  order  for  allowance  of  bail  is  necessary,  it  is 
not  for  the  purpose  of  making  the  bail  liable  on  their  recog- 
nizance, but  for  the  safety  of  the  plaintiff  and  of  the  sheriff. 

To  make  the  allowance  of  bail  of  any  value  it  ought  only 
to  be  after  due  notice  of  the  moving  for  allowance  has  been 
given  to  the  plaintiff,  and  the  statutes  were  defective  in  not 
affording  to  plaintiffs  an  opportunity  to  come  in  and  contest 
the  sufficiency  of  the  bail.  They  made  it  only  necessary  to 
do  what  is  alleged  in  the  declaration  to  have  been  done  : 
that  is,  to  file  the  recognizance  and  affidavit  of  justification. 

The  practice  in  this  respect  has  been  altered  by  the  Com- 
mon Law  Procedure  Act. 

The  plaintiff  is  entitled  to  judgment  upon  the  demurrer. 

Judgment  for  plaintiff  on  demurrer. 
33  VOL.  XVIII. 
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Day  v.  Duncan  McLeod  and  John  Fraser. 

Partnership — Guarantee — Defeasance — Pleading. 

One  Day  having  recorded  a  judgment  against  McLeod  ^  Co.,  certain  notes 
payable  to  the  firm  were  deposited  with  B.,  and  underneath  a  list  of  them 
the  following  guarantee  was  written  :  "  We  hereby,  in  consideration  of 
£50  by  us  received  from  J.  L.  Day  this  day,  guarantee  the  payment  of 
the  above  notes  by  the  respective  makers  at  the  respective  maturities 
thereof."  This  was  signed  by  McLeod  &  Co.,  and  underneath  was  the 
following :  The  above  notes  are  placed  in  my  hands  by  Mr.  D.  McLeod 
in  payment  of  a  judgment  debt,  exclusive  of  costs,  which  Mr.  Day  holds 
against  him  in  a  suit  of  Day  v.  Scott  et  al.  in  my  hands,  upon  the  under- 
standing that  if  Mr.  McLeod  does  on  the  29th  day  of  June  instant,  or  be- 
fore that  time,  pay  the  true  amount  of  the  said  judgment  debt  and  interest 
to  the  time  of  payment,  then  the  above  notes  are  to  be  handed  back  to 
MoLeod,  otherwise  to  be  and  remain  the  property  of  Mr.  Day,  to  be  de- 
livered to  him  by  me." — Signed  by  B.,  D.  McLeod,  and  J.  L.  Day. 

In  an  action  against  McLeod  &  Co.  on  this  guarantee,  averring  non-payment 
of  one  of  the  notes,  Held — 1.  That  D.  McLeod  had  authority  to  bind  his 
partners  by  singing  it ;  and  2.  That  it  was  sufficient  to  declare  on  the 
guarantee  only,  without  mentioning  the  agreement  at  the  foot  of  it. 

Appeal  from  the  county  court  of  Northumberland  and 
Durham.  At  the  trial  the  jury  found  for  the  plaintiff,  and 
£28  6s.  damages,  and  a  rule  nisi  having  been  obtained  to 
enter  a  nonsuit  pursuant  to  leave  reserved,  was  discharged. 

The  facts  of  the  case,  and  the  objections  taken,  are  suffici- 
ently stated  in  the  judgment  given  in  the  court  below  by 

Boswell,  J. — This  was  an  action  brought  to  recover  the 
amount  of  a  promissory  note  payable  to  defendants,  or  their 
order,  upon  their  guarantee  written  under  a  list  of  notes, 
the  note  in  question  being  one  of  them.  The  guarantee  is 
in  the  following  words :  "  We  hereby,  in  consideration  of  fifty 
pounds  by  us  received  from  J.  L.  Day  this  day,  guarantee 
the  payment  of  the  above  notes  by  the  respective  makers 
at  their  respective  maturities  thereof.  Witness  (signed) 
J.  M.  Benson.    (Signed)  McLeod  &  Co.,  in  liquidation." 

Beneath  this  guarantee  the  following  agreement  is  writ- 
ten :  "  The  above  notes  are  placed  in  my  hands  by  Mr.  D. 
McLeod  in  payment  of  a  judgment  debt,  exclusive  of  costs, 
which  Mr.  Day  holds  against  him  in  a  suit  of  Day  v.  Scott 
et  al.  in  my  hands,  upon  the  understanding  that  if  Mr. 
McLeod  does  on  the  twenty-ninth  day  of  June  instant,  or 
before  that  time,  pay  the  true  amount  of  the  said  judgment 
debt  and  interest  to  the  time  of  payment,  then  the  above 
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notes  are  to  be  handed  back  to  McLeod,  otherwise  to  be 
and  remain  the  property  of  Mr.  Day,  to  be  delivered  to  him 
by  me.  (Signed)  J.  M.  Benson,  D.  McLeod,  John  L.  Day.'' 
Dated  19th  of  June,  1858. 

On  the  trial  Mr.  Benson  proved  that  the  guarantee  was 
written  after  the  former  agreement  had  been  signed.  It 
was  late  in  the  evening,  and  was  becoming  dark,  and  the 
guarantee  was  inserted  as  above  and  signed  to  prevent  the 
necessity  of  endorsing  each  note  separately.  A  nonsuit  was 
moved  for  on  the  ground  that  McLeod  had  no  authority  as 
a  partner  to  sign  the  guarantee,  and  that  the  memorandum 
signed  by  the  several  parties  ought  also  to  have  been  de- 
clared on,  the  two  writings  forming  in  fact  only  one  agree- 
ment. Leave  was  reserved,  and  the  motion  to  enter  a  non- 
suit or  for  a  new  trial  is  now  made. 

There  can  be  no  doubt  as  to  the  authority  of  a  partner  to 
endorse  notes  payable  to  the  firm  for  the  purpose  of  nego- 
tiating them,  and  this  is  all  the  effect  asked  to  be  given  to 
the  guarantee  in  question.  On  the  other  point,  the  testi- 
mony of  Mr.  Benson  proves  distinctly  that  the  agreements 
were  intended  to  be  quite  distinct,  having  no  reference  one 
to  the  other.  It  is  quite  clear  they  could  not  have  been 
joined  together  for  the  purpose  of  this  action,  as  they  are 
not  made  between  the  same  parties.  It  is  not  contended 
that  the  judgment  against  McLeod  was  paid  within  the  time 
stipulated  in  the  lower  agreement ;  but,  on  the  contrary,  it 
was  admitted  on  the  argument  that  it  was  not  paid.  If  the 
agreements  therefore  could  have  been  joined  together,  and 
the  action  had  been  brought  on  them,  the  plaintiff  still  must 
have  recovered.  On  the  whole,  I  have  no  difficulty  in  sus- 
taining the  verdict,  and  refusing  the  application  now  made. 

From  this  decision  the  defendants  appealed. 

Richards^  Q.  C,  for  the  appellants.  C.  S.  Patterson^ 
contra,  cited  Sandilands  v.  Marsh,  2  B.  &  Al.  673 ;  Brettel 
Aykroyd,  4  Ex.  623  ;  Hasleham  v.  Young,  5  Q.  B.  833 ; 
Harris  v.  McLeod,  14  U.  C.  R.  164 ;  Collyer  on  Partner- 
ship, 417,  421. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  facts  seem  not  to  have  been  so  fully  and  distinctly 
brought  out  as  they  probably  might  have  been,  but  assum- 
ing, as  we  do  from  the  evidence  and  the  judgment  given,  as 
well  as  from  the  argument  before  us,  that  the  judgment 
intended  to  be  secured  was  a  judgment  against  the  firm  of 
McLeod  &  Fraser,  and  that  the  notes  guaranteed  were  notes 
payable  to  the  firm,  we  think  the  rule  for  nonsuit  or  new 
trial  was  properly  discharged,  and  that  this  appeal  should 
be  dismissed  with  costs. 

A  member  of  a  firm  may  give  the  guarantee  of  the  firm 
in  a  partnership  transaction,  and  if  either  the  judgment  was 
against  McLeod  and  Fraser,  or  the  notes  payable  to  them, 
the  presumption  might  well  be  entertained  that  the  guarantee 
was  given  on  account  of  the  firm  ;  and  the  very  note  in  ques- 
tion in  this  action  was  payable  to  McLeod  &  Co. 

McLeod's  name  only  was  used  in  the  agreement  written 
below  the  guarantee,  because  he  on  behalf  of  the  firm  was 
in  fact  the  person  who  handed  over  the  notes  to  Mr.  Benson, 
and  it  was  to  him  (on  behalf  of  the  firm)  they  were  to  be  re- 
turned, if  the  judgment  should  be  paid  within  ten  days. 
That  agreement  was  not  necessary,  in  our  opinion,  to  be  set 
out.  It  was  between  other  parties,  and  constituted  only  a 
defeasance  of  the  guarantee,  under  which,  if  the  judgment 
had  been  settled  as  therein  mentioned,  the  guarantee  would 
become  void,  and  the  notes  must  have  been  given  up  ;  but  it 
would  have  been  for  the  defendants  to  shew  that. 

Appeal  dismissed. 


Fox  V.  SOPER. 

Defence  hy  makers  and  endorsers — Costs  of  defence  recoverable  by  endorser. 

Where  the  maker  and  endorser  of  a  note  being  sued  together  under  5  W.  IV., 
ch.  1,  join  in  a  defence,  the  second  endorser  may  recover  from  the  first 
the  costs  of  such  suit  without  a  special  count  or  any  further  proof  of  an 
express  request  to  defend. 

Appeal  from  the  county  court  of  Northumberland  and 
Durham.  The  plaintiff  sued  upon  a  promissory  note  for 
£38  5s.,  made  by  one  Marsh,  payable  to  defendant  or  order, 
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and  by  defendant  endorsed  to  the  plaintiff ;  adding  common 
counts,  for  money  paid,  &c.  At  the  trial  it  appeared  that 
the  plaintiff  and  defendant,  together  with  the  maker  of  the 
note,  had  in  1858  been  sued  jointly  upon  it  by  certain  per- 
sons to  whom  he  had  endorsed  it  over,  and  judgment  was 
recovered  and  execution  issued,  which  the  plaintiff  satisfied. 
He  had  been  repaid  $175  by  the  maker  of  the  note,  and 
brought  this  action  to  recover  the  balance  of  the  sum  which 
he  had  been  compelled  to  pay  the  sheriff,  which,  including 
the  costs  of  the  suit  and  fees,  amounted  to  £15  13s.  It  was 
objected  that  the  plaintiff  could  not  recover  these  costs,  except 
under  a  special  count  for  indemnity  ;  and  the  learned  judge 
overruled  the  objection,  reserving  leave  to  move. 

A  nonsuit  having  been  moved  for,  pursuant  to  leave  re- 
served, or  a  new  trial,  on  grounds  not  material  to  be  re- 
ported, the  rule  was  discharged,  and  the  defendant  appealed. 

Prince^  for  the  appeal,  cited  Lees  v.  Westley,  11  U.  C.  R. 
322 ;  5  W.  IV.,  ch.  1,  sec.  8. 

Donald  Bethune,  contra,  cited  Brittain  v.  Lloyd,  14  M. 
&  W.  762  ;  Garrard  v.  Cottrell,  10  Q.  B.  679  ;  Exall  v. 
Partridge,  8  T.  B.  310 ;  Jones  v.  Brooke,  4  Taunt.  464 ; 
Stratton  v.  Mathews,  3  Ex.  48. 

BoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

If  Fox  had  been  sued  alone  by  the  endorsees  he  could  not 
have  been  allowed  to  recover  from  this  defendant  the  costs 
of  resisting  the  action,  unless  he  had  resisted  it  at  the  de- 
fendant's request ;  and  even  then  he  would  have  had  to  de- 
clare specially,  because  the  general  doctrine  is,  that  being 
sued,  and  having  no  defence,  he  should  have  incurred  no 
costs,  but  should  have  paid  the  money  and  taken  his  remedy 
over.  But  here,  under  our  statute,  Marsh,  Soper,  and  the 
plaintiff,  are  sued  in  one  action,  and  all  join  in  pleading. 
The  statute  5  W.  IV.,  ch.  1,  says  nothing  about  costs ;  but 
we  think,  where  all  being  sued  all  defend  in  a  joint  plea,  as 
we  infer  from  the  judgment  was  the  case  here,  it  should  be 
taken  that  the  plaintiff  in  the  action  brought  to  recover  over 
had  defended  at  the  request,  or  at  least  with  the  privity  and 
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concurrence  of  the  others ;  and  if  so,  the  costs  of  the  defence 
should  be  made  good  to  him,  as  well  as  the  amount  paid  on 
the  note. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Robinson  v.  Grange. 

Action  for  false  return — Shares  in  building  society — Fi.  fa.  against  B — Right 
to  sell  shares  vested  in  B.  and  his  wife,  the  wife  being  administratrix  and 
next  of  kin  to  the  former  owner — Proof  of  negligence  in  sheriff — Evidence  of 
property. 

On  the  9th  of  January  the  plaintiff's  attorney  sent  aj^.  fa.  in  Robinson  v. 
Banks  to  the  sheriff,  with  the  following  letter:  "Herewith  you  will 
receive  fi.  fa.  We  wish  to  get  at  two  shares  of  Wellington  Permanent 
Building  Society  stock  standing  in  the  name  of  Banks  and  his  wife. 
These  shares,  though  standing  in  their  names  in  a  representative  capa- 
city, are  nevertheless  the  property  of  the  wife,  and  therefore  of  the  de- 
fendant. AVe  will  write  you  more  fully  when  we  hear  from  you  about 
the  matter.  It  will  be  well  to  see  the  secretary  of  the  society  at  once  on 
receipt  of  fi.  fa.  Messrs.  L.  and  P.  will  advise  you  on  our  behalf,  if  re- 
quired." This  letter  would  reach  the  sheriff  by  ordinary  course  of  post 
on  the  morning  of  the  10th  of  October,  but  the  deputy-sheriff  swore  that 
it  was  not  received  until  the  evening  of  the  11th.  The  stock  had  be- 
longed to  one  M.,  who  died  intestate  less  than  a  year  before,  and  Mrs. 
Banks  being  his  only  sister  and  next  of  kin,  administration  was  granted 
to  her  and  her  husband,  the  defendant  in  the  fi.  fa.  No  evidence  was 
given  of  any  debts  due  by  M.,  and  it  appeared  that  Banks  had  paid  an 
instalment  on  these  shares.  On  the  morning  of  the  12th,  before  any 
thing  had  been  done  under  thefi.fa.,  he  sold  them  to  the  society,  and 
the  sheriff  afterwards  returned  the  writ  nulla  bona.  In  an  action  against 
him  for  a  false  return — 

Held,  (in  accordance  with  the  judgment  of  the  county  court)  that  stock  in 
a  building  society  may  be  taken  in  execution  under  12  Vic,  ch.  23 ;  but — 

Held,  also,  (reversing  the  judgment  of  that  court)  that  under  the  circum- 
stances this  was  not  property  belonging  to  Banks  which  the  sheriff  was 
bound  to  seize,  and  therefore  that  the  verdict  rendered  against  him  could 
not  be  sustained. 

Eeld,  also,  that  the  jury  should  not  have  been  told  that  if  they  believed 
that  the  letter  with  the  fi.  fa.  was  received  by  defendant  in  due  course 
of  mail,  or  even  on  the  morning  of  the  11th,  he  had  a  sufficient  time  to 
seize  before  the  stock  was  sold,  for  the  time  of  receipt  was  positively 
sworn  to  have  been  the  evening  of  the  11th,  and  the  plaintiff  proved  only 
that  it  was  sent  on  the  9th. 

Per  McLean,  J. — Evidence  that  Banks  and  his  wife  spoke  of  these  shares  as 
their  own  was  inadmissible  in  this  action  even  as  prima  facie  evidence  of 
ownership,  and  so  also  were  answers  on  oath  by  Banks  to  interrogatories. 

Per  McLean,  J. — Parties  sending  writs  to  the  sheriff  by  mail  which  require 
immediate  attention,  must  run  the  risk  of  his  delay  in  sending  to  the 
post-office. 

Appeal  from  the  county  court  of  the  county  of  Brant. 
The  facts  of  the  case  are  fully  stated  in  the  judgment 
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given  in  the  court  below,  and  in  that  of  McLean,  J.,  in  this 
court. 

The  following  is  the  judgment  of  the  county  court. 

Jones,  J. — This  was  an  action  against  the  defendant  for 
a  false  return  of  nulla  bona  to  a  fi.  fa.  goods,  in  the  suit  of 
Robinson  v.  Banks,  endorsed  to  make  X41  Os.  8d.,  debt  and 
costs,  and  45s.  for  writs,  besides  interest. 

The  defendant  pleads — 1st.  Not  guilty.  2nd.  That  Joseph 
Banks  had  not  any  goods  or  chattels  in  his  county,  out  of 
which  he  could  levy  the  moneys  endorsed  on  the  writ,  or  any 
part  thereof. 

At  the  trial  it  was  proved  that  on  the  9  th  of  January, 
1858,  the  plaintiff's  attorney  sent  a  fi.fa.  in  Robinson  v. 
Banks  to  defendant  by  post,  endorsed  as  above,  accom- 
panied by  the  following  letter  : 

"Brantford,  January  9th,  1858. 
"Mr.  Sheriff  Grange, 

"  Dear  sir, — Robinson  v.  Banks.  Herewith  you  will  re- 
ceive fi.fa.  We  wish  to  get  at  two  shares  of  the  Wellington 
Permanent  Building  society  stock,  standing  in  the  name  of 
Banks  and  his  wife.  These  shares,  though  standing  in  their 
names  in  a  representative  capacity,  are  nevertheless  the 
property  of  the  wife,  aud  therefore  of  the  defendant.  We 
will  write  you  more  fully  when  we  hear  from  you  about  the 
matter.  It  would  be  well  to  see  the  secretary  of  the  society 
at  once  on  receipt  of  ^.  fa. 

"(Signed)   Wood  &  Long." 
"P.S. — Messrs.  Lemon  and  Peterson  will  advise  you  on 
our  behalf  if  required." 

It  was  proved  that  this  letter  would  reach  Guelph  by  mail 
on  the  morning  of  the  10th  of  January,  at  10  a.m.  :  that 
one  James  McDonald  had  two  shares  in  the  Wellington 
Permanent  Building  Society,  whose  office  is  in  Guelph,  worth 
about  £56  :  that  McDonald  died  last  spring  intestate  and 
without  issue :  that  Mrs.  Banks,  wife  of  Joseph  Banks,  was 
his  sister  and  next  of  kin,  and  that  letters  of  administration 
were  granted  to  her  and  Banks,  her  husband :  that  Banks 
had  paid  an  instalment  on  these  shares,  and  that  he  and  his 
wife  had  spoken  of  them  and  treated  them  as  their  own,  and 
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on  the  12th  of  January  last,  at  about  11  o'clock,  a.m.,  had 
sold  them  to  the  society  for  £56,  and  received  the  money 
therefor.  It  did  not  appear  that  McDonald  owed  any  debts, 
nor  that  there  were  any  other  next  of  kin  but  Mrs.  Banks. 
The  fi.  fa.  was  put  in  on  the  trial,  issued  January  9th,  1858,^ 
endorsed  as  above,  with  return  of  nulla  bona  thereto,  also  a 
letter  from  the  sheriff  to  the  plaintiff's  attorney,  stating  that 
the  fi.  fa.  was  received  by  him  on  the  11th  of  January,  and 
that  the  shares  were  sold  by  Banks  to  the  society  on  the 
12th.  The  deputy  sheriff,  Mr.  Mercer,  was  called  by  the 
defendant,  and  stated  that  the  fi.  fa.  was  received  by  him  on 
the  evening  of  the  11th  of  January ;  and  that  it  did  not  at 
the  time  occur  to  him  that  he  should  notify  the  secretary  of 
the  society. 

I  told  the  jury  that  if  they  believed  the  letter  enclosing 
the  fi.  fa.  was  received  in  Guelph  by  the  defendant  in  due 
course  of  mail,  which  would  be  on  the  morning  of  the  10th 
of  January,  or  even  if  it  was  not  received  until  the  morning 
of  the  11th,  the  sheriff  had  it  a  sufficient  time  to  make  the 
seizure  of  the  stock  before  the  sale  by  Banks  on  the  12th: 
that  if  they  were  satisfied  that  Mrs.  Banks  was  the  only  next 
of  kin,  and  that  McDonald  owed  no  debts  at  his  decease, 
then  these  shares  became  her  personal  property,  and  as  such 
would  be  liable  to  be  seized  and  sold  for  her  husband's  debt, 
they  being  shares  in  stock  in  a  corporation,  and  as  such 
liable  to  seizure  under  the  statute  the  same  as  ordinary 
chattels :  that  I  considered  the  letter  put  in  by  the  plaintiff 
as  a  sufficient  direction  to  the  sheriff  to  seize  the  shares,  and 
that  the  stock  being  the  personal  property  of  the  wife  was 
sufficiently  reduced  into  possession  by  the  husband  to  be 
seized  and  sold  for  his  debts. 

This  charge  was  objected  to  by  the  defendant's  counsel, 
and  the  jury  having  found  a  verdict  for  the  plaintiff  for 
£45  10s.,  the  amount  endorsed  on  the  fi.fa.,  the  defendant 
now  applies  for  a  new  trial  on  the  grounds  that  the  verdict 
is  contrary  to  law  and  evidence,  and  for  misdirection,  in  the 
jury  being  told  that  these  shares  were  liable  to  be  seized 
under  i\ii^fi.fa.,  under  the  circumstances  given  in  evidence, 
and  in  being  directed  that  there  was  sufficient  evidence  that 
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the  sheriff  had  been  required  to  seize  them,  and  that  there 
was  evidence  of  their  being  reduced  into  possession  by 
Banks,  so  that  they  could  be  seized  under  an  execution 
against  him.  Some  other  objections  were  stated  at  the  trial, 
but  as  they  are  not  mentioned  in  the  rule,  the  defendant,  I 
presume,  does  not  rely  upon  them.  The  question  as  to 
whether  the  verdict  is  contrary  to  law  and  evidence  will  be 
disposed  of  in  considering  the  other  objections  particularly 
stated  in  the  rule. 

The  objection  that  these  shares  were  not  liable  to  seizure 
under  this  fi.  fa.  comprises  several  points,  which  I  will  state, 
together  with  the  other  objections  set  forth  in  the  rule. 

1st.  Are  building  societies  incorporated  companies  within 
the  meaning  of  12  Vic,  ch.  23,  so  that  their  shares  may 
be  seized  and  sold  as  personal  property?  The  defendants 
at  the  trial  contended  that  they  were  not. 

2ndly.  Did  Banks  and  his  wife  so  use  the  property  of  the 
intestate  as  to  make  it  liable,  under  the  circumstances  given 
in  evidence,  to  be  seized  for  Banks'  debt. 

3rdly.  Had  Mrs.  Banks,  as  administratrix  and  next  of 
kin,  such  an  absolute  property  in  these  shares  that  they  could 
be  seized  under  an  execution  against  her  husband  ? 

4thly.  Were  they  so  reduced  into  possession  by  Banks, 
that  they  could  be  seized  and  sold  as  his  property? 

5thly.  Was  the  sheriff  required  by  the  plaintiff  to  seize 
them,  as  provided  by  the  statute  12  Vic,  cap.  23  ? 

As  to  the  first  objection,  the  above  statute,  sec  1, 
enacts,  that  the  stock  or  shares  of  stockholders  in  incor- 
porated companies  shall  be  held  to  be  personal  property,  and 
liable  to  seizure  as  such,  and  that  the  purchaser  thereof  un- 
der an  execution  shall  be  held  to  be  a  stockholder  in  respect 
thereof,  the  same  as  if  he  had  purchased  them  from  the 
proprietor  of  the  same.  Section  6  provides,  that  all  cor- 
porations established  for  the  purposes  of  trade  or  profit,  or 
from  which  a  revenue  is  intended  to  be  derived,  shall  be 
deemed  incorporated  companies  for  the  purposes  of  that  act, 
although  they  may  not  be  called  companies  in  the  act  incor- 
porating them.  This  statute  in  substance  enacts,  that  the 
stock  or  shares  of  incorporated  companies  shall  be  personal 
34  VOL.  XVIII. 
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property,  liable  to  seizure  and  sale  under  an  execution 
against  goods. 

1  will  now  proceed  to  consider  the  acts  incorporating 
building  societies,  to  see  if  these  societies,  though  not  called 
companies,  are  in  fact  incorporated  companies  within  the 
meaning  of  the  statute  12  Yic,  ch.  23.  The  statute  9  Vic, 
ch.  90,  sec.  1,  enacts,  that  whenever  twenty  persons  shall 
have  signed  a  declaration  of  their  wish  to  constitute  them- 
selves a  building  society,  and  filed  the  same  as  by  the  act 
directed,  they,  and  such  other  persons  as  may  afterwards 
become  members  thereof,  shall  be  a  corporation,  body  cor- 
porate and  politic,  by  such  name  as  may  be  mentioned  in 
their  declaration ;  the  same  section  authorises  the  society  to 
make  rules  and  regulations  for  their  government.  Sec.  3 
authorises  the  appointment  of  officers  for  the  society.  Sec. 
10  gives  the  society  power  to  hold  real  estate  mortgaged  to 
them,  and  to  proceed  upon  such  mortgages  on  default.  Sec. 

12  vests  all  the  property  in  the  president  and  treasurer,  and 
their  successors  in  office,  who  may  sue  and  be  sued,  &c. 
Sec.  14  provides  that  the  president  and  directors  are  not  to 
be  responsible  for  the  liabilities  of  the  society.    The  statute 

13  &  14  Vic,  ch.  79,  sec  2,  provides,  that  the  societies  may 
exercise  the  same  powers,  and  enforce  the  same  remedies  for 
the  payment  of  any  debts  due  them,  as  any  person  or  body 
corporate  or  politic  may  by  law  take  or  use  for  such  purpose. 
It  is  not  necessary  to  enquire  whether  building  societies  have 
all  the  corporate  powers  granted  to  corporations  generally, 
but  whether  they  are  incorporated  companies  under  the 
statute  12  Vic,  ch.  23,  whose  shares  are  thereby  made  per- 
sonal property.  I  am  clearly  of  opinion  that  they  are ;  the 
sixth  section  of  the  above  act  seems  to  have  been  worded 
expressly  to  include  these  societies. 

2ndly.  The  next  question  to  be  considered  is  whether  Banks 
and  his  wife,  by  the  way  they  have  treated  these  shares,  have 
made  them  liable  to  be  seized  under  this  execution.  The 
case  of  Whale  v.  Booth  (4  Doug.  36 ;  S.  C.  4  T.  R.  625), 
decides  that  where  all  the  goods  of  a  testator,  in  the  posses- 
sion of  his  executors,  were  taken  and  sold  on  a  fi.  fa,  against 
them  for  their  own  personal  debt,  the  property  passed 
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by  such  sale,  notwithstanding  the  plaintiff  in  the  action 
against  the  executor  knew  they  were  assets,  and  the  sheriff 
was  right  in  returning  nulla  bona  to  a  fi.  fa.  against  the 
executors  for  the  debt  of  a  testator  received  after  such  sale. 
Payne  v.  Drewe,  sheriff,  (4  East  523,)  was  an  action  for  false 
return  of  nulla  bona.  A  writ  of  sequestration  out  of  Chan- 
cery, which  the  court  assumed  would  have  the  same  effect  in 
binding  goods  as  a  fi.  fa.,  had  issued  eighteen  months  before, 
but  had  not  been  acted  on  when  the  plaintiff  placed  the  fi. 
fa.  in  the  defendant's  hands  as  sheriff,  against  the  same  de- 
fendant. The  court  held  that  these  facts  did  not  justify  the 
sheriff  in  returning  nulla  bona  to  the  fi.  fa.,  but  that  he 
should  have  gone  on  and  executed  it,  and  that,  if  he  had 
doubts  as  to  whether  the  writ  of  sequestration  took  prece- 
dence, he  should  have  applied  to  the  court,  but  not  having 
done  so  he  was  bound  by  his  return  of  nulla  bona.  Lord 
Ellenborough  there  observed,  (page  537,)  that  the  sheriff  is 
not  excused  from  enforcing  the  writ  if  the  sale  he  was  re- 
quired to  made  under  it  would,  if  made,  have  been  valid  and 
effectual  in  favour  of  his  vendee,  and  if  he  would  not,  by 
making  such  sale,  have  made  himself  liable  to  an  action  by 
the  party  interested  in  the  sequestration.  That  the  sale  of 
these  shares  in  the  present  case  would  have  been  valid  in 
favour  of  the  sheriff's  vendee  the  cases  of  Smallcomb  v. 
Buckingham,  (1  Lord  Eaym.  251,  S.  C,  1  Salk  320; 
and  Comyns  35,)  besides  the  case  of  Whale  v.  Booth, 
cited  above,  clearly  prove ;  and  that  Banks  and  his  wife,  in 
their  representative  character  as  administrators  of  McDonald, 
could  not  have  disputed,  it  is  shewn,  I  think,  by  the  case 
of  Quick  V.  Staines,  cited  below ;  and  here  there  were  no 
creditors  of  McDonald  to  dispute  the  sale.  Besides,  had  the 
sheriff  any  doubt  as  to  his  power  to  sell,  he  could  have  pro- 
tected himself  by  having  the  question  decided  in  an  inter- 
pleader issue.  The  fact  is,  the  sheriff  would  no  doubt  have 
seized  and  sold  these  shares,  as  it  is  contended  he  should 
have  done,  had  he  not  unfortunately  omitted  making  a 
formal  seizure  as  required  by  the  act,  by  which  Banks  was 
enabled  to  sell  them.  This  is  shewn  by  Mr.  Mercer's  evi- 
dence.   The  leading  authority  against  the  liability  of  a 
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testator's  goods  in  his  executor's  hands  being  seized  for  the 
executor's  debts,  when  there  are  outstanding  judgments  in 
favour  of  the  creditors  of  the  testator,  is  the  case  of  Farr  v. 
Newman,  (4  T.  R.  621,)  which  decides  that  when  the  fi.  fa, 
at  the  suit  of  the  testator's  creditor  comes  into  the  sheriff's 
hands  before  execution  executed  under  the  writ  against  the 
executors  personally,  and  the  sheriff  has  notice  that  the 
goods  taken  are  the  testator's,  he  is  bound  to  levy  under  the 
writ  at  the  suit  of  the  testator's  creditor.  In  the  last  men- 
tioned case  the  two  executions  were  put  in  the  sheriff's 
hands  the  same  day,  that  against  the  executors  personally 
being  a  few  hours  before  the  fi.  fa.  against  them  in  their 
representative  character  for  the  testator's  debt,  and  there 
was  no  evidence  that  the  executors  had  used  the  goods  as 
their  own,  or  attempted  to  sell  them  on  their  own  account, 
and  the  court  there  strongly  commented  on  the  injustice  of 
the  case,  if  these  goods,  which  the  testator  had  left  for  the 
purpose  of  discharging  his  own  debts,  should  be  applied  in 
the  payment  of  the  executor's  creditors,  while  those  of  the 
testator  got  nothing.  But  in  the  present  case  there  were  no 
competing  executions  against  the  intestate,  nor  in  fact  any 
debts  owing  by  him.  The  administrators  had  dealt  with  the 
property  as  their  own,  and  there  would  have  been  no  one 
prejudiced,  nor  any  injustice  done  by  these  shares  being  sold 
on  this  execution.  The  case  cited  by  the  plaintiff's  counsel, 
and  relied  on  as  an  authority  to  shew  that  these  shares  were 
liable  to  seizure  under  this  execution,  is  that  of  Quick  and 
wife,  executors,  v.  Staines,  sheriff,  (1  B.  &  P.  293.)  There 
one  McPherson  died,  leaving  household  furniture,  &c.,  and 
appointed  his  wife  executrix.  She  lived  in  the  same  house, 
using  the  furniture,  &c.,  for  three  months,  and  then  married 
Quick,  the  plaintiff,  and  they  afterwards  continued  to  live  in 
the  house  and  use  the  chattels  as  before.  The  defendant, 
as  sheriff,  under  ^t,  fi.  fa.  against  Quick,  seized  and  sold  those 
chattels.  Trover  was  brought  against  the  sheriff  by  Quick 
and  his  wife,  as  executrix  of  McPherson,  claiming  the  goods 
as  the  unadministered  chattels  of  McPherson.  The  court 
held  that  the  executrix  could  not,  after  using  the  goods  as 
her  own,  now  say  that  they  were  not  hers,  and  they  held 
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that  they  were  liable  to  be  seized  for  the  husband's  debts. 
If  the  sheriff  in  the  present  case  had  seized  and  sold  this 
stock  as  directed,  and  had  Banks  and  his  wife  brought  an 
action  against  him  as  administrators  of  McDonald,  could  not 
the  sheriff,  on  the  authority  of  the  above  case,  have  success- 
fully defended  himself?  I  think  so.  The  property  being 
stock  in  a  corporation,  could  not  be  used,  it  is  true,  in  the 
same  manner  as  ordinary  chattels ;  still  Banks  and  his  wife 
exercised  the  same  right  of  ownership  as  they  would,  had  it 
been  their  own.  They  tried  to  sell  it ;  spoke  of  it  as  their 
own ;  Banks  paid  an  instalment  on  it,  and  finally  sold  it, 
receiving  the  money  therefor.  From  the  above  authorities, 
I  incline  to  the  opinion  that  Banks  and  his  wife,  by  the 
manner  in  which  they  treated  this  property,  had  rendered  it 
liable  to  be  taken  in  execution  for  his  debts. 

Srdly.  Was  Mrs.  Banks,  as  administratrix  and  next  of  kin 
to  McDonald,  entitled  to  these  shares  in  her  own  right,  and 
as  such  were  they  liable  for  her  husband's  debts  ?  Mrs. 
Banks  was  not  only  administratrix,  but  the  only  next  of  kin 
to  McDonald,  and  there  being  no  debts,  she  as  next  of  kin 
was  entitled  to  the  whole  of  his  personal  estate.    By  virtue 
of  the  letters  of  administration  the  legal  estate  was  in  her 
and  her  husband,  and  the  equitable  and  beneficial  interest 
also  vested  in  her  as  next  of  kin.    I  take  it  then  that  she 
had  the  absolute  property  in  these  shares.    It  is  stated  by 
Parhe,  Baron,  in  giving  the  judgment  of  the  court  in 
Elliott  and  Wife,  administratrix,  v.  Kemp,  (7  M.  &  W.  306) 
that  an  administratrix  may  acquire  a  title  in  the  chattels 
of  the  intestate  by  payment  of  debts  of  equal  value  with  the 
chattels,  or  by  taking  them  by  an  agreement  with  the  next 
of  kin,  or  even  without  an  agreement,  by  appropriating 
them  to  herself  as  her  own  share. — See  also  Williams  on 
Executors,  I.,  544.    So  an  executor,  who  is  also  a  legatee, 
may,  by  assenting  to  his  own  legacy,  vest  the  thing  be- 
queathed in  himself  in  the  capacity  of  legatee  (Wms.  on 
Executors,  IL,  1183,  and  cases  there  cited).   In  the  present 
case  there  are  no  debts,  or  other  next  of  kin,  so  that  the 
personal  effects  of  McDonald  v/ould  vest  absolutely  in  Mrs. 
Banks,  and  her  assent  thereto,  if  necessary,  would  be  pre- 
sumed from  the  facts  stated. 
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4thly.  The  next  point  to  be  considered  is,  assuming  tha^t 
the  wife  had  an  estate  or  property  in  these  shares,  was  it 
sufficiently  reduced  into  possession  by  the  husband,  so  that 
it  could  be  seized  for  his  debt  ?  I  am  of  opinion  that  there 
is  nothing  in  this  objection.  If  this  is  a  chattel  personal, 
(the  statute  says  it  shall  be  personal  property,)  then  the 
moment  the  wife  takes  it  it  becomes  the  husband's  abso- 
lutely, and  would  not  require  any  act  on  his  part  to  reduce 
it  into  possession ;  it  would  not  even  survive  to  the  wife 
against  the  husband's  representatives  ;  but  if  it  is  contended 
that  this  stock  is  in  the  nature  of  a  chattel  real,  such  as  a 
term  of  years,  then  the  husband  has  the  absolute  disposal  of 
it,  except  by  will,  and  it  is  liable  to  execution  for  his  debts  ; 
but  if  not  reduced  into  possession  during  his  lifetime,  it 
would  survive  to  the  wife. — See  McQueen  on  Husband  and 
Wife,  18  to  26,  2  Blk.  Com.  435,  1  Roll.  Ab.  345.  A  wife's 
term  may  be  disposed  of  or  forfeited  by  her  husband,  or  taken 
in  execution  for  his  debt ;  but  if  not,  it  survives  to  her  against 
his  representatives. — Wildman  v.  Wildman  (9  Ves.  Jun.  177. 

5thly.  The  last  question  to  be  considered  is,  was  the 
sheriff  required  to  seize  these  shares  as  provided  in  the 
statute  12  Yic,  ch.  23  ?  The  second  section  of  the  statute 
provides,  "  that  it  shall  be  the  duty  of  the  sherilf  to  whom 
any  writ  of  execution  shall  be  addressed,  on  being  informed, 
on  behalf  of  the  plaintiff,  that  the  defendant  has  stock  in  any 
incorporated  company,  and  that  such  sheriff  is  required  to 
seize  such  stock,  forthwith  to  serve  a  copy  of  such  wTit  upon 
such  company,  with  a  notice  that  all  the  shares  which  the 
defendant  may  have  in  the  stock  of  such  company  are  seized 
accordingly  ;  and  from  the  time  of  such  service  no  transfer 
of  such  stock  by  the  defendants  shall  be  valid,  unless  or 
until  the  said  seizure  shall  be  discharged."  This  service  of 
notice  is  similar  in  its  effect  to  that  of  the  notice  served  by 
the  sheriff  under  the  "  Absconding  Debtors'  Act"  on  the 
creditors  of  the  absconding  debtor.  The  sheriff  was,  I  think, 
required  to  seize  these  shares  by  the  letter  of  the  plaintiff's 
attorney  accompanying  the  writ,  a  copy  of  which  is  given 
above.  He  receives  afi.fa.  against  this  Banks,  accompa- 
nied by  a  letter  stating  that  Banks  has  these  shares  :  that 
the  plaintiff  wishes  to  get  at  them^  or,  in  other  words,  to 


ROBINSON  V.  GRANGE. 


269 


seize  tliem  under  execution.  No  other  property  is  men- 
tioned. Tlie  sheriff  is  advised  to  see  the  secretary  of  the 
society  at  once  on  receipt  of  the  writ,  and  is  referred  to  the 
plaintiff's  attorney's  agents  at  Guelph  for  further  advice  if 
required.  Can  it  be  said,  in  the  face  of  all  this,  that  the 
sheriff  was  not  required  to  seize  these  shares  ?  Can  such  a 
supposition  be  reconciled  with  the  sheriff's  own  letter  of  the 
20th  of  January  to  the  plaintiff's  attorney,  in  which  he  says 
that  he  received  the  writ  on  the  11th  of  January,  and  that 
defendant  sold  the  shares  on  the  12th  ?  Why  mention  that 
the  shares  had  been  sold,  if  he  had  not  been  required  to 
seize  them  ? 

From  the  best  consideration  I  have  been  able  to  give  to 
this  case,  I  am  of  opinion  that  the  verdict  of  the  jury  is  sus- 
tained by  the  law  and  evidence,  as  well  as  the  justice  of  the 
case,'and  therefore  should  stand. 

I  desire,  before  closing  this  case,  to  express  my  disappro- 
bation of  the  course  pursued  by  the  defendant's  counsel  on 
this  application.  While  he  has  raised  every  possible  objec- 
tion to  the  verdict,  as  his  duty  to  his  client  required,  not  a 
single  case  or  authority  has  been  cited  by  him  in  support  of 
these  objections,  but  it  has  been  intimated  to  me  that  if  I 
decide  against  the  defendant  my  judgment  will  be  appealed 
against.  Now  while  I  can  have  no  desire,  had  I  the  power, 
to  prevent  any  decision  of  mine  being  reviewed  on  appeal, 
and,  where  erroneous,  corrected,  yet  still  I  think  that  coun- 
sel very  much  mistake  their  duty,  both  to  their  client  and  the 
court,  when,  instead  of  supporting  their  case  by  authorities 
and  decisions,  and  thereby  assisting  the  court  in  coming  at 
a  correct  judgment,  their  only  argument  is  a  threat  of  appeal. 

From  this  judgment  the  defendant  appealed. 

The  case  was  argued  in  Hilary  Term,  1859,  by  M.  C, 
Cameron,  for  the  appellant,  and  Burns,  contra,  and  by 
direction  of  the  court  it  was  argued  again  in  this  term,  upon 
the  point  whether  stock  in  a  building  society  could  be  sold 
under  execution.  On  the  second  argument,  It.  A.  Harrison 
appeared  for  the  respondent. 

The  following  authorities  were  cited. — Farr  v.  Newman, 
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4  T.  R.  621 ;  McLeod  v.  Drummond,  17  Ves.  168  ;  Wins. 
Exrs.  L,  565 ;  Hart.  v.  Stephens,  6  Q.  B.  937;  Wildman  v. 
Wildman,  9  Ves.  174 ;  Howard  v.  Jemmet,  3  Burr.  1369  ; 
Ridler  v.  Punter,  Cro.  Eliz.  291 ;  Quick  v.  Staines,  1  B. 
&  P.  293  ;  12  Vic,  ch.  23  ;  9  Vic,  ch.  90  ;  13  &  14  Vic, 
ch.  79 ;  2  W.  IV.,  ch.  6  ;  Scratchley  on  Building  Societies, 
4,  26,  67. 

Robinson,  C.  J. — The  wrong  complained  of  in  this  action 
is  that  the  sheriff  (the  defendant)  having  a  writ  of  ji.  fa. 
against  the  goods  of  one  Joseph  Banks  upon  a  judgment 
against  him,  returned  that  he  had  no  goods,  Avhereas  in  fact 
there  were  goods  of  Banks  within  the  sheriff's  bailiwick  out 
of  which  the  debt  could  have  been  made,  of  which  the  sheriff 
had  notice,  but  neglected  to  seize  the  same,  and  falsely  re- 
turned to  the  execution  that  Banks  had  no  goods. 

As  the  plaintiff  only  attempted  to  prove  that  there  were 
goods  belonging  to  Banks  by  shewing  that  there  was  some 
stock  in  a  building  society  in  the  county  of  Brant  which 
might  have  been  seized  to  pay  Banks'  debt,  although  it  was 
not  stock  standing  in  his  name,  it  was  incumbent  on  him  to 
shew  that  the  sheriff  had  notice  of  this  stock  so  situated  in 
time  to  levy  upon  it,  for  this  not  being  like  goods  visibly  in 
the  possession  of  the  debtor,  the  sheriff  could  not  be  pre- 
sumed to  have  knowledge  of  it. 

The  stock  was  transferred,  that  is,  sold  out  to  the  society, 
on  the  12th  of  July,  about  10  or  11  o'clock  in  the  morning. 

The  plaintiff's  attorney  did,  by  letter  dated  the  9th  of 
January,  inform  the  sheriff  of  the  stock  in  question. 

This  letter,  it  was  positively  sworn  on  the  part  of  the 
sheriff,  did  not  reach  him  till  seven  or  eight  o'clock  in  the 
evening  of  the  11th  of  January.  If  it  was  not  till  that  time 
that  he  got  knowledge  of  the  stock  he  could  not  reasonably 
be  said  to  have  had  notice  in  time  to  prevent  the  transfer ; 
and  as  the  time  of  his  receiving  the  letter  was  positively 
sworn  to,  it  should  not  have  been  concluded  that  he  got  the 
letter  sooner,  unless  upon  satisfactory  evidence.  The  ques- 
tion was  not  merely  when  the  letter  was  written  or  dated  at 
Brantford,  but  when,  it  was  received  at  Guelph  by  the  sheriff. 
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The  only  evidence  was  that  it  was  sent  on  the  9th  of  January. 
There  was  no  proof  when  it  was  mailed,  nor  when  it  left  the 
Brantford  post-office,  nor  when  it  was  received  at  Guelph. 
It  might  have  been  mailed  some  time  after  it  was  written  or 
given  to  the  clerk  or  servant  to  be  sent,  and  may  have  been 
delayed  at  the  post-office,  or  at  some  other  office.  All  this, 
however,  was  for  the  jury  to  consider,  and  their  verdict  upon 
that  does  not  appear  to  have  been  thought  unsatisfactory  or 
unreasonable  by  the  judge,  who  could  form  a  better  opinion 
than  we  can,  having  heard  the  evidence. 

Then  admitting  that  the  sheriff  got  the  letter  in  time  to 
act  upon  it,  there  were  still  some  things  to  be  considered. 

The  letter  informed  the  sheriff  that  he  would  find  shares 
standing  in  the  name  of  Banks  and  his  wife.  That  was  not 
correct  in  fact,  for  there  were  no  shares  held  in  the  name  of 
either,  as  he  would  have  been  told  if  he  had  got  the  letter 
on  the  10th  or  11th  of  January,  and  had  gone  to  the  office 
to  inquire,  and  if  the  secretary  had  entered  into  explana- 
tions with  him.  The  letter  which  the  sheriff  received  would 
seem  to  shew  that  the  plaintiff's  attorney  did  not  expect  or 
desire  that  the  sheriff  should  act  decidedly  on  his  own  re- 
sponsibility without  first  writing  to  him  and  getting  instruc- 
tions, for  in  the  letter  it  is  said,  "  We  will  write  you  more 
fully  when  we  hear  from  you  about  the  matter." 

It  does,  I  confess,  seem  to  me  that  under  the  circumstances 
of  the  case,  if  there  were  no  question  about  the  propriety  of 
seizing  this  stock  to  pay  a  debt  of  Banks,  the  jury  would 
have  dealt  rather  sharply  with  the  sheriff  to  hold  him  liable 
for  not  having  made  the  seizure  in  the  way  the  statute  12 
Yic,  ch.  23,  directs  before  the  morning  of  the  12th  of  Janu- 
ary, when  the  stock  was  transferred. 

But  the  legal  question  we  are  bound  to  deal  with  is  whe- 
ther it  was  proved  upon  this  trial  that  Banks  had  any  goods 
liable  to  be  seized  under  the  fi.  fa.  That  depends  wholly 
upon  the  question  whether  this  stock  was  liable  to  be  taken 
for  his  debt,  for  there  was  no  evidence  whatever  of  his  having 
any  thing  else. 

We  have  come  to  the  conclusion  that  the  stock  in  a  build- 
ing society  may  be  taken  in  execution  under  the  authority 
35  VOL.  XVIII. 
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of  the  12  Vic,  ch.  23  :  that  is,  taking  the  plaintiff's  case, 
under  Sifi.fa.  against  the  person  in  whose  name  it  is  held 
in  the  society's  books.  But  this  was  not  stock  held  in  the 
name  of  Banks,  the  debtor,  but  up  to  the  12th  of  January 
it  was  held  in  the  name  of  one  James  McDonald,  the  brother 
of  Banks'  wife.  He  had  died  intestate,  and,  as  I  infer  from 
the  evidence,  within  a  year  before  the  12th  of  January,  and 
Banks'  wife  had  administered  to  his  estate.  All  this  we 
know  now,  but  it  is  not  shewn  that  it  had  been  made  known 
to  the  sheriff  while  the  stock  was  standing  in  McDonald's 
name.  If  he  had  known  it  he  would  by  no  means  have  been 
right  in  assuming  that  he  could  seize  the  stock  which  be- 
longed to  McDonald's  estate  under  an  execution  against 
his  administratrix  for  a  private  debt  of  her  own  or  of  her 
husband.  On  the  contrary,  if  the  stock  had  been  like  any 
other  property  of  McDonald's  estate,  it  would  clearly  not 
have  been  liable  to  be  so  seized,  except  under  peculiar  cir- 
cumstances, which  did  not  exist  in  this  case.  It  cannot  be 
said  that  this  was  property  which  the  administratrix  and  her 
husband  had  taken  into  their  own  possession,  and  were  using 
as  their  own,  as  in  some  cases  the  administrator  may  be  found 
using  the  furniture  or  other  personal  effects  of  the  intestate. 
The  payment  of  an  instalment  in  November  by  Banks  or  his 
wife  upon  the  shares  proves  nothing,  for  that  payment  may 
have  been  made,  for  all  that  appears,  out  of  the  assets  of  the 
estate,  or  if  it  had  been  advanced  by  the  administratrix  or 
her  husband  it  would  not  signify.  Somebody  must  make 
the  payment,  or  the  shares  would  have  been  forfeited.  Mc- 
Donald could  no  longer  pay  it,  and  the  fact  of  the  admini- 
stratrix or  her  husband  paying  it  would  be  no  evidence  of 
their  taking  or  meaning  to  take  the  stock  to  themselves. 

Neither  would  their  offering  to  sell  it,  if  they  had  done  so 
before  the  12th  of  January,  be  material,  because  that  would 
be  an  act  in  the  proper  discharge  of  the  duty  of  the  admini- 
stratrix, in  order  to  convert  the  effects  into  money  for  paying 
debts,  if  there  were  any,  and  if  there  were  none  still  it  would 
have  been  regular  in  the  administratrix  to  sell.  Of  course 
the  fact  that  they  did  sell  on  the  12th  of  January  can  signify 
nothing,  because  when  they  did  that  they  put  the  stock  by 
the  very  act  out  of  the  sheriff's  reach. 
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Then  it  is  argued  that  McDonald  having  died  intestate, 
Mrs.  Banks  was  not  only  his  administratrix,  but  his  sole 
next  of  kin,  McDonald  having  died  a  minor  and  unmarried, 
and,  it  is  alleged,  owing  no  debts,  and  having  no  other  sister 
and  no  brother. 

All  that  we  know  now,  at  least  if  the  evidence  to  that 
effect  given  upon  the  trial  is  conclusive,  but  there  is  no  evi- 
dence that  the  sheriff  knew  it  before  the  12th  of  January ; 
and  if  he  had  known  it  he  could  not,  I  think,  be  said  to  have 
known  that  under  those  circumstances  the  stock  still  stand- 
'  ing  in  the  name  of  McDonald  ought  to  be  or  could  be  treated 
by  him  as  the  stock  of  Banks'  wife  under  the  Statute  of  Dis- 
tributions, and  therefore  in  effect  the  property  of  her  hus- 
band, and  liable  to  his  debts.  Even  without  noticing  the 
peculiarity  of  this  kind  of  property,  the  language  of  the 
court,'  in  the  case  of  Jones  v.  Tanner,  (7  B.  &  C.  542)  is 
strong  to  shew  that  the  sheriff  cannot  be  held  bound  to  have 
seized  the  stock  of  Mrs.  Banks'  brother,  because  if  there 
were  no  debts  and  no  other  next  of  kin  in  equal  degree  en- 
titled to  share  with  her,  she  would,  after  a  year,  be  entitled 
to  have  it  under  the  Statute  of  Distributions,  upon  giving 
security,  as  the  law  directs,  to  refund  in  case  debts  should 
appear  to  be  due  by  the  estate.  The  fact  that  McDonald 
died  a  minor  would  not  warrant  the  presumption  that  he 
could  not  have  died  indebted,  as  he  might  have  contracted 
debts  for  necessaries. 

We  think,  therefore,  that  it  was  not  proved  upon  the  trial 
that  Banks  had  goods,  for  that  the  stock  standing  in  Mc- 
Donald's name  was  not  his  merely  because  his  wife  was 
administratrix  of  the  estate  of  her  brother,  to  whom  it  had 
belonged,  or  because  she  could  have  made  out  a  claim  to  the 
beneficial  interest  in  that  stock  on  her  own  account,  if  no 
claimant  on  the  estate  should  appear  within  a  year  from 
McDonald's  death. 

Would  the  society,  upon  such  evidence  as  was  given  upon 
the  trial,  have  done  wrong  in  refusing  on  the  12th  of  Janu- 
ary to  transfer  the  stock  to  the  name  of  the  debtor.  Banks  ? 
I  think  not ;  and  if  not,  then  the  sheriff  could  not  have  done 
wrong,  if  he  knew  all  that  was  proved  upon  the  trial,  in 
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declining  to  take  upon  himself  to  sell  it  under  the  ji,  fa,  as 
Banks'  stock,  even  while  it  did  not  stand  either  in  his  name 
or  his  wife's. 

The  learned  judge  of  the  county  court  applied  himself 
with  great  care  and  with  ability  to  every  point  in  the  case ; 
but  as  the  conclusion  we  have  arrived  at  differs  from  his 
judgment,  I  think  the  judgment  must  be  reversed,  and  a 
verdict  entered  for  the  defendant,  [a) 

McLean,  J. — At 'the  trial  in  the  county  court  at  Brant- 
ford  on  the  17th  of  September  last,  it  appeared  in  evidence 
that  the  plaintiff's  execution  was  sent  by  his  attorney  on 
the  9th  day  of  January,  1858,  by  post,  with  a  letter  of  that 
date  addressed  to  the  defendant,  as  follows  : — "  Robinson 
V.  Banks. — Herewith  you  will  receive  fi.  fa. — We  wish  to 
get  at  two  shares  of  Wellington  Permanent  Building  So- 
ciety's stock  standing  in  the  name  of  Banks  and  his  wife. 
These  shares,  though  standing  in  their  names  in  a  represen- 
tative capacity/,  are  nevertheless  the  property  of  the  wife, 
and  therefore  of  the  defendant.  We  will  write  you  more 
fully  when  we  hear  from  you  about  the  matter.  It  would 
be  well  to  see  the  Secretary  of  the  Society  at  once  on  re- 
ceipt of/,  fa. — (Signed,)  Wood  &  Long.  P.S. — Messrs. 
Lemon  &  Peterson  will  advise  you  on  our  behalf  if  required." 

It  was  proved  that  by  the  ordinary  course  of  mail  that 
letter  would  reach  Guelph  about  10  o'clock  on  the  morning 
of  the  10th  of  January,  but  the  deputy  sheriff  stated  that 
the  writ  was  not  received  till  7  or  8  o'clock  at  night  on  the 
11th,  and  that  it  was  endorsed  on  the  following  morning  as 
having  been  received  on  the  11th  in  the  sheriff's  office. 

The  plaintiff  also,  on  the  trial,  as  appears  by  the  report 
of  the  case,  put  in  a  letter  of  defendant  accompanying  the 
writ,  stating  that  the  fi.  fa.  was  received  by  him  on  the  11th 
of  January,  and  that  the  shares  were  sold  by  Banks  to  the 
Society  on  the  12th.  This  letter  is  not  set  out  as  a  part  of 
the  evidence,  and  it  is  only  from  the  judgment  of  the  learne  d 
judge  that  its  substance  can  be  ascertained. 


(a)  The  rule  nisi  in  the  county  court  was  to  enter  a  verdict  for  defendan 
pursuant  to  leave  reserved,  or  for  a  new  trial. 
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A  witness  who  had  been  sent  to  Guelph  on  behalf  of  the 
plaintiff  to  examine  what  shares  Banks  had  in  the  Guelph 
Building  Society,  stated  that  Banks  and  his  wife  spoke  of 
these  shares  and  treated  them  as  their  own.  This  was 
objected  to  as  inadmissible  by  Mr.  YanNorman  on  behalf  of 
the  defendant,  but  the  evidence  was  admitted  s^s  prima  facie 
evidence  of  property.  Mr.  YanNorman  also  objected  to 
the  reception  as  evidence  of  sworn  copies  of  answers  on  oath 
to  interrogatories  by  Banks,  which  were  put  in  by  the 
plaintiff,  but  they  were  received  and  must  have  been  sub- 
mitted as  evidence  to  the  jury.  There  is  no  copy  of  them 
now  accompanying  the  case,  and  we  are  left  to  conjecture 
where  the  information  was  obtained,  unless  from  them, 
which  the  learned  judge  refers  to  in  his  judgment — that  Mrs. 
Banks  was  the  next  of  kin  of  James  McDonald,  in  whose 
name  the  shares  stood  on  the  books  of  the  Building  Society, 
and  that  McDonald  was  free  from  debt,  so  that  immediately 
on  his  death  the  shares  would  be  inherited  free  from  incum- 
brances by  Mrs.  Banks. 

At  the  close  of  the  plaintiff's  case  several  objections  were 
taken,  which  were  overruled,  and  the  defendant  called  wit- 
nesses. 

The  deputy  sheriff  proved  that  the  fi.  fa.  had  been  re- 
ceived at  7  or  8  o'clock  at  night  on  the  11th  January,  and 
that  no  copy  of  the  writ  was  sent  to  be  served  on  the  Build- 
ing Society,  and  that  it  did  not  at  the  time  occur  to  him  to 
serve  a  copy :  that  on  inquiry  at  the  ojBfice  of  the  Secretary 
of  the  Building  Society,  he  found  there  had  been  no  shares 
there  in  Banks'  name,  but  that  there  had  been  some  in  the 
name  of  James  McDonald. 

Mr.  Newton,  the  Secretary  of  the  company,  proved  that 
Joseph  Banks  never  had  any  shares  in  his  name  of  the  stock 
of  the  Wellington  Permanent  Building  Society :  that  there 
had  been  two  shares  in  the  name  of  James  McDonald,  de- 
ceased :  that  Banks  and  his  wife  were  the  representatives  of 
McDonald:  that  in  November  last  Banks  and  his  wife 
notified  him  as  Secretary  that  they  wished  to  withdraw 
these  shares,  and  sent  the  letters  of  administration,  and  on 
the  12th  of  January  they  came  and  signed  the  transfers,  and 
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received  a  cheque  for  £56,  being  their  value,  between  10 
and  12,  probably  about  11  o'clock  in  the  forenoon  :  that  a 
payment  of  about  <£10  had  been  made  on  these  shares  by 
Banks  in  November  last :  that  if  the  sheriff  had  enquired 
whether  Banks  had  any  shares,  he  would  have  told  him  that 
he  and  his  wife  held  them  as  representatives  of  McDonald  ; 
and  that  the  sheriff's  clerk  came  to  enquire  on  the  13th  of 
January,  and  he  then  told  him  the  shares  had  been  sold. 

The  learned  judge  told  the  jury  that  it  had  been  proved 
that  the  letter  of  Messrs.  Wood  &  Long,  accompanying  the 
ji.  fa.,  would  reach  Guelph  by  mail  on  the  morning  of  the 
10th  of  January,  at  10  A.  M. :  that  one  James  McDonald 
had  two  shares  in  the  Wellington  Permanent  Building  So- 
ciety, whose  office  was  in  Guelph :  that  McDonald  died  last 
spring,  intestate  and  without  issue :  that  Mrs.  Banks,  wife 
of  Joseph  Banks,  was  his  sister  and  next  of  kin,  and  that 
letters  of  administration  were  granted  to  her  and  Banks,  her 
husband :   that  Banks  had  paid  an  instalment  on  these 
shares,  and  that  he  and  his  wife  had  spoken  of  them  and 
treated  them  as  their  own,  and  on  the  12th  of  January, 
about  11  o'clock,  had  sold  them  and  received  £56,  the  pro- 
ceeds :  that  it  did  not  appear  that  McDonald  owed  any 
debts,  nor  that  there  were  any  other  next  of  kin  but  Mrs. 
Banks :  that  the^.  fa.  at  the  suit  of  the  plaintiff  against  Banks 
had  been  returned  nulla  bona  by  the  defendant,  and  that 
the  sheriff's  letter  returning  the  ^. /a.  stated  that  the  writ 
had  been  received  on  the  11th  of  January,  and  that  the 
shares  had  been  sold  by  Banks  on  the  12th :  that  the  de- 
puty sheriff,  who  had  been  called  by  the  defendant,  had 
stated  that  the  fi.  fa.  had  been  received  by  him  on  the  even- 
ing of  the  11th  of  January  ;  but  if  the  jury  believed  that  the 
letter  enclosing  the  fi.  fa.  was  received  in  Guelph  by  the 
defendant  in  due  course  of  mail,  which  would  be  on  the 
morning  of  the  10th  of  January,  or  even  if  it  was  not  re- 
ceived till  the  morning  of  the  11th,  the  sheriff  had  it  a 
sufficient  time  to  make  the  seizure  of  the  stock  before  the 
sale  by  Banks  on  the  12th  :  that  if  they  were  satisfied  that 
Mrs.  Banks  was  the  only  next  of  kin,  and  that  McDonald 
owed  no  debts  at  his  decease,  then  the  shares  became  her 
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personal  property,  and  as  such  would  be  liable  to  be  seized 
and  sold  for  her  husband's  debt — they  being  shares  or  stock 
in  a  corporation,  and  as  such  liable  to  seizure  under  the 
statute  the  same  as  ordinary  chattels :  that  the  letter  of 
Messrs.  Wood  &  Long  to  the  defendant  was  a  sufficient 
direction  to  the  sheriff  to  seize  the  shares,  and  that  the 
stock,  being  the  property  of  the  wife,  was  sufficiently  reduced 
into  possession  by  the  husband  to  be  seized  and  sold  for  his 
debt. 

This  charge  was  objected  to  by  defendant's  counsel,  and 
the  jury  having  found  a  verdict  for  .£45  10s.,  the  amount 
endorsed  to  be  levied  on  the  fi.  fa.  against  Banks,  the 
defendant  in  the  next  term  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
and  for  misdirection,  in  stating  to  the  jury  that  the  shares 
in  the  name  of  McDonald  were  liable  to  be  seized  under  the 
fi.  fa.  under  the  circumstances  given  in  evidence,  and  that 
there  was  sufficient  evidence  that  the  sheriff  had  been  re 
quired  to  seize  them,  and  that  there  was  evidence  of  their 
having  been  reduced  into  possession  by  Banks,  so  that  they 
could  be  seized  under  an  execution  against  him. 

The  learned  judge  in  the  county  court  refused  the  new 
trial,  considering  the  verdict  sustained  by  the  law  and  evi- 
dence as  well  as  the  justice  of  the  case,  and  he  has  given 
the  reasons  in  his  judgment  very  clearly  for  coming  to 
that  conclusion. 

I  confess  that  on  looking  at  the  whole  case  I  am 
obliged  to  view  it  in  a  different  light,  and  that  I  cannot 
see  the  justice  of  compelling  the  defendant  to  pay  a 
sum  of  X45,  and  the  costs  of  a  suit,  for  an  alleged  false 
return  under  the  circumstances  of  this  case.  The  evidence 
should  be  very  clear  to  justify  a  jury  in  rendering  a  verdict 
for  damages  against  a  sheriff  or  other  officer  for  misconduct 
in  the  discharge  of  a  duty,  so  as  to  make  him  liable  person- 
ally for  the  debts  of  parties  against  whom  he  may  have  an 
execution,  and  I  do  not  see  that  the  evidence  in  this  case 
was  of  that  character.  In  the  first  place,  the  conversation  of 
Banks  and  his  wife  in  reference  to  the  shares,  and  their 
speaking  of  them  as  their  own,  ought  not  to  have  been  re- 
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ceived  even  SiS  primd  facie  evidence  of  ownership  in  an  action 
against  the  sheriff,  and  the  examination  on  interrogatories 
appears  to  me  to  have  been  equally  objectionable.  The 
sheriff  was  not  a  party  to  the  proceedings  when  the  interro- 
gatories were  administered  and  answered,  and  had  no  oppor- 
tunity of  protecting  himself  by  a  cross-examination,  and 
could  not  be  bound  by  the  answers  given  under  such  circum- 
stances between  other  parties.  If  the  facts  contained  in 
the  interrogatories  and  answers  were  material  to  be  proved, 
and  there  is  no  doubt  that  they  were  most  important.  Banks 
himself  should  have  been  produced  as  a  witness,  and  then 
the  defendant  could  have  interrogated  him  as  to  the  degree 
of  relationship  between  his  wife  and  McDonald,  the  former 
owner  of  the  Building  Society  shares,  and  as  to  the  state  of 
McDonald's  affairs  at  the  time  of  his  death.  It  might  per- 
haps have  been  elicited  on  such  an  examination  that  there 
were  other  parties  who  in  law  were  equally  entitled  to  share 
in  the  distribution  of  any  property  left  by  McDonald,  though 
Banks  may  have  considered  his  own  wife  as  the  next  of  kin. 
The  evidence  as  to  Mrs.  Banks  being  the  next  of  kin,  1  must 
assume  was  obtained  from  the  examination  of  Banks  on 
interrogatories,  because  there  is  nothing  on  that  head  in  any 
part  of  the  evidence  which  has  been  reported  with  the  case, 
and  there  can  be  no  testimony  on  that  important  point  un- 
less it  is  taken  from  the  answers  to  such  interrogatories. 
Whether  there  was  in  fact  any  such  testimony  to  be  derived 
from  that  examination  does  not  appear  quite  certain,  for  the 
jury  were  told  "  that  it  did  not  appear  that  McDonald  owed 
any  debts,  nor  that  there  were  any  other  next  of  kin  but 
Mrs.  Banks."  It  was  not  sufficient  that  these  things  did 
not  appear,  but  there  should  be  clear  evidence  of  a  posi- 
tive character  to  shew  that  there  were  not  any  debts  of 
McDonald,  or  any  other  person  entitled  to  a  portion  of  the 
assets  left  by  him.  It  was  for  the  plaintiff  to  shew  these 
facts  clearly,  in  order  to  establish  the  shares  of  stock  to 
belong  to  Mrs.  Banks,  and  the  mere  declarations  of  the 
husband  Banks  on  some  other  occasion,  though  on  oath,  I 
think  were  not  admissible  as  evidence  for  that  purpose.  In 
the  absence  of  these  interrogatories  and  answers  it  is  impos- 
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sible  to  say  what  their  contents  may  be,  but  as  they  were 
not,  in  my  judgment,  receivable  as  evidence  to  establish  any 
thing  against  the  defendant,  while  Banks  could  have  been 
produced  personally  to  testify  in  the  matter,  I  think  that  on 
that  ground  the  verdict  cannot  be  supported. 

Then  as  to  the  evidence.  It  was  sworn  to  positively  by 
the  deputy  sheriff,  that  the  writ  of  j^. was  received  be> 
tween  7  and  8  o'clock  on  the  evening  of  the  11th  of  Janu- 
ary, and  Mr.  Long,  the  plaintiff's  attorney,  stated  that  he 
had  sent  it  by  post  on  the  9th  of  January,  but  he  did  not 
state  the  hour.  It  was  shewn  that  a  letter  mailed  before' 
half-past  six  at  Brantford,  would  reach  Guelph  at  or  about 
ten  the  next  morning,  but  whether  there  was  more  than  one 
daily  mail  between  these  towns  does  not  appear,  nor  does  it 
appear  at  what  hour  the  letter  to  defendant  was  mailed,  nor 
at  what  time  a  letter  would  reach  Guelph  mailed  at  Brant- 
ford after  half  past  6  in  the  evening.  The  learned  judge, 
however,  told  the  jury  that  if  they  believed  the  letter  inclos- 
ing the  fi.  fa.  had  been  received  in  due  course  of  mail  on 
the  morning  of  the  10th  of  January,  or  even  if  not  received 
till  the  morning  of  the  11th,  there  was  sufficient  time  for  the 
defendant  to  seize  the  stock  before  the  sale.  Now  the 
evidence  as  to  the  precise  time  when  the  fi.  fa.  was  received 
was  positive  and  uncontradicted,  and  the  mere  fact  that  a 
letter  mailed  at  half-past  6  at  Brantford  would  reach  Guelph 
by  10  o'clock  next  morning  did  not  justify  surmises  conveyed 
to  the  jury  that  the  fi.  fa.  might  have  reached  on  the  mor- 
ning of  the  10th,  or  at  all  events  on  the  morning  of  the  11th. 
It  was  not  shewn  that  a  letter-carrier  was  employed  to  de- 
liver letters  in  the  town  of  Guelph,  and  if  the  defendant  or  his 
deputy  were  otherwise  engaged,  or  absent  from  the  place,  or 
omitted  to  send  to  the  post-office  from  any  cause,  the  letter 
might  not  have  been  received  till  the  time  stated.  If  par- 
ties choose  to  send  writs  to  the  sheriff  by  mail  in  cases 
requiring  immediate  and  prompt  attention,  they  run  the  risk 
of  delay  on  the  part  of  the  sheriff  in  sending  to  the  post- 
office,  and  his  omission  to  send  could  not  subject  him  to  any 
action  in  the  event  of  goods  escaping  which  might  have  been 
seized  had  a  writ  been  sooner  received. 

36  VOL,  XVIII. 
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The  manner  in  whicli  the  time  of  the  receipt  of  the  writ 
was  spoken  of  to  the  jury,  I  think,  was  calculated  to  convey 
to  them  an  opinion  on  the  part  of  the  learned  judge  that  the 
writ  had  been  received  at  an  earlier  period  than  that  stated 
by  the  deputy  sheriff,  and  that  there  was  sufficient  time  to 
make  the  seizure  before  the  shares  were  sold. 

The  evidence  does  not  warrant  such  an  opinion,  and  if  it 
was  only  received  at  7  or  8  o'clock  on  the  11th,  as  is  sworn 
to  have  been  the  case,  it  was  too  late  to  be  acted  upon  that 
night,  so  that  the  defendant  would  only  have  from  the  open- 
ing of  his  office  at  10  o'clock  the  next  morning  up  to  the 
time  of  the  sale  of  the  shares  to  make  a  seizure.  Then 
there  was  no  copy  of  the  writ  sent  to  be  served  on  the 
building  society  with  a  notice  of  seizure,  and  these  would 
have  to  be  prepared  before  a  seizure  could  be  made.  Was 
the  sheriff,  then,  or  his  deputy  or  clerk,  bound  to  give  up  all 
attention  to  other,  perhaps  equally  pressing,  duties  of  his 
office  in  order  to  attend  to  the  seizure  upon  that  fi.  fa.  f  A 
reasonable  time  must  be  allowed  in  all  such  cases,  and  it 
appears  to  me  it  should  have  been  a  direction  to  the  jury  to 
consider  whether  there  had  been  a  reasonable  time  between 
the  opening  of  the  sheriff's  office  and  the  sale  on  the  12th 
for  the  seizure.  If  by  reasonable  diligence  the  sheriff  could 
not  have  seized  the  stock,  and  there  was  no  other  property 
which  he  could  seize,  then  he  ought  not  to  be  held  responsi- 
ble as  for  a  false  return  in  making  the  return  of  nulla  bona. 
It  not  unfrequently  happens  that  property  is  removed  after 
the  receipt  of  an  execution  by  a  sheriff,  and  when  searched 
for  it  cannot  be  found,  and  consequently  the  execution  has 
to  be  returned  nulla  bona ;  but  if  due  diligence  has  been 
used  without  success  to  find  property,  the  sheriff  cannot  be 
subjected  to  an  action  for  a  false  return. 

But  if  the  sheriff  had  seized  these  shares  standing  in  the 
name  of  McDonald  on  the  books  of  the  building  society, 
could  he  have  sold  them  and  given  a  title  to  the  purchaser  ? 
Banks  and  his  wife  could  only  deal  with  them  as  administra- 
tors, and  the  notice  of  seizure  to  the  company  by  the  sheriff 
could  not  be  that  he  had  seized  the  stock  of  the  defendant 
Banks  on  the  execution  against  him,  but  it  must  have  been 
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that  he  seized  the  stock  belonging  to  the  estate  of  McDonald 
in  the  hands  of  Banks  and  wife  as  administrators,  on  the 
execution  against  Banks  for  his  individual  debt.  No  one 
could  give  a  legal  transfer  of  these  shares  but  the  adminis- 
trators. In  their  representative  capacity  they  could  give  an 
unquestionable  assignment  of  them,  but  any  transfer  which 
they  might  presume  to  make  in  their  own  names  of  their  indi- 
vidual interests  in  such  stock  would  be  liable  to  question  by 
any  party  having  pecuniary  claims  against  McDonald's  estate, 
or  claiming  any  legal  right  to  participate  in  the  distribution 
of  his  property.  I  do  not  see  how  the  sheriff  could,  after  a 
sale,  convey  to  a  purchaser  the  shares  which  had  belonged 
to  McDonald,  as  the  property  of  Banks  and  wife,  when  they 
themselves  could  not  convey  them  except  in  their  represen- 
tative characters  as  administrators.  If  he  could  not  convey 
the  shares,  then  he  might  very  properly  come  to  the  conclu- 
sion that  he  could  have  no  right  to  seize  them,  and  under 
such  circumstances,  that  the  ji.  fa,  must  be  returned  nulla 
bona. 

The  shares  never  were  in  the  names  of  Banks  and  wife,  as 
stated  to  the  defendant  in  the  letter  of  the  plaintiff 's  attor- 
neys transmitting  the  fi,  fa.,  and  though  Mrs.  Banks  might 
have  been  entitled  to  them  as  next  of  kin,  she  could  not  be 
recognised  by  the  society  as  the  owner,  nor  could  the  shares 
be  treated  as  her  own  private  property,  till  transferred  to  her 
own  name.  Her  right  as  administratrix  was  paramount  to 
her  right  as  next  of  kin,  and  this  must  be  obvious  from  the 
consideration  that  if  others  were  equally  entitled  to  inherit 
the  property  of  McDonald,  she  as  administratrix  could  con- 
trol it  and  deal  with  it  as  she  might  think  proper. 

On  these  grounds  I  th'nk  that  the  decision  in  the  court 
below  must  be  reversed. 

Burns,  J.,  concurred. 

Appeal  affirmed. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar :  Henry  Cawthra,  Thomas  Grey  Matheson. 
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Preseiit  : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 
"        Robert  Easton  Burns,  J. 


Bross  v.  Huber. 

Justice  of  the  peace — Notice  of  action — Act  done  without  jurisdiction — Bona 
fides,  when  a  question  for  the  fury. 

A  notice  of  action  against  a  justice  of  the  peace,  stating  that  the  suit  will 
be  brought  in  the  Court  of  Queen's  Bench  or  Common  Pieas,  is  insuffici- 
ent :  the  particular  court  intended  must  be  specified. 

Where  this  objection  had  not  been  taken  to  the  notice  at  the  first  trial,  and 
a  new  trial  was  granted  on  other  grounds,  held,  that  defendant  could  not 
be  prevented  from  urging  it  at  the  second  trial. 

A  justice  of  the  peace  is  entitled  to  notice,  even  though  he  has  acted  as  such 
without  jurisdiction. 

Where  it  was  clear  that  defendant  had  acted  as  a  justice,  having  made  a 
conviction,  and  issued  a  warrant  under  it,  and  there  was  no  evidence  of 
malice  except  the  want  of  jurisdiction,  held,  not  necessary  to  entitle  him 
to  notice  that  it  should  be  left  to  the  jury  to  say  whether  he  acted  in 
good  faith. 

Trespass,  for  taking  and  converting  to  the  defendant's 
use  two  cows,  a  heifer,  and  eight  sheep,  the  property  of  the 
plaintiff. 

The  defendant  pleaded  not  guilty,  by  statute,  referring  to 
14  &  15  Vic,  ch.  54,  and  16  Vic,  ch.  180. 

At  the  trial,  at  Berlin,  before  Robinson,  C.  J.,  it  appeared 
that  the  plaintiff  had  served  a  notice  of  action  in  the  follow- 
ing form  :  "  I,  Anthony  Bross,  of  the  township  of  Waterloo, 
farmer,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  hereby  give  you  notice  that  I  shall,  by 
my  attorney  S.  B.  E.,  of,  &c.,  at,  or  soon  after  the  expira- 
tion of  one  calendar  month  from  the  time  of  your  being 
served  with  this  notice,  cause  a  writ  of  summons  to  be 
served  out  of  the  Court  of  Queens  Bench,  or  Court  of  Com- 
mon Pleas,  at  Toronto^  against  you  at  my  suit,  and  proceed 
thereon  according  to  law,  for  that  you,  on  or  about  the  fifth 
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day  of  the  present  montli  of  August,  at  the  township  of 
Waterloo,  with  force  and  arms  seized,  took,  and  drove  away 
two  cows,  an  heifer,  and  eight  sheep,  of  my  property,  and 
sold,  disposed  of,  and  converted  the  same  to  your  own  use, 
to  my  damage  of  <£100.    Dated,"  &c. 

A  complaint  had  been  made  to  the  defendant,  as  a  justice, 
that  the  plaintiff  had  obstructed  a  certain  highway,  by  put- 
ting a  fence  across  it.  It  was  contended  by  the  plaintiff  that 
it  was  not  a  legally  constituted  highway ;  but  a  by-law  of 
the  municipality  was  produced  to  the  justice,  reciting  that 
this  was  a  highway,  and  that  it  had  been  laid  out  for  some 
years,  and  the  justice,  the  now  defendant,  who  was  examined 
by  the  plaintiff  on  the  trial  of  this  cause,  swore  that  he 
thought 'the  by-law  settled  the  question  of  highway,  so  far 
as  his  duty  was  concerned,  for  that  he  had  no  jurisdiction  to 
pronounce  upon  its  validity.  He  declined  therefore  to  enter 
into  the  legal  question  about  the  highway,  and  fined  the 
plaintiff  for  obstructing  it,  as  if  it  were  a  trespass  for  which 
he  could  convict  summarily,  and  he  proceeded  by  the  extra- 
ordinary course  of  imposing  a  fine  of  five  dollars  in  the  first 
instance  for  having  placed  the  fence  on  the  road,  and  then 
in  the  same  conviction  adjudging  a  further  fine  of  five  dol- 
lars a  week  to  be  paid  so  long  as  the  defendant  should  suffer 
the  fence  to  remain.  When  the  fine,  according  to  that  judg- 
ment, amounted  to  twenty-five  dollars,  in  consequence  of  the 
fence  not  having  been  removed,  then  the  defendant  issued 
his  warrant  to  levy  the  whole  amount  with  costs ;  and  he 
declared  that  his  object  in  so  framing  the  conviction  was  to 
induce  the  plaintiff  to  remove  the  fence  promptly,  and  so 
save  himself  from  a  large  fine. 

Under  the  warrant  the  constable  sold  for  fifty-four  dollars 
cattle  sworn  to  be  worth  one  hundred  dollars ;  but  it  ap- 
peared from  the  evidence  that  the  cattle  were  soon  after- 
wards in  the  plaintiff's  possession  again,  and  were  sold  by 
him,  so  that  they  might  have  been  bought  in  for  his  benefit ; 
but  it  was  not  shewn  how  he  acquired  them  after  the  sale. 

The  conviction  was  set  aside  by  this  court  before  action 
brought  (a),  and  it  was  proved  that  the  legal  expenses  of 


(a)  See  Regina  v.  Huber,  16  U.  C.  R.  589. 
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setting  it  aside,  including  charge  for  journeys,  and  loss  of 
time  by  the  plaintiff,  came  to  ^16. 

The  defendant's  counsel  objected  at  the  trial  that  the 
notice  of  action  was  insufficient,  in  not  stating  positively  in 
what  court  the  plaintiff  intended  to  bring  his  action. 

The  case  had  been  tried  before,  and  a  verdict  for  c£40 
found  for  the  plaintiff,  which  v/as  set  aside  by  this  court, 
because  the  provision  in  the  statute  16  Vic,  ch.  180,  sec. 
12,  had  been  overlooked  at  the  trial  (a).  Upon  moving 
against  the  first  verdict,  no  such  objection  was  taken  to 
the  notice,  though  it  was  objected  to  on  other  grounds, 
which,  however,  the  court  did  not  enter  into,  because  no 
objection  had  been  taken  to  the  notice  at  the  trial. 

On  the  second  trial,  the  learned  Chief  Justice  considered 
that  he  could  not  properly  prevent  the  defendant  from 
taking  an  exception  to  the  notice  which  he  had  not  taken 
before,  either  at  the  trial  or  in  banc,  and  he  directed  a  non- 
suit to  be  entered,  on  account  of  the  notice  of  action  not 
having  stated  positively  in  what  court»the  plaintiff  intended 
to  sue,  reserving  leave  to  the  defendant  to  move  against  it. 
The  plaintiff's  counsel  contended  that  no  notice  of  action 
need  have  been  served,  as  the  defendant  had  no  jurisdiction 
to  convict  in  such  a  case ;  and  after  the  jury  had  separated 
he  suggested  further,  that  in  any  view  of  the  case  it  ought 
properly  to  have  been  left  to  the  jury  (as  the  defendant  had 
clearly  exceeded  his  jurisdiction)  to  say  whether  he  had 
nevertheless  acted  in  good  faith,  believing  that  he  was  dis- 
charging his  duty  as  a  magistrate  in  what  he  did.  The 
learned  Chief  Justice  did  not  call  the  jury  back  to  submit 
the  question  to  them,  and  had  not  requested  them  to  con- 
sider that  point.  » 

Freeman,  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  no  notice  of  action  was  required,  the  defend- 
ant having  acted  without  jurisdiction,  and  that  he  was  at  all 
events  on  that  account  not  entitled  to  notice  unless  he  acted 
bond  fide,  having  reasonable  ground  for  believing  that  he 
was  in  the  discharge  of  his  duty  as  a  justice  of  the  peace  in 


(a)  See  Bross  v.  Huber,  16  U.  C.  R.  625. 
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a  matter  within  his  jurisdiction  ;  and  that  whether  he  did  or 
did  not  so  act  was,  under  the  circumstances,  a  question  for 
the  jury.  He  cited  Marsh  v.  Boulton,  4  U.  C.  R.  354 ; 
Carswell  v.  Huffman,  1  U.  C.  R.  381  ;  Rogers  v.  Jones, 
8  B.  &  C.  409  ;  Gray  v.  Cookson,  16  East  13  ;  Massey  v. 
Jones,  12  East  67  ;  Barton  v.  Bricknell,  13  Q.  B.  393 ; 
Danvers  v.  Morgan,  1  Jur.  N.  S.  1051 ;  Wedge  v.  Berkeley, 
6  A.  &  E.  663  ;  Helliwell  v.  Taylor,  16  U.  C.  R.  279. 

If.  C.  Cameron,  contra,  cited  Arnold  v.  Hamel,  9  Ex.  406 ; 
Kirby  v.  Simpson,  10  Ex.  358. 

Robinson,  C.  J. — As  to  the  necessity  for  notice  of  action, 
and  the  form  of  the  notice,  this  case  must  he  governed  by 
our  statute  16  Yic,  ch.  180,  sec.  8 ;  and  though  I  had  some 
hesitation  in  admitting  any  objection  to  the  notice  of  action 
on  this  tri?.l  which  had  not  been  taken  on  the  former,  yet  on 
considering  the  matter  since  I  think  I  could  not  properly 
refuse  to  entertain  any  objection  that  the  defendant  chose 
to  take  on  the  second  trial  because  he  had  not  taken  the 
same  objection  on  the  first.  If  it  had  occurred  to  the  court, 
or  had  been  suggested  by  the  plaintiff's  counsel  in  term,  to 
make  it  a  condition  of  granting  the  new  trial  that  all  ex- 
ceptions to  the  notice  should  be  waived,  the  court  in  their 
discretion  might  or  might  not  have  done  so  ;  but  there  was 
no  such  condition  imposed  in  fact,  and  the  consequence  is,  I 
think,  that  the  parties  are  left  to  proceed  on  the  second  trial 
without  prejudice,  for  the  verdict  having  been  set  aside,  the 
former  trial  is  to  be  considered  as  no  trial,  as  was  expressed 
by  the  court,  in  Elton  v.  Larkins  (5  C.  k  P.  385) ;  and  in 
practice  we  always  see  things  take  that  course. 

Then  is  it  true,  as  the  plaintiff's  counsel  has  contended, 
that  in  this  case  the  plaintiff  was  under  no  necessity  to  give 
notice  of  action,  or  at  least  that  before  it  could  be  held  that 
he  was  it  was  necessary  that  it  should  have  been  found  by 
the  jury  that  he  had  acted  honestly  under  the  belief  that  he 
was  duly  discharging  the  duty  of  a  justice  of  the  peace  ? 
No  doubt  he  had  exceeded  his  jurisdiction.  He  had  autho- 
rity to  convict  summarily  persons  charged  with  certain  of- 
fences, but  no  authority  has  been  shewn  for  his  convicting 
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a  party  summarily  of  a  nuisance  in  obstructing  a  highway, 
and  fining  him  for  the  offence.  I  do  not  know  on  what 
statute  the  defendant  imagined  he  was  proceeding.  There 
have  been  road  acts-  formerly  in  force  in  this  province,  under 
which  I  think  power  was  given  to  a  justice  of  the  peace  to 
convict  a  party  summarily  for  obstructions  to  the  highway 
of  a  certain  kind  ;  but  I  am  not  aware  of  any  such  law  now 
existing  that  would  be  applicable  to  the  present  case.  I 
think  it  is  allowed  to  municipal  councils  to  pass  by-laws  for 
preventing  and  punishing  certain  obstructions  to  highways, 
but  it  was  not  attempted  to  shew  upon  this  trial  that  the 
defendant  was  acting  with  the  view  of  enforcing  any  such 
by-law.  For  all  that  was  shewn  upon  the  trial,  or  that  I 
have  been  able  since  to  find,  the  defendant  was  acting  with- 
out jurisdiction  in  this  particular  matter,  though  there  are 
doubtless  many  cases  in  which  he  could  legally  as  a  magis- 
trate have  convicted  summarily  for  offences.  There  is  no 
jurisdiction  to  convict  summarily  at  common  law  in  any 
case,  but  in  all  cases  a  direct  legislative  authority  must  be 
shewn,  or  the  conviction  must  be  taken  to  be  illegal.  Yet  I 
take  it  to  be  clear,  nevertheless,  that  the  fact  of  a  justice 
having  exceeded  his  jurisdiction,  or,  in  other  words,  having 
acted  in  a  matter  in  which  he  had  not  jurisdiction  to  act  at 
all,  does  not  shew  that  he  can  be  sued  for  such  act  without 
giving  him  a  previous  notice.  Very  often  the  question  whe- 
ther he  has  or  has  not  jurisdiction  may  be  a  new  and  difficult 
question,  and  if  he  errs  in  his  opinion  upon  the  point,  and 
commits  a  wrong  in  consequence,  the  legislature  still  in- 
tended that  he  should  have  an  opportunity  of  tendering 
amends  to  the  party  injured,  and  thus  save  himself  from  the 
costs  of  an  action  ;  and  this  is  a  wise  and  just  provision.  If 
he  had  kept  himself  within  his  jurisdiction,  and  done  nothing 
wrong,  he  would  have  required  no  such  protection  as  the 
statute  was  intended  to  give  him. 

The  7th  &  8th  sections  of  16  Vic,  ch.  180,  apply,  I  think, 
to  the  cases  referred  to  in  the  second  section  of  the  statute 
as  well  as  to  those  in  the  first ;  and  the  words  in  the  seventh 
section,  for  any  thing  done  by  him  in  the  execution  of  his 
office/'  do  not  mean  only  things  legally  and  rightfully  done 
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by  him,  but  also  things  done  by  him  as  a  justice  of  the 
peace  :  that  is,  in  the  exercise  of  powers  such  as  belong  to 
him  as  a  justice  in  some  cases,  but  which  powers  he  may 
have  exercised  in  a  case  to  which  they  were  not  applicable. 

If  the  law  means  that  he  should  have  the  protection  even 
in  such  cases  of  tendering  amends  before  action,  as  I  have 
no  doubt  it  does,  then  it  must  also  mean  that  he  should  have 
notice  of  the  action.  Still  it  is  quite  as  clear  that  when  a 
justice  has  made  in  any  case  a  mere  pretence  of  his  official 
authority,  and  has  acted  colourably  and  vexatiously  from  any 
malicious  or  corrupt  feeling,  without  believing  that  he  had 
authority  to  do  what  he  did,  then  he  has  no  right  to  the 
protection  of  the  statute. 

Then  how  is  it  to  be  determined  whether  the  justice  has 
acted  under  the  belief  that  he  was  doing  right  ?  In  many 
cases,  such  as  Kine  v.  Evershed  (10  Q.  B.  144),  and  Cox  v. 
Reid  (13  Q.  B.  558),  it  has  been  held  that  the  opinion  of  the 
jury  is  to  be  taken  whether  the  defendant  acted  in  good 
faith,  supposing  he  was  doing  right ;  but  those  were  not 
cases  against  magistrates  who  had  done  nothing  but  make 
a  conviction:  they  were  against  individuals  not  acting  in  a 
formal  manner,  nor  clothed  with  magisterial  authority. 
Here  there  was  no  ground  laid  for  questioning  whether  the 
defendant  was  exercising  the  duty  of  his  office,  though  im- 
properly. In  Kirby  v.  Simpson  (10  Ex.  365),  Baron  Parke 
intimated  an  opinion  that  under  the  English  statute  from 
which  ours  is  taken,  in  actions  against  magistrates  as  such 
it  is  not  a  question  for  the  jury  whether  the  defendant  acted 
in  good  faith  or  not ;  and  I  certainly  think  it  is  not  when, 
as  in  this  case,  the  act  complained  of  was  the  formal  act  of 
making  a  conviction  and  issuing  a  warrant  upon  it,  and  not 
the  seizing  or  detaining  a  person  by  his  individual  act, 
without  giving  other  evidence  that  he  was  acting  as  a  ma- 
gistrate. The  subject  is  discussed  in  the  27th  and  32nd 
sections  of  Mr.  Taylor's  work  on  evidence.  We  are  to  con- 
sider here  that  no  other  ground  was  laid  for  imputing  want 
of  sincerity  to  the  defendant  than  that  his  act  was  illegal, 
which  it  clearly  was,  and  that  when  he  was  temperately 
remonstrated  with  before  he  acted  finally,  he  answered  that 
37  VOL.  XVIII. 
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it  appeared  to  him  he  could  not  dispute  the  validity  of  the 
by-law  which  was  objected  to,  meaning  that  he  must  leave 
that  to  a  higher  court.  The  plaintiff  evidently  assumed 
that  the  defendant  was  entitled  to  the  protection  of  the 
statute,  for  he  served  him  with  a  notice  of  action,  and  when 
a  nonsuit  was  moved  for  before  me  on  the  ground  of  an 
alleged  defect  in  the  notice,  I  was  not  asked  to  leave  it  to 
the  jury  to  express  an  opinion  upon  the  motives  or  spirit  by 
which  the  defendant  was  actuated. 

I  think  we  must  therefore  consider  whether  the  notice  was 
in  fact  sufficient.  The  objection  taken  is  that  it  did  not  state 
sufficiently  in  what  court  the  action  was  intended  to  be 
brought.  The  act  provides  (16  Yic,  ch.  180,  sec.  8)  that 
in  the  notice  "  the  cause  of  action,  and  the  court  in  which 
the  same  is  intended  to  be  brought,  shall  be  clearly  and  ex- 
'plicitly  stated.''  I  think  this  is  not  complied  with  by  giving 
notice  that  a  summons  will  be  sued  out  of  "  the  Court  of 
Queen's  Bench,  or  Common  Pleas,"  for  that  does  not  point 
out  clearly  or  explicitly  any  court,  but  leaves  it  uncertain 
which  of  the  two  courts  named  the  plaintiff  intends  to  pro- 
ceed in.  The  notice  therefore  was  insufficient ;  and  if 
so,  the  11th  clause  of  the  act  gives  no  discretion,  but  makes 
it  imperative  upon  the  judge  at  the  trial  to  nonsuit  the 
party,  or  upon  the  jury  to  find  a  verdict  for  the  defendant. 
Mr,  Freeman  very  properly  did  not  refuse  to  be  nonsuited, 
but  acquiesced  for  the  time  in  the  ruling  of  the  judge  upon 
the  sufficiency  of  the  notice,  though  after  the  case  had  been 
disposed  of  by  recording  a  nonsuit,  he  made  the  other  sug- 
gestion which  I  have  already  mentioned. 

The  defendant  certainly  erred  most  egregiously  if  he  sup- 
posed that  the  charge  of  putting  a  fence  across  a  highway 
came  either  under  the  Petty  Trespass  Act,  or  under  the  act 
respecting  malicious  injuries  to  property,  and  yet  I  do  not 
know  under  what  other  act  he  may  have  imagined  he  had 
authority  to  convict.  He  erred  also,  even  if  he  had  a  clear 
jurisdiction,  in  imposing  as  he  did  a  continuing  fine  of  five 
dollars  a  week  till  the  fence  was  removed,  though  I  really 
believe  that  he  was  not  aware  that  that  was  irregular,  and 
it  is  probable  that  his  object  was  to  deal  indulgently  with 
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the  defendant,  by  giving  him  an  opportunity  to  save  himself 
from  any  large  fine  by  removing  the  obstruction.  That 
however  would  be  little  or  no  satisfaction  to  the  present 
plaintiff,  if  he  lost  his  property  by  the  ignorance  of  the  ma- 
gistrate. I  received  the  impression  from  the  evidence  that 
the  things  sold  were  not  in  fact  lost  to  him,  but  were  in 
some  way  bid  in  on  his  account.  He  may  however  have 
had  to  pay  the  fine  and  costs  before  he  regained  them,  and 
no  doubt  he  has  been  put  to  considerable  trouble  and  expense. 

If  the  justice  from  want  of  due  knowledge  made  a  mistake 
in  regard  to  his  powers,  or  the  manner  of  exercising  them, 
he  expose,d  himself  to  an  action,  even  though  it  was  but  a 
mistake  that  he  committed ;  and,  on  the  other  hand,  if  the 
plaintiff  has  committed  a  mistake  in  seeking  his  remedy,  he 
must  equally  take  the  consequence  of  his  error. 

The  rule  should,  in  my  opinion,  be  discharged. 

McLean,  J. — At  the  last  trial,  and  when  the  notice  of 
action  was  produced,  it  was  objected  to  as  insufficient  in  not 
stating  with  certainty  in  what  court  the  plaintiff  intended  to 
bring  his  action.  A  verdict  had  been  given  for  the  plaintiff 
on  a  former  trial  before  Mr.  Justice  Burns,  but  this  objection 
was  not  then  taken.  A  new  trial  having  been  granted,  the 
defendant's  counsel  took  the  exception  on  the  second  trial, 
and  the  plaintiff  was  nonsuited.  The  notice  of  action 
stated  the  cause  of  action  correctly,  and  went  on  to  notify 
the  defendant  that  the  plaintiff  for  that  cause  intended  to 
proceed  against  him  in  the  Court  of  Queen's  Bench,  or  in 
the  Court  of  Common  Pleas,  leaving  it  uncertain  in  which  of 
these  courts  the  action  would  be  brought.  The  reason 
assigned  for  adopting  that  form  was  that  by  law  writs  were 
required  to  be  issued  alternately  from  each  of  the  courts, 
and  that  it  was  therefore  uncertain  in  which  court  a  writ 
would  be  obtained  when  required.  But  whatever  may  have 
led  to  it,  and  however  unimportant  the  particular  form  of 
notice  may  have  been  to  the  defendant,  so  far  as  the  merits 
of  his  defence  were  concerned,  it  is  clear  that  as  a  justice  of 
the  peace  he  was  protected  from  any  action  for  any  act  done 
by  him  in  his  magisterial  capacity,  unless  a  notice  containing 
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certain  particulars  were  served  upon  him,  or  left  at  his  usual 
place  of  abode,  at  least  one  calendar  month  before  action 
brought.  The  act  16  Vic,  ch.  180 — "  To  protect  justices  of 
the  peace  in  Upper  Canada  from  vexatious  actions  " — pro- 
vides, in  the  first  section,  that  every  action  thereafter  to  be 
brought  against  any  justice  of  the  peace  in  Upper  Canada, 
for  any  act  done  by  him  in  the  execution  of  his  duty  as  such 
justice,  with  respect  to  any  matter  within  his  jurisdiction  as 
such  justice,  shall  be  an  action  on  the  case  as  for  a  tort,  and 
in  the  declaration  it  shall  be  expressly  alleged  that  such  act 
was  done  maliciously  and  without  any  reasonable  and  proba- 
ble cause,  and  if  on  the  trial  of  any  such  action,  upon  the 
general  issue  being  pleaded,  the  plaintiff  shall  fail  to  prove 
such  allegation,  he  shall  be  nonsuited,  or  a  verdict  shall  be 
given  for  the  defendant. 

The  seventh  section  declares  that  no  action  shall  be 
brought  against  any  justice  of  the  peace  for  any  thing  done 
by  him  in  the  execution  of  his  office,  unless  the  same  be 
commenced  within  six  calendar  months  next  after  the  act 
complained  of  shall  have  been  committed;  and  then  the 
eighth  section  enacts  that  no  such  action  shall  be  commenced 
against  any  justice  of  the  peace  until  one  calendar  month  at 
least  after  a  notice  in  writing  of  such  intended  action  shall 
have  been  delivered  to  him,  or  left  for  him  at  his  usual  place 
of  abode  by  the  party  intending  to  commence  such  action, 
or  by  his  attorney  or  agent,  in  which  said  notice  the  cause  of 
action,  and  the  court  in  wliich  the  same  is  intended  to  he 
brought,  shall  be  clearly  and  explicitly/  stated.  It  might  be 
important  in  some  cases  to  know  the  particular  court  in 
which  an  action  is  to  be  brought,  in  order  to  guide  a  defen- 
dant, should  he  be  inclined  to  tender  amends.  Thus,  if  a 
notice  were  given  of  an  action  to  be  brought  in  a  county 
court,  a  defendant  would  be  aware  that  the  plaintiff  did  not 
claim,  and  he  need  not  tender  more,  than  ^£30,  the  sum  which 
could  be  recovered  in  that  court.  But  the  notice  in  this  case 
being  that  the  action  was  intended  to  be  brought  in  one  of 
two  courts,  could  convey  no  information  except  that  it  was- 
not  intended  to  be  brought  in  the  county  court.  At  the 
same  time  that  form  of  notice  Qould  not  mislead  the  de- 
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fendant,  or  put  him  to  any  inconvenience  in  conducting 
his  defence,  or  in  tendering  amends,  if  he  thought  proper 
to  make  such  a  tender ;  and  if  he  desired  after  action  to 
pay  money  into  court,  the  writ  served  on  him  would  enable 
him  to  see  what  court  it  must  be  paid  into.  But  for 
reasons  into  which  we  have  no  right  to  inquire,  the 
legislature  have  chosen  to  establish  it  as  the  law,  that  in  the 
written  notice  of  action  required  to  be  given,  the  cause  of 
action,  and  the  court  in  which  the  same  is  intended  to  be 
brought,  shall  he  clearly  and  explicitly  stated^  without  which 
no  such  action  shall  be  brought  against  a  justice  of  the 
peace. 

It  is  impossible  to  say  that  in  the  notice  served  on  the 
defendant  the  court  in  which  the  action  was  intended  to  be 
brought  is  clearly  and  explicitly  stated,  because  it  leaves  it 
wholly  uncertain  in  which  court  specified  the  plaintiff  might 
intend  to  proceed.  Under  such  circumstances,  as  the  objec- 
tion was  one  which  the  defendant  was  entitled  to  urge, 
though  not  made  on  the  former  trial,  and  the  notice  is  not  in 
compliance  with  the  statute,  I  think  the  ruling  of  the 
learned  chief  justice  was  correct,  and  that  the  nonsuit  cannot 
be  set  aside. 

It  was  argued  by  Mr.  Freeman,  in  moving  the  rule  abso- 
lute to  set  aside  the  nonsuit,  that  it  should  have  been  left  to 
the  jury  whether  the  defendant  in  the  proceedings  against 
the  plaintiff  was  acting  hand  fide  in  his  duty,  or  whether  he 
used  his  office  colourably,  and  was  acting  maliciously.  The 
case  having  been  opened  to  the  jury  as  one  against  a  justice 
of  the  peace  for  acts  done  beyond  his  jurisdiction,  without 
the  notice  being  put  in  to  shew  a  compliance  with  the 
statute,  no  question,  I  think,  could  properly  have  been  left 
to  the  jury  as  to  the  bona  fides  of  the  defendant's  acts,  for 
in  all  cases  against  justices  of  the  peace  where  malice  is 
attempted  to  be  shewn,  a  notice  of  action  must  be  proved. 
The  case  of  Kirby  v.  Simpson  (10  Ex.  358)  is  a  strong  case 
on  that  point.  In  this  case  it  was  not  denied  that  defen- 
dant acted  as  a  justice  of  the  peace,  but  in  what  he  did  he 
exceeded  his  authority  and  became  liable  to  an  action,  the 
conviction  of  the  plaintiff  having  been  quashed.  The 
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defendant  was  undoubtedly  entitled  to  a  notice,  and  had 
such  notice  as  the  statute  requires  been  given,  the  question 
for  the  jury  would  then  have  been  whether  the  defendant  in 
acting  as  a  justice  of  the  peace  acted  maliciously  in  the  pro- 
ceedings against  the  plaintiff.  In  the  case  referred  to, 
Kirby  v.  Simpson,  Parhe,  Baron,  says  it  is  clear  that  a 
person  may  act  maliciously,  and  yet  act  in  the  execution  of 
his  office  as  a  justice  of  the  peace,  and  that  in  such  case 
notice  must  be  given  to  him. 

Burns,  J, — The  first  case  is  whether  it  was  necessary  in 
this  case  to  leave  any  question  to  the  jury  as  to  whether  the 
defendant  acted  in  the  belief  that  he  was  doing  his  duty 
as  a  magistrate  in  entertaining  the  complaint  about  the 
plaintiff  obstructing  the  highway,  it  being  necessary  that 
it  should  appear  he  was  so  acting  in  order  to  determine 
whether  the  magistrate  was  entitled  to  notice  of  action. 
The  cases,  so  far  as  yet,  have  not  conclusively  determined 
whether  that  question  is  one  for  the  judge  or  for  the  jury  to 
deal  with.  It  would  be  difficult  to  lay  down  any  rule  which 
should  govern,  and  therefore  I  suppose  we  must  just  pro- 
ceed upon  what  has  hitherto  been  done ;  that  is,  that  each 
case  must  be  governed  by  the  facts  peculiar  or  applicable  to 
it.  In  Hazeldine  v.  Grove  (3  Q.  B.  997),  an  action  against 
a  magistrate,  Lord  Denman  in  giving  the  judgment  of  the 
court  says :  "  Whether  he  acts  with  such  colour  of  reason, 
and  bond  fide,  are  questions  for  the  jury  under  all  the  cir- 
cumstances, if  there  be  any  evidence  of  them,  and  the  plain- 
tiff desires  the  opinion  of  the  jury  to  be  taken  on  them, 
although  it  is  very  common  to  submit  them  to  the  judge 
first,  as  in  the  present  case,  on  an  application  for  a.  nonsuit. 
And  if  the  plaintiff,  on  such  application  being  made,  does 
not  desire  the  matter  to  be  submitted  to  the  jury,  he  shall  be 
bound  by  the  decision  of  the  judge  if  the  court  shall  think  it 
warranted  by  the  evidence."  The  case  of  Arnold  v.  Hamel 
(9  Ex.  404),  was  an  action  against  a  custom-house  officer 
under  the  statute  8  &  9  Vic,  ch.  87,  and  the  question  in 
that  case  was  whether  it  was  cast  upon  the  judge  to  deter- 
mine whether  the  defendant  was  an  officer  of  the  customs, 
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and  was  acting  by  reason  of  his  office,  and  it  was  decided 
that  the  duty  was  cast  upon  the  judge  to  hear  evidence  on 
both  sides,  and  to  determine  the  point  as  a  collateral  issue. 
The  case  of  Kirby  v.  Simpson  (10  Ex.  358),  was  an  action 
against  a  magistrate,  and  the  question  there  arose.  The 
case  was  tried  before  Creswell,  J.,  and  the  plaintiff  contended 
that  it  was  a  question  for  the  jury  to  determine  whether  the 
defendant  did  what  he  had  done  in  the  hond  fide  belief  that 
he  was  acting  as  a  magistrate.  The  learned  judge  thought 
there  was  no  such  question  for  the  jury,  and  he  nonsuited 
the  plaintiff,  and  this  nonsuit  was  moved  against  for  misdi- 
rection. The  court  upheld  the  nonsuit  upon  the  ground  that 
the  question  did  not  arise.  Upon  the  first  count,  evidence 
was  given  by  the  plaintiff  of  a  commitment  and  conviction, 
and  it  was  held  that  the  plaintiff,  by  so  doing,  had  put  him- 
self out  of  court,  for  the  conviction  had  not  been  quashed. 
The  second  count  was  framed  against  the  plaintiff  for  acting 
as  a  magistrate.  Baron  Farhe^  speaking  of  Hazeldine  v. 
Grove,  said  he  entertained  some  doubt  whether  the  law  there 
stated  now  held  good  in  actions  against  magistrates  as  such. 
He  was  rather  inclined  to  think  the  preliminary  matters 
about  notice  and  so  forth  properly  belonged  to  the  judge, 
but  it  was  not  necessary  to  decide  the  point. 

In  the  case  before  us  the  plaintiff  shews  a  conviction,  and 
that  it  was  quashed,  and  he  seeks  to  recover  because  that 
has  been  done.  He  also  proved  a  notice  of  action,  and  one 
of  the  questions  is  whether  that  notice  is  sufficient.  After 
that  it  appears  to  me  a  work  of  supererogation  to  go.through 
the  ceremony  of  asking  the  jury  to  say  whether  the  defend- 
ant did  act  as  a  magistrate  or  not.  The  plaintiff's  whole 
cause  of  action  and  evidence  is  based  upon  that  proposition, 
and  if  the  jury  were  asked  to  say  and  had  said  that  he  was 
not,  it  would  have  been  preposterous.  Whether  the  defendant 
acted  colourably  or  not  would  be  a  different  thing,  but  that 
does  not  appear  to  have  been  pretended,  for  the  plaintiff  put 
the  defendant  in  the  box  to  prove  his  own  conviction  of  the 
plaintiff,  and  that  he  was  acting  in  his  magisterial  capacity. 
It  seems  to  me  therefore,  upon  this  evidence,  that  the  learned 
Chief  Justice  was  quite  right  in  taking  the  matter  into  his 
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own  hands  to  determine  wliether  it  was  a  case  in  wHch 
notice  of  action  would  be  necessary. 

The  next  question  is,  whether  the  notice  which  was  proved 
was  a  sufficient  notice.  The  plaintiff 's  counsel  has  argued 
that  framing  the  notice  that  the  plaintiff  would  cause  the 
writ  to  be  issued  from  the  one  court  or  the  other  has  become 
necessary,  in  consequence  of  the  prov^ision  compelling  parties 
to  issue  writs  alternately  in  the  courts.  If  the  case  rested 
upon  the  imperial  act  24  Geo.  II.,  ch.  44,  or  upon  our  act, 
14  &  15  Vic,  ch.  54,  I  should  be  inclined  to  think  there 
would  be  much  force  in  the  plaintiff's  argument,  for  in 
neither  of  these  statutes  is  it  prescribed  that  the  notice  shall 
point  out  the  court  the  plaintiff  intends  to  sue  in ;  but  the 
statute  16  Vic,  ch.  180,  sec  8,  says  that  the  notice  shall 
not  only  contain  the  cause  of  action,  but  says :  "  and  the 
court  in  which  the  same  is  intended  to  he  hr ought J*^  The 
11th  section  enacts,  that  if  the  plaintiff  at  the  trial  fail  to 
prove  that  such  notice  as  aforesaid  was  given  one  calendar 
month  before  action,  in  such  case  the  plaintiff  shall  be  non- 
suited. 

We  have  no  discretion  in  the  matter,  for  the  statute  says 
the  court  shall  he  clearly  and  explicitly  stated,  and  that  can- 
not be  said  to  be  the  case  when  the  notice  says  the  action 
will  be  commenced  either  in  the  one  court  or  the  other. 
The  legislature  must  have  had  some  object  in  view  by  intro- 
ducing that  provision  in  the  notice,  and  making  it  so  stringent 
as  they  have  done  ;  but  what  the  object  was  I  confess  I  am 
unable  to  discover,  unless  perhaps  it  might  be  this,  that  inas- 
much as  jurisdiction  has  been  given  to  the  inferior  courts  in 
cases  of  this  kind,  to  a  certain  amount,  if  the  magistrate  be 
informed  by  the  notice  of  the  court  the  plaintiff  intends  to 
proceed  in,  he  may  be  thereby  governed  as  to  the  amount  he 
may  tender  for  amends.  It  was  during  the  same  session  the 
legislature  also  first  made  it  obligatory  upon  the  clerk  of  the 
summonses,  and  the  deputy  clerks  of  the  Crown  and  Pleas, 
to  issue  writs  by  twelves  :  that  is  to  say,  the  first  twelve  out 
of  the  Court  of  Common  Pleas,  and  the  next  twelve  out  of 
the  Court  of  Queen's  Bench,  and  so  in  continuous  rotation* 
See  16  Vic.j  ch*  175,  sec.  2.  The  argument  of  the  plaintiff's 
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counsel,  that  by  virtue  of  the  fourth  section  of  the  Common 
Law  Procedure  Act,  which  has  made  the  issue  of  writs  to  be 
alternate,  cannot  avail  any  thing  against  the  positive  pro- 
visions of  the  other  act. 

The  nonsuit  cannot  therefore  be  disturbed. 

Rule  discharged. 


Whittier  v.  Hands. 

Bond  to  the  limits — Departure  with  leave  of  plaintiff^Assignment — Pleading. 

To  an  action  by  the  assignee  of  the  sheriflE"  on  a  bond  to  the  limits  given 
under  16  Vic,  ch.  175,  averring  a  departure,  it  is  a  good  defence  that 
the  debtor  left  the  limits  with  the  consent  and  by  the  leave  and  license 
of  the  plaintiff. 

Such  a  plea  need  not  allege  that  the  departure  allowed  by  the  plaintiff  is 

the  same  departure  complained  of. 
Semble,  per  Burns,  J.,  that  there  can  be  no  assignment  of  such  bond  until 

after  forfeiture. 

Action  by  the  plaintiff,  as  assignee  of  the  sheriff  of  Huron 
and  Bruce,  on  a  bond  to  the  limits,  given  in  March,  1856, 
by  defendant,  conditioned  that  if  one  William  Holmes,  who 
had  been  taken  under  a  ca.  sa,y  "  should  not  depart  the  gaol 
limits  of  the  said  united  counties,  and  should  forthwith 
surrender  himself  to  the  custody  of  the  said  sheriff  for  re- 
committal to  close  custody,  on  a  rule  of  court  or  a  judge's 
order  for  that  purpose  being  made,  and  should  in  other 
respects  well  and  truly  observe  and  obey  all  rules  of  court 
and  judge's  orders  in  relation  to  him,  the  said  William 
Holmes,  then  the  said  obligation  should  be  void,  otherwise 
to  be  and  remain  in  full  force  and  virtue."  Breach. — That 
the  said  William  Holmes  did  depart  the  limits  of  the  gaol 
of  the  said  united  counties,  and  did  not  remain  and  abide 
within  the  limits  of  the  gaol  of  the  said  united  counties, 
and  therein  made  default,  whereby  the  said  writing  obliga- 
tory became  forfeited. 

Flea. — That  William  Holmes,  named  in  the  plaintiff's 
declaration,  did  depart  the  gaol  limits  of  the  united  counties 
of  Huron  and  Bruce,  with  the  consent,  and  by  the  leave  and 
license  of  the  plaintiff  for  that  purpose  first  had  and  ob- 
tained, and  without  the  consent  of  the  defendant,  whereby 
the  defendant  became  discharged. 

38  VOL.  XVIII. 
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Demurrer,  on  the  ground  that  the  instrument  sued  on  is 
an  intrument  under  seal,  and  defendant  attempts  to  evade 
his  liability  thereon  by  a  parol  leave  and  license  to  break 
the  conditions  thereof :  that  it  is  not  averred  in  said  plea 
that  the  consent,  leave  and  license,  thereby  pleaded,  covers 
the  very  same  identical  breach  in  the  declaration  com- 
plained of. 

Richards,  Q.  C,  for  the  demurrer,  cited  Sellers  v.  Bick- 
ford,  1  Moore  460  ;  Harris  v.  Goodwyn,  2  M.  &  Gr.  405  ; 
Flinn  v.  Calow,  1  M.  &  Gr.  589 ;  McPherson  v.  Dickson, 
8  U.  C.  R.  40,  41 ;  Rogers  v.  Payne,  2  Wils.  376 ;  West  v. 
Blakeway,  2  M.  &  Gr.  729 ;  Dobson  v.  Espie,  2  H.  &  N.  79. 

Dalton,  contra,  cited  Black  v.  Stevenson,  3  U.  C.  R.  160. 

Robinson,  C.  J. — The  plaintiff  contends  that  this  plea  is 
no  defence. 

1st.  Because,  although  it  states  that  the  debtor  departed 
from  the  limits  with  the  leave  and  license  of  this  plaintiff, 
yet  it  does  not  state  that  such  departure  with  the  plaintiff's 
leave  was  the  same  departure  from  the  limits  which  is  com- 
plained of  in  this  action. 

And,  2ndly,  because,  if  the  plea  had  shewn  the  departure 
to  be  the  same  that  the  plaintiff  complained  of,  yet  it  would 
have  been  no  sufficient  defence,  for  that  it  amounts  only  to 
an  alleged  parol  discharge  from  the  observance  of  an  obliga- 
tion under  seal. 

As  to  the  first  objection,  I  think  it  is  not  fatal.  It  would 
have  been  more  correct  in  point  of  form  if  the  plea  had  con- 
nected the  alleged  license  with  the  supposed  cause  of  action ; 
but  where  nothing  is  said  to  the  contrary,  I  think  we  may 
now  infer  that  the  defendant  is  applying  his  defence  to  the 
departure  from  the  limits  of  which  the  plaintiff  is  com- 
plaining. If  there  were  two  departures,  one  with  license 
and  another  without,  the  plaintiff  could  have  new  assigned. 

Upon  the  second  point  the  case  has  seemed  to  me  to  call 
for  much  consideration. 

The  plaintiff  sues  as  assignee  of  a  bond  to  the  sheriff 
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given  by  Holmes,  a  debtor  in  execution,  in  order  to^obtain 
the  privilege  of  the  gaol  limits. 

The  action  is  against  one  of  the  sureties  in  the  bond,  the 
condition  of  which  bond  was  that  Holmes,  the  debtor,  should 
not  depart  the  gaol  limits  of  the  United  Counties  of  Huron 
and  Bruce."  As  the  condition  is  set  out  in  the  declaration, 
there  was  no  such  qualification  in  it  as  that  the  debtor  should 
not  depart  without  leave  of  the  plaintiff  in  the  writ,  or  that 
he  should  not  depart  unless  or  until  he  should  be  delivered 
from  custody  by  due  course  of  law,  but  the  condition  was 
that  the  bond'  should  be  void  "  if  Holmes  should  not  depart 
the  gaol  limits,"  &c.,  and  should  be  in  force  if  he  should  so 
depart. 

The  breach  assigned  was  that  Holmes  "  did  depart  the 
limits  of  the  gaol  of  the  said  United  Qounties^''  &c.,  and  did 
not  remain  and  abide  within  the  limits  of  the  gaol  of  the 
said  United  Counties,  but  therein  made  default,  whereby,  &c. 

The  defendant's  plea  is  that  Holmes  "  did  depart  the 
gaol  limits  of,"  &c.,  with  the  consent  and  by  the  leave  and 
license  of  the  plaintiff  for  that  purpose  first  had  and  ob- 
tained, "and  without  the  consent  of  the  defendant,  whereby 
the  defendant  became  discharged." 

The  objection  urged  is  that  this  plea  is  an  attempt  to  set 
up  a  parol  license  to  break  a  solemn  covenant  under  seal.  I 
will  first  consider  the  question  with  reference  to  the  particu- 
lar legal  character  of  this  bond. 

As  a  general  principle,  it  is  clear  that  a  contract  under 
seal  cannot  be  so  avoided.  In  Sellers  v.  Bickford  (8  Taunt. 
21)  the  defendant  was  sued  on  a  bond  by  which  he  had 
bound  himself  not  to  open  on  his  own  account  a  shop  as  a 
shop-keeper  and  dealer  in  coals  within  a  certain  distance  of 
premises  demised  to  him  by  the  plaintiff.  He  was  charged 
with  a  breach  of  the  condition,  and  he  pleaded  that  he 
opened  the  shop,  &c.,  by  the  leave  and  license  of  the 
plaintiff. 

The  court  held  the  plea  bad  on  demurrer.  "  We  have 
not  a  grain  of  doubt,"  they  said,  "upon  this  case.  To  ar- 
gue with  effect,  the  defendant  must  contend  that  a  covenant, 
that  is  an  obligation  by  deed,  can  be  discharged  without 
deed  by  license  in  writing." 
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Doe  dem  Muston  v.  Gladwin  (6  Q.  B,  953)  is  a  stronger 
case,  because  there  the  action  was  brought  to  enforce  a  for- 
feiture of  a  term,  for  a  breach  of  a  condition ;  and  the 
courts  usually  lean  against  forfeitures  where  the  ground  is 
not  perfectly  clear.  The  lessee  had  covenanted  that  he 
would  insure  the  premises  during  the  term  in  the  joint 
names  of  himself  and  the  lessor.  He  insured  in  his  own 
name  only,  but  the  lessor  knew  this  and  approved  of  it ; 
nevertheless,  under  the  proviso  for  re-entry  in  case  of  breach 
of  covenant,  he  brought  ejectment,  relying  on  the  breach  of 
covenant.  The  Lord  Chief  Justice  directed  a  verdict  for 
the  plaintifif  with  leave  to  move  against  it,  and  the  court  in 
banc  upheld  the  verdict,  observing  "  that  no  case  has  gone 
to  the  length  of  intimating  that  a  breach  of  covenant  can  be 
justified  by  a  parol  license  to  break  it.  This  would  be  to 
confound  well  established  principles." 

The  case  cited  by  Mr.  Richards  of  West  v.  Blakeway  (2 
M.  &  Gr.  729)  is  an  exceedingly  strong  case  in  illustration 
of  the  general  principle,  because  there  the  plaintiff  had 
plainly  consented  in  writing  that  the  defendant  should  do 
that  which  was  charged  as  a  breach  ot  the  covenant,  and, 
relying  on  the  permission,  the  defendant  had  gone  to  con 
siderable  expense  in  doing  what  he  did  not  venture  to  do 
till  he  had  obtained  permission.  The  counsel  for  the  de- 
fendant in  that  case  urged  reasonably  enough  that  the  law 
revolts  at  the  position  that  the  covenantee  should  himself 
authorise  a  breach  of  the  covenant,  and  then  sue  the  cove- 
nantor for  that  very  breach  (page  749).  But  the  court  held 
that  the  parol  license  was  no  defence,  the  contract  being 
under  seal.  It  would  have  been  different,  they  said,  in  the 
case  of  a  bond,  if  the  obligee  had  himself  occasioned  the 
breach  of  the  condition,  or  had  rendered  it  impossible  for 
the  obligor  to  perform  it.  Without  this  there  must  either 
be  performance,  or  a  release  or  discharge  under  seal.  I 
refer  also  to  Littler  v.  Holland  (3  T.  R.  690,  592).  There 
are  no  doubt  some  cases  of  an  opposite  tendency,  such  as 
Ratcliff  v.  Pemberton  (1  Esp.  35),  and  Doe  dem  Pittman  v. 
Sutton  (9  C.  &  P.  708),  and  Doe  dem  Knight  v»  Rowe  (Ry. 
&  Moo.  343),  but  these  were  nisi^rius  decisions  in  cases 


WHITTIER  V.  HANDS.  299 

which  have  been  held  distinguishable,  and  moreover  they 
seem  not  to  have  been  approved  of. 

In  McPherson  v.  Dickson  in  this  court  (8  U.  C.  R.  29), 
which  was  cited  by  Mr.  Richards,  the  principal  cases  were 
referred  to  which  bear  on  this  question,  and  it  does  not  seem 
to  be  the  tendency  of  later  times  to  relax. 

Blake's  case  (6  Co.  43  h)  may  seem  at  first  sight  to  inti- 
mate a  distinction  between  cases  on  bonds  and  on  covenants, 
(which  might  make  in  favour  of  this  defendant,)  on  the  ground 
that  the  condition  in  a  bond  is  a  thing  collateral,  calling  for 
and  admitting  evidence  of  matters  in  pais  upon  the  question 
whether  the  condition  was  broken ;  but  a  consideration  of 
that  case,  I  think,  shews  that  it  does  not  go  the  length  of 
supporting  a  plea  of  parol  license  to  break  the  condition  of 
a  bond.  This  is  not  a  plea  of  accord  and  satisfaction,  but  of 
an  alleged  permission  by  parol  (for  all  that  appears)  to  the 
debtor  to  do  that  which  the  defendant  engaged  under  seal 
the  debtor  should  not  do. 

The  case  of  Black  v.  Stevenson  (3  U.  C.  R.  160),  cited  by 
Mr.  Balton,  is  not  applicable,  as  I  think  he  admitted,  be- 
cause there  the  covenant  in  the  apprentice  deed  was  that 
the  apprentice  should  not  absent  himself  without  leave  of 
his  master.  Though  if  it  had  been  merely  that  the  appren- 
tice should  not  absent  himself  during  the  term,  I  confess  I 
should,  notwithstanding  the  cases  I  have  cited,  have  had 
difficulty  in  holding  that  an  action  would  have  lain  against  a 
surety  in  the  deed  on  account  of  an  absence  of  the  appren- 
tice with  his  master's  permission,  and  especially  if  the  action 
had  been  on  a  bond  with  condition,  and  not  on  a  covenant, 
for  that  ought  not,  I  think,  to  be  held  an  absenting  of  him- 
self by  the  apprentice,  within  the  meaning  of  the  bond ;  and 
there  would  seem  to  be  strong  reason  for  contending  that 
the  master  by  allowing  the  apprentice  to  go  occasioned  the 
breach  of  the  condition,  and  could  not  hold  the  surety  liable 
for  it.  Yet  it  would  seem  hard  to  establish  satisfactorily  a 
distinction  between  such  a  case  and  some  of  those  which  I 
have  cited,  for  instance,  that  of  West  v.  Blakeway 

But  the  present  case,  I  think,  is  much  stronger  in  favour 
of  the  defendant,  and  upon  peculiar  grounds.    The  bond 
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taken  in  this  case  was  taken  in  tlie  course  of  a  legal  pro- 
ceeding, for  an  object  well  understood,  and  in  a  form  sanc- 
tioned by  statute.  It  was  taken  when  the  act  16  Vic,  ch. 
175,  was  in  force,  and  the  condition,  it  is  true,  follows 
closely  the  condition  set  down  in  that  act,  which  it  must  be 
admitted  was  less  carefully  considered  than  the  form  of  the 
recognizance  for  the  same  purpose  which  had  been  sanctioned 
by  the  10th  &  11th  Vic,  ch.  15,  and  the  form  which  has 
been  given  by  the  Common  Law  Procedure  Act  of  1856, 
sec.  302,  which  is  now  in  use.  The  former  of  these  has  the 
words,  shall  not  depart  from  the  limits,  &c.,  "  unless  released 
therefrom  hy  due  course  of  law  and  the  latter  requires 
the  condition  to  be  that  the  debtor  shall  not  depart  from  the 
limits  "  unless  discharged  from  custody  in  the  suit  or  matter 
upon  which  he  was  so  confined  hy  due  course  of  law,'' 

Now,  though  it  happens  that  this  bond  was  taken  in  the 
words  sanctioned  by  the  intermediate  act  16  Vic,  ch.  175, 
which  was  in  force  at  the  time,  yet  I  think  we  should  look 
at  all  those  statutes  as  meaning  in  that  respect  the  same 
thing.  They  were  all  passed  in  fari  materia^  and  in  all  of 
them  the  legislature  must  have  had  the  same  object  in  view, 
namely,  to  secure  the  debtor  being  confined  to  the  limits  so 
long  as  he  could  be  legally  detained,  and  that  he  should  not 
wrongfully  depart  from  custody ;  though  that  object  is  cer- 
tainly not  so  fully  expressed  in  the  one  statute  as  it  is  in 
the  others. 

We  must  hold  the  intention  of  the  condition,  I  think,  to 
be  that  the  debtor  should  not  wrongfully  depart  from  the 
limits.  We  must,  in  construing  the  condition,  have  regard 
to  the  object  for  which  the  bond  was  taken.  So  far  as  the 
exact  words  go,  the  condition  of  this  bond  is  absolute,  that 
the  debtor  shall  never  depart  from  the  gaol  limits,  for  there 
is  nothing  to  qualify  the  undertaking.  But  we  know  that 
was  not  meant,  and  could  not  be.  We  must  imply  what  in 
the  other  statutes,  and  the  recognizances  and  bonds  taken 
under  them,  has  been  in  effect  expressed,  namely,  that  the 
debtor  was  not  to  depart  from  the  gaol  limits,  so  long  as  he 
was  bound  by  law  to  stay  upon  them. 

Now  the  legal  custody  would  clearly  have  been  at  an  end 
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if  the  plaintiff  had  directed  the  sheriff  to  discharge  the 
debtor,  for  it  has  been  always  held  that  the  plaintiff  has 
complete  control  over  the  execution  in  his  own  suit,  and 
that  when  he  directs  the  sheriff  not  to  execute  it,  and  the 
sheriff  nevertheless  persists,  or  when  the  plaintiff  directs  the 
discharge  of  the  defendant,  but  the  sheriff  still  detains  him, 
the  sheriff  is  a  trespasser  by  such  detention,  {a) 

This  is  no  question  as  to  the  authority  of  an  attorney  to 
discharge '  a  debtor  from  custody,  in  regard  to  which  the 
Common  Law  Procedure  Act,  1856,  sec.  191,  makes  a  pro- 
vision. The  allegation  here  is  that  it  was  the  plaintiff  him- 
self who  gave  leave  to  the  debtor  to  go  out  of  custody — in 
other  words,  who  discharged  him — for  that  is  the  legal  effect 
of  such  an  act,  even  if  it  were  intended  as  a  mere  indulgence. 
It  appears  that  whether  the  plaintiff  in  such  a  case  consents 
to  the  discharge  of  the  debtor  in  writing  or  verbally  is  not 
material,  if  the  jury  be  satisfied  that  he  did  consent  to  his 
going  at  liberty. 

There  is  no  allegation,  it  it  is  true,  in  this  case  of  any 
order  or  authority  given  by  the  plaintiff  to  the  sheriff,  but 
I  do  not  take  that  to  be  necessary.  If  the  plaintiff  told  the 
debtor  he  might  leave  the  limits,  that  was  equivalent  to  al- 
lowing him  to  depart  from  the  gaol,  for  the  limits  are  in 
acceptation  of  the  law  a  part  of  the  gaol,  and  it  was  in  fact 
a  discharge.  After  the  debtor  going  at  large  with  the  plain- 
tiff's assent,  he  could  no  longer  be  legally  detained  under 
the  process ;  and  it  follows,  I  think,  that  the  same  act  which 
the  plaintiff  complains  of  as  a  breach  of  the  bond,  if  it  took 
place  by  the  plaintiff's  license,  as  the  plea  avers  it  did,  in 
effect  cancelled  the  obligation,  for  the  debtor  was  thereby 
legally  discharged  from  custody. 

I  feel  the  force  of  the  objection,  that  a  plaintiff  may  thus 
lose  his  debt  by  perjury  of  witnesses,  in  swearing  to  a  verbal 
consent,  for  we  know  how  words  may  be  twisted  from  their 
meaning,  and  pressed  beyond  their  fair  import  by  persons 
who  heard  them  casually,  and  paid  little  attention  to  them, 

(a)  See  Savory  v.  Chapmau,  11  A.  &E.  829  ;  Martin  v.  Francis,  2  B.  &  Al. 
402  ;  Withers  v.  Henley,  Cro.  Jac.  379  ;  Ward  v.  Broomhead,  7  Ex.  726  ; 
Vigers  v.  Aldrich,  4  Burr.  2482  ;  Watson  on  Sheriff,  137  ;  3  Buls.  96. 
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or  wlio  are  unjust  enough  to  repeat  them  untruly,  with  in- 
tention of  deceiving ;  but  that  risk  is  run  in  very  many  cases 
of  the  most  serious  consequence,  when  the  law  has  not  re- 
quired proof  by  written  documents.  I  think  we  should  have 
no  authority  for  holding  that  the  plaintiff  could  not  consent 
to  the  debtor's  discharge  except  in  writing,  and  still  less 
that  there  must  be  an  instrument  under  seal  (a) 

On  these  grounds,  I  think  the  plea  is  sufficient.  The 
defendant  has  to  prove  the  truth  of  it,  for  the  plaintiff  has 
traversed  it. 

Burns,  J. — I  think  this  plea  is  a  sufficient  answer  to  the 
breach  assigned  of  the  bond,  and  in  holding  so  I  do  not 
think  we  interfere  in  the  least  with  the  cases  deciding  that 
a  sealed  instrument  cannot  be  discharged  by  parol.  My 
opinion  proceeds  entirely  upon  what  should  be  the  legal 
reading  or  construction  of  the  condition  of  the  bond,  and  the 
mode  and  manner  of  giving  it. 

Suppose  there  was  no  bond,  and  the  debtor  in  custody 
upon  the  ca.  sa.,  the  plaintiff  could  at  any  time  have  by 
parol  discharged  the  debtor,  or  given  him  leave  to  depart 
from  custody,  and  the  effect  of  that  would  be  that  the  plaintiff 
could  never  again  arrest  him,  nor  could  he  have  any  claim 
against  the  sheriff.  Then  suppose  the  debtor,  with  sureties, 
enters  into  a  bond  for  the  limits,  and  he  is  let  out  upon  those 
limits,  the  debtor  is  as  much  in  custody  then  as  if  he  were 
within  the  walls  of  the  gaol,  and  as  respects  the  debtor  him- 
self, I  apprehend  the  bond  does  not  alter  the  plaintiff's  right, 
or  restrict  him  from  verbally  discharging  the  debtor,  and 
he  would  in  like  manner  lose  all  right  to  retake  the  debtor 
if  he  once  discharged  him.  Nor  do  I  see  any  difference/  so 
far  as  the  debtor  is  concerned,  whether  the  plaintiff  says 
"I  discharge  the  debtor  from  custody,"  or  "I  give  him  leave 
and  license  to  depart  from  custody." 

If  the  plaintiff  can  so  deal  with  the  debtor  thus  in  custody, 
it  seems  to  me  it  is  obvious  the  condition  of  the  bond  cannot 


(a)  See  Jaques  v.  Withy,  1  T.  R.  557 ;  Clarke  v.  Clement,  6  T.  R.  625; 
Nadin  v.  Battle,  5  East  147. 
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be  read  that  the  debtor  shall  for  ever,  as  long  as  he  lives,  be 
and  remain  upon  the  limits.  Suppose  the  debtor  were  to 
pay  the  debt,  and  upon  payment  the  plaintiff  were  to  say, 
"Now  of  course  you  are  free  to  depart  the  limits,"  surely  it 
could  not  be  said  there  was  in  that  case  any  forfeiture  of  the 
condition.  But  if  payment  were  made,  I  apprehend  that 
would  give  the  debtor  a  legal  right  to  depart  out  of  custody 
without  the  plaintiff's  permission,  and  surely  in  the  reason 
of  the  thin^  such  a  matter  must  operate  as  a  legal  discharge 
of  the  condition  of  the  bond  as  well  to  the  sureties  as  to  the 
debtor  himself.  This  fact  proves  then,  I  think,  that  the 
condition  of  the  bond  must  be  read  or  understood,  that  the 
debtor  shall  remain  upon  the  limits  until  authorised  by  law 
to  depart  therefrom.  Undoubtly  he  might  depart  therefrom 
legally  if  for  any  cause  the  court  discharged  him,  and  I 
think  he  may  equally  do  so  if  he  paid  the  debt. 

Another  distinguishing  feature  in  the  case  is  this  :  the 
plaintiff  is  no  party  in  the  first  instance  to  the  contract  that 
the  debtor  shall  remain  upon  the  limits.  The  parties  con- 
tract with  the  sheriff  that  the  debtor  will  do  so.  I  do  not 
think  the  sheriff  has  any  authority  to  assign  the  bond  until 
after  there  has  been  a  breach.  At  all  events,  unless  there 
has  been  a  breach  of  the  bond,  the  plaintiff  cannot  maintain 
any  action  upon  it,  and  it  is  only  by  virtue  of  the  act  of 
parliament  that  this  description  of  chose  in  action  can  be 
assigned  so  as  to  give  the  plaintiff  a  right  of  action  in  his 
own  name.  I  do  not  think  there  is  any  thing  in  the  plain- 
tiff's objection  that  the  defendant  has  not  asserted  in  the 
plea  that  there  was  but  one  going  off  the  limits.  There 
could  be  only  one  forfeiture  of  the  bond  for  that  cause,  and 
the  plea  must  be  understood  to  apply  to  that  one.  The 
plaintiff  can  acquire  no  interest  in  the  bond,  nor  any  right  of 
action,  until  it  be  assigned,  and  there  must  be  a  forfeiture  of 
it.  The  simple  question  then  is,  whether  the  plaintiff  in  the 
suit,  by  his  giving  the  debtor  permission  to  go  out  of  custody, 
deprives  himself  of  the  right  to  claim  a  forfeiture  of  the 
bond,  so  as  to  authorise  the  sheriff  to  assign  it  and  enable  him 
to  sue.  I  do  not  think  the  plaintiff  can  have  a  legal  claim 
after  giving  such  permission  as  he  did  in  the  plea.  The 
39  VOL.  xviii. 
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sheriff  taking  a  bond  of  this  description  cannot  prevent  the 
plaintiff  from  making  any  arrangement  he  pleases  with  his 
debtor  while  upon  the  limits,  and  I  think,  if  he  gives  the  debtor 
permission  to  go  from  the  limits,  it  is  just  as  much  a  discharge 
to  the  surety  who  has  entered  into  a  bond  to  the  sheriff  that 
the  debtor  would  remain  as  it  would  be  to  the  sheriff  him- 
self, and  when  the  plaintiff  has  given  that  permission  he  is 
disabled  from  taking  an  assignment  and  suing  upon  the 
bond.  If  he  might  take  an  assignment  before  forfeiture, 
certainly  after  giving  that  permission  to  leave  the  limits  he 
could  not  sue.  At  present,  I  think,  he  could  not  legally 
have  any  assignment  until  after  forfeiture,  and  if  the  debtor 
left  the  limits  by  and  with  the  plaintiff's  permission,  quoad 
the  plaintiff  there  was  no  forfeiture,  for  he  had  a  right  to 
control  the  suit  and  do  what  he  pleased  with  it  as  respects 
his  debtor's  custody.  The  plea  in  my  opinion  is  a  complete 
answer,  if  true,  to  any  cause  of  action  the  plaintiff  has 
shewn,  for  if  the  debtor  left  the  limits  with  the  plaintiff's 
permission  there  is  no  legal  forfeiture. 
McLean,  J.,  concurred. 

Judgment  for  defendant  on  demurrer. 


Lamb  v.  Ward  and  Teeter,  {a) 

Party  to  suit  called  hy  opposite  party — Right  to  cross-examine. 

Held^  BuKNS,  J.,  dissenting,  that  where  a  party  to  the  suit  is  called  by  the 
opposite  party  he  is  not  thereby  made  a  witness  for  all  purposes,  but 
can  be  cross-examined  by  his  own  counsel,  or  the  counsel  of  his  co-plain- 
tiff or  defendant,  only  as  to  those  matters  upon  which  he  has  been  examined 
by  the  party  calling  him. 

Action  for  wrongfully  converting,  pulling  down,  taking 
to  pieces,  and  removing  certain  engines  and  machinery  of 
the  plaintiff. 

Plea,  not  guilty. 

At  the  trial,  at  Hamilton,  before  EoMnson,  C.  J.,  a  verdict 
was  rendered  for  the  plaintiff  against  the  defendant  Ward,  for 
£450  ;  and  the  jury  found  the  other  defendant.  Teeter,  not 
guilty. 


(a)  This  case  was  decided  in  Hilary  Term,  1860,  but  is  reported  at  once 
on  account  of  its  importance. 


LAMB  V.  WARD  BT  AL.  305 

Start,  for  the  defendant  Ward,  moved  for  a  new  trial,  on 
the  ground  that  he,  Ward,  being  called  by  the  plaintiff  as  a 
witness,  Avas  not  allowed  to  give  evidence  in  his  own  favour 
upon  matters  in  regard  to  which  he  had  not  been  interrogated 
by  the  plaintiff. 

The  rule  was  moved  also  on  other  grounds,  not  material 
to  be  reported. 

Martin  shewed  cause. 

Spohn  supported  the  rule. 

Robinson,  C.  J.— As  to  the  point  ruled  at  the  trial,  that 
Ward,  being  called  as  a  witness  by  the  plaintiff,  could  not  be 
questioned  by  the  counsel  for  the  other  defendant  Teeter  as 
to  matters  respecting  which  he  had  not  been  interrogated  by 
the  plaintiff,  it  appeared  to  me  that  it  would  be  in  effect  one 
co-defendant  calling  another,  for  which  there  is  no  warrant, 
unless  where  a  verdict  has  been  first  given  in  favour  of  the 
defendant  whom  it  is  desired  to  interrogate,  which  was  not 
the  case  here.  That  was  moved  for,  but  I  did  not  think  it 
right  to  grant  it.  The  question,  however,  that  was  raised 
upon  the  examination  of  this  witness  is  a  new  one,  arising 
upon  our  statute  16  Vic,  ch.  19,  sec.  1,  which  does  not,  as 
the  recent  English  statute  does,  enable  a  party  to  a  civil  suit 
to  give  evidence  in  his  own  favour,  or  rather  I  mean  does 
not  authorise  him  to  offer  himself,  or  to  be  called  in  court  as 
a  witness  in  his  own  behalf.  The  argument  on  the  other 
side  is,  that  though  he  cannot  be  called  upon  to  give  evidence 
in  his  own  favour,  yet  the  other  party  is  allowed  by  the 
statute  to  call  him,  and  that  when  he  does  so  he  makes  him 
a  witness  as  fully  as  any  other  witness  that  may  be  called  in 
the  cause,  and  not  only  subjects  him  to  cross-examination,  (as 
undoubtedly  he  does,)  in  regard  to  all  matters  as  to  which  he 
has  been  interrogated  by  the  party  calling  him,  but  that 
advantage  may  be  taken  by  the  counsel  employed  by  him 
and  his  co-defendant  of  his  position  in  the  witness  box  to 
make  him  prove  his  own  case,  by  drawing  from  him  evidence 
upon  matters  wholly  apart  from  those  which  the  opposite 
party  had  called  him  to  prove ;  as,  for  instance,  if  a  defen- 
dant, being  sued  as  endorser  of  a  promissory  note,  had  de- 
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nied  his  endorsement  by  plea,  and  had  pleaded  also  that  he 
was  discharged  by  an  agreement  to  give  time  to  the  maker,  be 
called  by  the  plaintiff  to  prove  his  endorsement,  and  nothing 
more,  that  the  defendant's  counsel  could  prove  by  him  the 
special  defence  which  he  had  pleaded ;  or  if  a  defendant 
should  be  called  by  a  plaintiff  to  prove  some  small  item  of 
the  plaintiff's  demand,  that  the  defendant's  counsel  could 
take  advantage  of  his  presence  in  the  witness  box  to  prove 
by  him  a  large  set  off,  exceeding  perhaps  the  whole  of  the 
plaintiff 's  demand,  and  thus  entitle  himself  by  his  own  evi- 
dence voluntarily  given  to  a  large  verdict  in  his  own  favour. 
No  doubt  the  fullest  cross-examination  must  be  permitted  in 
regard  to  whatever  the  party  so  called  by  his  adversary  has 
been  asked  or  permitted  to  speak  to  on  his  examination  in 
chief,  and  it  may  be  difficult  sometimes  to  draw  the  line ; 
but  it  is  clear  that  there  will  be  little  value  in  the  privilege 
which  the  late  act  has  granted  to  the  respective  parties  in  a 
cause  of  calling  the  opposing  party,  if  it  must  follow  as  a 
consequence  that  the  party  so  called  is  made  a  witness  in 
his  own  favour  for  all  purposes. 

It  appears  to  me  that  such  cases  as  Morgan  v.  Brydges 
(2  Stark.  314),  and  other  decisions  cited  in  works  upon 
evidence  to  the  same  effect,  (a)  are  plainly  distinguishable 
from  the  present,  for  in  all  those  cases  the  witness  was  a 
competent  witness,  not  one  who  by  statute  as  well  as  the 
common  law  was  inadmissible,  and  altogether  incompetent 
to  give  evidence  in  his  own  favour.  Here  it  is  very  certain 
that  Ward,  being  on  his  trial  with  Teeter  upon  a  charge  of 
a  joint  trespass,  could  not  have  been  called  as  a  witness  by 
his  co-defendant  without  being  first  acquitted  of  the  trespass, 
still  less  could  his  own  counsel  call  him  to  give  evidence  in 
his  own  favour,  and  it  defeats  a  principal  object  of  the 
statute,  if,  because  the  plaintiff  avails  himself  of  the  privilege 
given  by  the  statute  to  prove  by  him  something  in  the  cause 
which  he  believes  he  can  speak  to,  the  witness'  counsel,  or 
the  counsel  of  his  co-defendant,  can  of  right  make  use  of  the 
opportunity  to  interrogate  him  as  to  other  matters  in  the 


(a)  See  Taylor  on  Evidence,  sections  1289,  1290. 
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cause,  as  to  which  he  had  not  been  examined  on  the  other 
side,  and  so  make  him  a  witness  in  his  own  favour,  contrary 
to  the  express  direction  in  the  statute.  It  is  a  question 
hardly  calHng  for  decision  in  this  case,  because  Teeter,  the 
other  defendant,  was  found  not  guilty  of  the  trespass,  and 
therefore  it  is  Ward  only  who  is  objecting  to  his  not  being 
allowed  to  give  evidence  in  his  own  favour  in  a  cause  in 
which  he  was  a  defendant.  It  is  a  new  point  un- 
doubtedly, 'because  there  is  this  peculiarity  in  our  law  of  evi- 
dence, as  compared  with  that  existing  in  England,  that  we 
exclude  the  parties  in  a  cause  from  giving  evidence  in  their 
own  favour,  which  in  England  they  do  not. 

Our  recent  statute,  I  think,  should  be  applied  according 
to  its  special  and  evident  intention,  and  this  will  be  done  if 
we  treat  the  statute  as  meaning  that  either  party  in  a  cause 
may  call  the  opposite  party,  and  examine  him  upon  any  thing 
relative  to  the  matters  in  issue  at  the  trial,  but  that  this  will 
not  give  to  the  opposite  party  in  the  recor(^  whether  he 
happens  to  be  the  person  so  called  as  a  witness  or  not,  a 
right  to  speak  to  other  matters  wholly  apart  from  those  in 
regard  to  which  he  had  been  interrogated,  with  a  view  to 
making  out  by  his  testimony  a  defence  which  the  person 
cross-examining  him  could  not  have  called  him  to  prove. 
I  think  the  distinction  is  one  that  can  without  difficulty  be 
preserved,  and  it  is  a  very  important  one,  for  since  the 
changes  made  by  the  Common  Law  Procedure  Act  all  kinds 
of  causes  of  action  may  be  joined  in  the  same  declaration, 
and  if  a  defendant  should  be  sued,  as  he  may  be,  for  slander 
and  upon  a  bond  in  the  same  record,  it  would  be  wholly  at 
variance  with  our  present  law  of  evidence — that  is,  I  mean 
with  the  spirit  and  intent  of  it — that  being  called  by  a  plain- 
tiff to  prove  that  he  executed  the  bond,  his  counsel,  by  way 
of  cross-examination,  should  be  allowed  to  prove  by  him  a 
plea  which  he  had  put  in  to  the  count  for  slander,  resting  his 
defence  on  the  truth  of  the  words,  for  that  would  in  effect  be 
calling  himself  as  a  witness  in  his  own  favour,  which  the 
statute  does  not  allow.  The  point  is  quite  necessary  to  be 
settled  without  delay. 

In  my  opinion  the  defendant  Ward  is  not  entitled  to  have 
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the  verdict  against  him  set  aside,  on  this  or  any  other  of  the 
grounds  taken. 

McLean,  J. — As  to  the  rejection  of  evidence,  it  does  not, 
as  it  appears  to  me,  rest  with  the  defendant  Ward  to  object 
that  he  was  prevented  from  giving  evidence  in  his  own  favour. 
He  was  called  as  a  witness  by  the  plaintiff,  apparently  with 
the  view  of  establishing  a  connexion  between  him  and 
Teeter,  the  other  defendant,  in  removing  the  steam  engine 
and  other  machinery,  but  he  expressly  declared  that  there 
was  no  such  connexion  between  them :  that  Teeter  had  pur- 
chased the  engine  on  his  own  account,  and  that  he.  Ward, 
had  nothing  to  do  with  its  removal ;  and  that  Teeter  had 
nothing  whatever  to  do  with  some  shafting  which  Jie,  defen- 
dant, had  purchased  and  removed.  The  defendants'  counsel 
then  proposed  to  ask  him  questions  as  to  his  own  acts  in  re- 
ference to  tl^  subject  matter  of  the  suit,  but  were  prevented 
from  asking  any  except  such  as  arose  out  of  the  examination 
in  chief.  This  is  the  rejection  of  evidence  complained  of, 
but  it  appears  to  me  that  there  is  no  legal  ground  for 
such  complaint.  It  can  scarcely  be  contended  that  the 
legislature,  when  they  declared  that  "a  party  may  in  any 
civil  proceeding  be  called  and  examined  as  a  witness  in  any 
suit  or  action  at  the  instance  of  the  opposite  party,"  in- 
tended that  when  so  called  he  should  become  a  witness  for 
himself,  and  be  at  liberty  to  give  his  own  statements  as  to 
facts,  with  respect  to  which  "the  opposite  party"  did  not 
require  his  testimony  or  ask  any  questions. 

In  the  case  of  Morgan  v.  Brydges  et  al.,  (2  Stark.  E.  314), 
a  bailiff,  who  was  said  to  be  really  the  party  interested  in 
the  cause,  was  called  to  produce  and  prove  a  warrant  from 
the  defendants,  as  sheriffs,  under  which  he  made  the  arrest 
of  the  party  for  whose  escape  the  action  was  brought,  and 
being  sworn,  the  defendants'  counsel  was  proceeding  to  ex- 
amine him,  when  the  plaintiff's  counsel  objected,  alleging 
that  in  fact  the  suit  was  the  suit  of  the  witness,  and  that  the 
defendants  were  only  the  nominal  party  ;  but  Abbott,  J., 
held  that  as  he  had  been  called  for  the  plaintiff  he  was  to 
be  considered  as  a  witness  for  all  purposes.    That  case  is 
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quoted  in  Taylor  on  Evidence,  sec.  1289,  2nd  Ed.,  as  au- 
thority for  the  dictum  that  the  cross-examination  of  a 
witness  is  not  limited  to  the  matters  upon  which  the  witness 
has  already  been  examined  in  chief,  but  extends  to  the 
whole  case,  and  therefore  that  if  a  plaintiff  call  a  witness 
to  prove  the  simplest  fact  connected  with  his  case,  the  de- 
fendant is  at  liberty  to  cross-examine  him  on  every  issue, 
by  putting  leading  questions  to  establish,  if  he  can,  the  entire 
defence.  In  the  case  referred  to,  the  witness  was  not  a 
party  on  the  record,  and  though  he  might  be  interested  in 
defeating  the  action,  his  interest  did  not  appear,  and  there 
could  not  therefore  be  any  sufficient  reason  why  he  should 
not  be  examined  as  to  all  the  facts  of  the  case  by  the  defend- 
ants. In  this  case  the  defendants  could  not  be  called  unless 
expressly  authorised  by  the  statute,  and  the  object  of  allow- 
ing either  party  to  be  called  by  his  opponent,  was  that  facts 
might  be  brought  to  light  which  only  the  parties  could  prove ; 
but  if  the  calling  the  opposite  party  were  to  have  the  effect 
of  making  him  in  all  respects  a  witness  for  himself,  the  ad- 
vantage to  be  derived  from  the  statute  would  be  of  little 
value,  as  few  would  choose  to  trust  a  case  to  the  testimony 
of  the  adverse  party.  It  appears  to  me  that  the  rule  that 
when  called  a  plaintiff  or  defendant  becomes  a  witness  for 
all  purposes  cannot  safely  be  applied  to  parties  in  a  suit, 
and  that  the  ends  of  justice  will  be  better  served  by  holding 
that  when  a  party  is  called  by  the  opposite  party,  he  may  be 
interrogated  as  to  any  facts,  and  that  every  opportunity 
shall  be  afforded  on  cross-examination  of  explaining  any 
circumstances  connected  with  these  facts,  but  that  the  party 
shall  not  be  regarded  as  a  witness  competent  to  give  evidence 
in  his  own  behalf  in  matters  with  respect  to  which  he  has  not 
been  questioned  in  his  examination  in  chief.  (This  is  now 
considered  the  established  law  by  the  supreme  court  of  the 
United  States  in  all  cases,  and  I  certainly  think  is  most 
likely  to  meet  the  requirements  of  justice.) 

By  the  12  Vic,  ch.  70,  persons  were  made  competent 
witnesses  who  previously  were  liable  to  be  rejected  on  ac- 
count of  crime  or  interest,  but  the  proviso  to  the  first  section 
declared  that  the  act  should  not  render  competent  any  party 
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to  any  suit  named  on  the  record,  or  certain  other  persons 
therein  specified. 

The  legislature  thought  they  had  not  gone  far  enough  in 
that  act,  and  by  the  14  &  15  Vic,  ch.  66,  the  restrictive 
proviso  was  repealed,  the  effect  of  which  was  that  all  persons 
became  admissible  to  give  evidence  on  oath  in  any  suit, 
except  married  women  for  or  against  their  husbands. 

Then,  in  the  following  session  of  parliament,  by  the  act  16 
Vic,  ch.  19,  the  acts  12  Vic,  ch.  70,  and  14  &  15  Vic,  ch. 
66,  were  repealed,  and  the  substance  of  the  proviso  in  the 
former  re-enacted,  so  that  the  parties  to  suits  were  rendered 
incompetent  to  become  witnesses  for  themselves,  and  could 
only  be  called  at  the  instance  of  the  opposite  party. 

By  repealing  the  enactment  which  rendered  every  party 
a  competent  witness  in  his  own  case  so  soon  after  it  came 
into  force,  the  legislature  has  shewn  its  sense  of  the  impolicy 
or  impropriety  of  such  a  measure,  but  they  did  not  feel  that 
it  would  be  right  to  deprive  a  party  of  the  testimony  of  his 
opponent  if  he  thought  proper  to  call  him,  as  that  might 
deprive  a  party  of  the  only  means  of  proving  his  case.  It 
shews,  however,  that  in  the  opinion  of  the  legislature  it  was 
not  considered  expedient  or  proper  that  a  party  should  be  a 
witness  for  himself,  as  he  would  be  if  at  liberty  to  give  ge- 
neral evidence  when  only  called  to  prove  particular  facts  on 
behalf  of  the  opposite  party. 

I  do  not  think,  therefore,  that  the  defendant  having  been 
prevented  from  giving  such  general  evidence  in  his  own 
behalf  when  called  by  the  plaintiff,  was  such  a  rejection  of 
evidence  as  should  induce  us  to  grant  a  new  trial  on  that 
account. 

On  these  grounds,  therefore,  I  think  the  rule  for  a  new 
trial  must  be  discharged. 

Burns,  J. — So  far  as  an  examination  of  the  facts  of  this 
case  go  with  respect  to  its  merits,  I  am  inclined  to  think  the 
verdict  should  not  be  disturbed,  but  there  remains  an  impor- 
tant question  to  be  determined,  as  to  the  rejection  of  evi- 
dence attempted  to  be  elicited  from  one  defendant  for  the 
other,  or  for  himself  when  called  by  the  plaintiff.  This 
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involves  the  meaning  of  the  legislature  as  conveyed  in  the 
act  for  the  improvement  of  the  law  of  evidence  in  Upper 
Canada,  16  Vic,  ch.,  19. 

In  the  present  case  the  verdict  is  in  favour  of  the  one 
defendant  and  against  the  defendant  whom  the  plaintiff 
called  as  a  witness.  The  verdict  being  in  favour  of  one  of 
the  defendants,  of  course  deprives  him  of  any  cause  of  com- 
plaint on  the  ground  of  his  co-defendant  not  being  allowed 
to  give  evidence  in  his  favour  ;  but  if  the  verdict  had  been 
against  him,  the  question  would  be,  whether  he  would  not 
have  had  a  cause  of  complaint  as  well  as  his  co-defendant, 
against  whom  the  verdict  had  been  given. 

The  act  14  &  15  Vic,  ch.  66,  repealed  the  proviso  con- 
tained in  the  first  section  of  12  Vic,  ch  70,  and  the  conse- 
quence was  that  parties  to  the  record  after  that  time  might 
be  witnesses  in  their  own  favour.  The  same  act  by  the 
second  section  gave  power  to  a  party  in  a  cause  to  examine 
the  opposite  party,  provided  such  party  should  be  subpoenaed, 
or  notice  of  the  intention  to  examine  such  party  should  be 
given  to  such  party  or  his  attorney  at  least  eight  days 
before  the  time  of  the  examination.  Both  acts  were 
repealed  by  16  Vic,  ch.  19,  and  the  first  section  enacts  that 
no  person  shall  be  excluded  by  incapacity  from  crime,  &c, 
but  shall  be  admitted  and  compellable  to  give  evidence,  pro- 
vided that  the  act  shall  not  render  competent  any  party  to 
a  suit  to  be  called  as  a  witness  in  behalf  of  such  party,  but 
such  party  may,  in  any  civil  proceeding,  be  called  and 
examined  as  a  witness  in  any  suit  or  action  at  the  instance 
of  the  opposite  party. 

The  first  question  is,  whether  the  legislature  intended, 
when  a  person,  plaintiff'  or  defendant,  was  called  by  his 
antagonist,  that  he  should  be  put  upon  the  footing  of  a 
witness,  or  whether  he  should  be  compellable  to  state  every- 
thing against  himself,  and  should  not  be  allowed  to  state 
any  thing  in  his  own  favour  ;  and  then,  secondly,  if  he  was 
to  be  put  upon  the  footing  of  a  witness,  what  was  the  rule 
with  regard  to  the  evidence  of  witnesses  at  the  time  the  act 
was  passed. 

With  respect  to  the  first,  it  will  be  observed  that  the  act 
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all  the  time  speaks  of  parties  being  examined  as  witnesses. 
They  are  compellable  to  attend  as  witnesses.    The  courts 
have  decided  they  are  entitled  to  be  paid  as  such.  Their 
non-attendance  at  court  may  be  construed  into  an  admission 
of  the  whole  case  of  the  opposite  side.    I  see  no  limitation 
upon  them  in  any  way  with  respect  to  the  matters  and  points 
of  the  case  to  which  they  may  not  be  interrogated  as  a 
witness  not  a  party  to  the  suit  might  be.    The  act  itself 
shews  that  such  must  have  been  intended,  for  in  rendering 
parties  to  suits  witnesses  for  the  opposite  party,  the  legis- 
lature has  used  the  same  language  used  in  former  acts 
removing  disabilities  from  witnesses  ;  and  that  is,  as  the 
enquiry  after  truth  in  courts  of  justice  is  often  obstructed, 
so  it  is  desirable  that  full  information  as  to  the  facts  in  issue 
should  be  laid  before  the  persons  who  are  appointed  to 
decide  upon  them,  and  that  such  persons  should  exercise 
their  judgment  on  the  credit  of  the  witnesses  adduced,  and 
on  the  statements.    So  far  from  there  being  any  thing  like 
restriction  or  creating  any  difference  between  the  parties 
who  may  be  examined  as  witnesses  and  others  who  are 
strictly  witnesses,  it  seems  the  enquiry  after  truth  was  the 
main  object  to  be  attained,  and  the  sources  of  that  enquiry 
as  to  credit  was  to  be  determined  by  those  appointed  to 
decide  upon  them.    Neither  does  there  appear  to  be  any 
limitation  as  to  one  point,  or  one  question,  or  set  of  questions, 
upon  which  the  enquiry  is  to  be,  but  it  is  that  full  informa- 
tion as  to  the  facts  in  issue  may  be  obtained.    It  appears  to 
me  that  we  have  no  authority  to  circumscribe  the  operation 
of  the  act  of  parliament,  and  that  this  is  one  of  those 
remedial  acts  which  should  be  construed  to  the  full  extent 
the  language  admits,  where  there  is  no  other  law  or  provi- 
sion which  militates  against  it.    The  want  of  discrimination 
of  jurors  in  judging  of  character,  or  the  danger  which  there 
may  be  in  suffering  a  plausible  person  to  warp  for  the  time 
being  either  the  mind  of  the  judge  or  the  jurors,  in  my  opinion 
furnish  no  argument  against  the  proposition  of  placing  a 
party  put  in  the  witness  box  upon  the  same  footing  with  any 
other  witness.    The  party  to  the  suit  is  not  compellable  to 
use  his  opponent;  it  is  entirely  at  his  option  to  do  so ;  and  we 
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may  very  safely,  I  think,  leave  the  question  of  character,  and 
whether  it  is  safe  to  call  upon  the  opponent,  to  be  dealt  with 
in  the  hands  of  the  parties  themselves.  Besides  this,  now, 
by  the  provisions  of  the  Common  Law  Procedure  Act,  if 
there  be  matters  which  the  parties  desire  to  examine  their 
opponents  about,  with  a  view  to  favour  their  own  cases,  they 
can  exhibit  interrogatories,  and  thus  obtain  the  information 
sought  without  putting  the  parties  into  the  witness  box.  I 
see  no  reason  for  drawing  any  distinction  as  to  the  amount 
of  evidence,  restrictively  or  otherwise,  which  a  party  when 
called  as  a  witness  may  give,  from  what  any  other  witness 
may  give  when  called  on. 

The  next  enquiry  is  the  amoant  of  evidence  which  a  witness 
may  give,  or  the  respective  parties  may  call  from  him  when 
he  is  sworn  as  a  witness  in  chief.  It  is  laid  down  by  Mr. 
Taylor  in  his  work  upon  evidence,  that  a  witness  once  sworn 
in  a  cause,  even  to  proving  a  trifling  thing  on  one  side,  yet 
the  other  side  may  examine  him  upon  the  whole  matters  in 
issue.  Such  is  the  rule  both  in  England  and  Ireland,  though 
in  the  American  courts  a  different  rule  has  been  adopted.  In 
the  latter  a  party  can  only  cross-examine  a  witness  upon  the 
subject  matter  of  his  evidence  in  chief,  and  if  he  desires  to 
use  the  witness  to  prove  his  case  he  must  call  him  on  his  side 
of  the  question.  Whether  the  rules  of  the  American  courts 
furnish  a  better  guide  than  those  of  the  English  and  Irish 
courts,  we  need  not  enquire  into.  Such  has  long  been  the 
rule  in  England,  and  that  rule  has  always  prevailed  in  this 
country  until  questions  have  been  made  at  nisi  prius  within 
the  last  year.  All  my  experience  has  been  in  conformity 
with  the  English  rule  upon  the  subject. 

The  rule  in  England,  and  the  practice  in  this  country  in 
accordance  with  it,  existed  at  the  time  of  the  passing  of  our 
statute.  We  cannot  suppose  for  a  moment  the  legislature 
contemplated  the  rule  to  be  as  in  the  American  courts,  and 
that  such  was  to  be  adopted  as  a  guide  for  interpreting  what 
was  meant  by  the  act.  We  must  take  it  they  legislated  with 
reference  to  our  own  law.  If  a  witness  is  not  open  to  state 
everything  he  knows  by  cross-examination,  but  must  be  called 
in  chief  by  the  cross-examining  party,  then  I  can  see  room 
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for  holding  that  a  party  being  examined  might  be  exclud- 
ed from  stating  any  thing  in  his  own  favour,  simply  because 
he  could  not  be  called  in  chief  in  his  own  favour,  and  then  he 
could  not  give  evidence  for  himself ;  but  if  the  party  be  in 
the  situation  of  a  witness,  then  I  see  nothing  whatever  which 
says  he  shall  only  be  so  in  part,  but  being  a  witness,  he  must, 
I  think,  be  so  considered  to  all  intents  and  purposes.  The 
truth  is  to  be  discovered  by  those  appointed  to  decide.  If 
this  does  not  work  well  in  practical  use  the  legislature  must 
interpose,  but  at  present  it  seems  to  me  that  it  may  be  safely 
left  in  the  hands  of  the  parties  themselves  to  the  suit,  as  it 
now  is.  It  appears  to  me  it  would  work  an  intolerable  hard- 
ship if  one  party  were  to  call  his  opponent  to  prove  some  one 
or  two  things  against  himself,  and  that  he  should  not  be 
allowed  to  explain  his  whole  conduct,  or  prove  matters  in  his 
own  favour. 

The  old  rule  with  regard  to  witnesses  was  that  the  side  pro- 
ducing them  not  only  should  not  be  allowed  to  impeach  them, 
but  even  were  prevented  from  contradicting  things  stated  as 
facts.  The  hardship  of  that  rule  was  felt  to  be  so  great  that 
courts  relaxed  from  one  thing  to  another,  and  the  legislature 
interposed  also,  so  that  now,  though  one  witness  may  state  a 
particular  thing  to  be  one  way,  yet  the  party  calling  him  is 
not  precluded  from  calling  another  witness  to  prove  that  it 
is  directly  the  contrary. 

The  search  for  truth  is  the  object  always  had  in  view,  and 
it  matters  not  from  what  source  it  is  that  the  truth  is  to  be 
derived,  so  that  we  obtain  it.  The  legislature  has  thought  it 
sufficient  to  leave  the  parties  the  option  of  examining  their 
opponents ;  but  when  they  do  examine  them,  then  the  credit 
to  be  given  to  the  statements  made  must  rest  with  those 
appointed  to  decide.  I  see  no  just  reason  or  well  founded 
apprehension  against  a  curtailment  of  the  enquiry  after  truth, 
because  one  of  the  parties  is  put  in  the  witness  box  by  the 
opposite  party. 

Rule  discharged — Burns.,  J.,  dissenting. 
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Caeon  v.  Graham. 

Goods  seized  under  division  court  attachment — Replevin  against  the  clerk — 
Staying  proceedings — 16  Vic,  ch.  177,  sec.  7. 

Certain  goods  being  seized  under  an  attachment  from  the  Division  Court  were 
placed  by  the  bailiflE"  in  custody  of  the  clerk,  from  whom  they  were 
replevied  by  this  plaintiff ;  a  summons  then  issued  from  the  Division 
Court,  calling  before  the  judge  there  the  attaching  creditors  and  the 
plaintiff  as  claimant  of  the  goods. 

Held,  that  under  the  16  Vic,  ch.  177,  the  proceedings  in  the  replevin  suit 
in  this  court  must  be  stayed. 

Held,  also,  thslt  if  the  plaintiff  had  been  allowed  to  proceed  he  must  have 
failed,  for  neither  trespass  or  trover  would  lie  against  the  clerk,  and 
therefore  replevin  could  not  be  maintained. 

Qucere,  as  to  the  remedy  which  the  defendant,  the  clerk  of  the  Division 
Court,  or  the  attaching  creditors,  would  have  in  case  the  plaintiff  in 
replevin  should  be  held  by  the  judge  to  have  no  claim. 

Blevins  obtained  a  rule  nisi  calling  on  the  plaintiff  to  shew 
cause  why  it  should  not  be  referred  to  the  judge  of  the 
Division  Court  to  adjudicate  upon  the  claims  in  respect  of 
which  this  action  was  brought,  as  provided  for  by  the 
16  Vic,  ch.  177,  sec.  7,  and  why  all  proceedings  in  this 
action  should  not  be  stayed,  and  why  the  plaintiff  should  not 
pay  the  costs  of  this  motion  in  Chambers,  and  of  this  appli- 
cation, and  of  the  defence  to  the  action. 

This  rule  was  granted  upon  an  affidavit  of  Patrick  Daley, 
a  bailiff  of  the  sixth  Division  Court  of  the  county  of  Essex, 
who  swore  that  on  the  25th  of  April,  1859,  two  writs  of 
attachment  issued  from  the  Division  Court  were  placed  in  his 
hands,  one  at  the  suit  of  one  Joachim  Mirar,  and  the  other  at 
the  suit  of  one  Isaac  Sauvie,  the  former  for  $88.31,  and  the  lat- 
ter for  $39.31,  against  the  goods  of  one  Antoine  Champagne: 
that  on  that  day  he  seized  under  the  writs  some  oak  timber  as 
belonging  to  Champagne,  and  immediately  after  delivered  it 
into  the  possession  of  this  defendant,  Graham,  clerk  of  the 
said  Division  Court,  according  to  the  statute :  that  the 
timber  was  afterwards  taken  out  of  the  clerk's  possession  upon 
a  writ  of  replevin  issued  from  this  court,  and  delivered  to  the 
plaintiff,  Caron,  who  claimed  it  as  his;  that  a  summons  after- 
wards issued  out  of  the  said  Division  Court,  calling  the  plain- 
tiff, Caron,  and  also  Mirar  and  Sauvie  before  that  court, 
under  the  102d  section  of  13  &  14  Vic,  ch.  53,  as  amended 
by  section  7  of  the  16  Vic,  ch.  177,  and  they  appeared  upon 
such  summons  in  that  court  on  the  21st  of  May  last. 
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Prince  shewed  cause.    0'  Connor  supported  the  rule. 
The  statutes  and  authorities  referred  to  are  cited  in  the 
judgment. 

KoBiNSON,  C.  J. — We  must  carry  into  effect  the  provision 
made  by  the  statute  16  Yic,  ch,  177,  sec.  7,  taken  in  con- 
nexion with  the  former  statute  13  &  14  Vic,  ch.  53,  sec. 
102,  according  to  the  construction  which  is  placed  upon  those 
enactments  in  the  case  cited  of  Washington  v.  Webb  (16  U. 
C.  R.  232.) 

I  do  not  think  that  the  fact  of  a  writ  of  replevin  having 
issued  from  this  court  and  the  timber  being  replievied  under 
it,  has  the  effect  of  interfering  with  the  adjudication  upon 
the  claim  by  the  judge  of  the  Division  Court,  who,  we  think, 
has  by  law  the  jurisdiction  given  to  him  to  determine  the 
right. 

It  was  perfectly  clear  that  under  the  13  &  14  Vic,  that 
jurisdiction  was  committed  to  the  judge  of  the  Division  Court 
by  whose  warrant  the  goods  claimed  had  been  attached  or 
taken  in  execution,  and  we  have  held  in  the  case  referred  to 
that,  although  in  the  late  statute  16  Vic,  ch.l77,  sec.  7,  it 
is  not  clearly  expressed  what  court  is  to  adjudicate  upon  the 
claim,  yet  the  same  thing  is  meant. 

The  only  new  point  then  in  this  case  is,  that  here  the 
goods  attached  in  the  Division  Court  have  been  replevied  by 
a  claimant  under  a  writ  issuing  from  this  court,  as  they  now 
clearly  might  be  under  the  statute  18  Vic,  ch.  118,  while 
they  were  in  the  hands  of  the  bailiff,  and  before  he  had 
delivered  them  to  the  clerk. 

We  think  the  claimant  having  replevied  should  make  no 
difference  in  principle,  for  his  being  able  to  get  the  property 
into  his  possession  while  the  right  is  being  determined  is 
only  an  additional  privilege.  It  is  clear  that  under  the 
statute  13  &  14  Vic,  ch.  53,  sec.  102,  the  pending  of  an 
action  in  this  court  would  make  no  difference  as  regarded  the 
right  of  the  judge  of  the  County  Court  to  adjudicate  upon  the 
claim,  and  the  same  may  be  said  of  the  statute  16  Vic,  ch. 
177,  sec  7  ;  but  it  is  to  be  considered  whether,  admitting 
the  right  to  replevy  in  such  a  case,  the  nature  of  the  remedy 
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by  replevin  is  such  as  will  not  admit  of  that  action  being 
interfered  with  without  creating  confusion.  In  that  case  it 
would  be  fair,  perhaps,  to  assume  that  the  legislature,  in 
allowing  by  statute  18  Vic,  ch.  118,  goods  to  be  replevied 
which  are  in  custody  of  any  court  not  of  record,  intended 
that  the  action  of  replevin  should  be  proceded  in,  notwith- 
standing the  previous  enactment  in  16  Yic,  ch.  177,  though 
it  is  to  be  considered  that  the  statute  says,  "that  any  action 
brought  in' either  of  her  Majesty's  Superior  Courts  shall  be 
stayed,"  and  it  cannot  be  denied  that  an  action  of  replevin 
comes  within  the  words  of  that  provision. 

I  have  given  the  best  consideration  I  can  to  this  point,  and 
was  at  first  inclined  to  think  that,  though  the  statute  16  Vic, 
ch.  177,  is  subsequent  to  the  Replevin  Act,  and  might  of 
course  control  all  its  provisions,  yet,  as  the  18  Vic,  ch.  118, 
is  a  still  later  provision,  and  allows  replevin  in  a  case  like 
the  present,  we  should  hold  that  actions  of  replevin  are  to 
be  looked  upon  as  intended  to  be  excepted  from  the  operation 
of  the  statute  16  Vic,  ch.  177,  sec  7,  for  that,  if  the  legis- 
lature did  not  so  intend,  they  would  have  seen  the  necessity 
of  making  some  provision  for  securing  to  the  plaintiff  in  the 
Division  Court  execution  or  attachment  the  benefit  of  the 
replevin  bond,  in  case  of  his  appearing  from  the  result  of  the 
interpleader  to  be  entitled  to  a  return  of  the  goods. 

If  the  adjudication  of  the  judge  of  the  Division  Court  upon 
the  claim  can  be  held  to  be  equivalent  to  the  judgment  of  the 
court  in  the  replevin  suit,  in  its  effect  upon  the  condition  of 
the  replevin  bond,  then  there  would  be  no  difficulty  ;  other- 
wise it  may  appear  necessary  to  consider  whether  the  argu- 
ment of  convenience  to  parties  will  or  will  not  be  in  favour  of 
preventing  the  replevying  of  goods  while  they  are  in  custody 
of  an  officer  under  process  from  the  Division  Court,  for  it 
would  have  the  effect  of  transferring  to  a  more  distant,  and 
much  more  expensive  tribunal,  the  determination  of  rights  to 
property  which  in  many  cases  may  be  of  very  trifling  value. 
I  am,  however,  of  opinion  that,  although  the  statute  18 
Vic,  ch.  118,  does  allow  (by  inference  only)  replevin  to  be 
brought  for  goods  taken  under  Division  Court  process,  yet 
the  party,  by  choosing  to  bring  replevin  in  such  a  case,  cannot 
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thereby  draw  to  the  higher  jurisdiction,  at  his  pleasure,  the 
decision  of  a  question  regarding  only  a  few  shillings  worth 
of  property  seized  under  a  writ  from  a  Division  Court,  and 
that  the  statute  16  Vic,  ch.  177,  is  still  to  have  full  effect 
given  to  it,  notwithstanding  the  plaintiff  has  replevied. 

The  goods  in  this  case  were  taken  under  the  writ  of  replevin 
out  of  the  possession  of  the  clerk  of  the  Division  Court,  not 
out  of  the  possession  of  one  of  the  adverse  claimants,  or 
of  the  bailiff  who  seized  them.  And  this  creates  a  further 
difficulty,  for  I  take  it  that  the  statutes  having  made  it  the 
duty  of  the  clerk  to  receive  from  the  bailiff  such  goods  as  he 
had  seized,  no  action  of  trespass  or  of  trover  could  have  been 
sustained  against  the  clerk  for  doing  vdiat  the  legislature  had 
made  it  his  plain  duty  to  do  ;  and  the  Eeplevin  Act,  14  &  15 
Vic,  ch.  64,  only  gives  the  remedy  by  replevin  in  those 
additional  cases  where  trespass  or  trover  would  have  lain  for 
an  unlawful  capture  or  an  unlawful  detention.  The  defend- 
ant Graham  did  not  unlawfully  take  or  detain  those  goods. 
He  was  bound  as  clerk  of  the  court  to  receive  them  from  the 
bailiff,  as  a  pound-keeper  is  bound  to  receive  cattle  brought 
to  him  as  being  taken  damage  feasant,  and  is  not  liable  to  an 
action  for  receiving  them,  or  for  refusing  to  give  them  up. 

Whatever  inconvenience  therefore  may  be  found  in  deal- 
ing with  this  matter  in  its  subsequent  stages,  I  think  we 
cannot  refuse  to  stay  the  proceedings  as  we  are  directed 
to  do  by  16  Vic,  ch.  177,  sec.  7,  because  the  plaintiff 
has  chosen  to  replevy  the  goods,  when  he  had  no  right  to 
do  so,  and  I  am  not  clear  that  his  replevying,  even  if  he  had 
a  right  to  do  so,  would  have  warranted  us  in  declining  to 
stay  proceedings  in  the  action,  though  a  difficulty  might 
arise  in  case  of  the  interpleader  being  determined  against 
the  claimant. 

McLean,  J. — This  was  an  action  of  replevin  brought  to 
try  the  title  to  certain  timber  seized  by  the  bailiff  of  the 
Division  Court,  in  the  sixth  division  of  the  county  of  Essex, 
under  two  attachments  issued  from  that  court  against  the 
goods  and  chattels  of  one  Antoine  Champagne,  which  timber 
was  after  seizure  transferred  by  the  bailiff  to  the  custody  of 
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the  defendant,  the  clerk  of  the  court,  as  required  by  the 
Division  Court  Act.  The  plaintiff,  under  a  writ  of  replevin, 
took  the  timber  from  the  possession  of  the  defendant,  and 
has  brought  this  action  pursuant  to  the  condition  of  his  bond. 

Since  the  commencement  of  this  action  summonses  have 
been  issued  by  the  judge  of  the  Division  Court,  calling  before 
that  court  the  plaintiff,  as  the  claimant  of  the  said  timber, 
and  the  two  parties  at  whose  suits  the  timber  was  attached, 
pursuant  to  the  102nd  section  of  13  &  14  Vic,  ch.  53,  as 
amended  by  the  7th  section  of  16  Vic,  ch.  177,  and  the 
several  parties  appeared  before  the  Division  Court  in  obedi- 
ence to  the  summonses  served  upon  them.  The  defendant 
being  in  custody  of  the  goods  only  in  discharge  of  his  duty  as 
clerk,  and  having  no  interest  whatever  in  supporting  the 
seizure  under  the  attachments,  has  moved  that  all  proceed- 
ings in  this  action  shall  be  stayed,  and  that  it  be  referred  to 
the  judge  of  the  Division  Court  to  adjudicate  upon  the  claims 
upon  or  in  respect  to  which  this  action  was  brought,  and  that 
the  plaintiff  do  pay  the  costs  of  the  motion  in  Chambers,  and 
of  this  application,  and  of  the  defence  in  this  action. 

By  the  14  &  15  Vic,  ch.  64,  sec.  1,  replevin  might  be 
brought  for  any  goods,  chattels,  deeds,  books  or  writings,  &c., 
wrongfully  distrained,  or  otherwise  wrongfully  taken  or  de- 
tained, and  not  unfrequently  goods  taken  in  execution  were 
taken  out  of  the  custody  of  the  sheriff  by  parties  who  claimed 
to  be  the  owners. 

To  remedy  this  evil,  and  to  remove  doubts  as  to  the  right 
to  replevy  in  such  cases,  the  act  18  Vic,  ch.  118,  was  passed, 
audit  declares  that  the  14  &  15  Vic,  ch.  64,  did  not  authorise, 
and  shall  not  be  construed  to  have  authorised  and  permitted, 
or  to  authorise  and  permit,  the  replevying  and  taking  out  of 
the  hands  and  custody  of  any  sheriff  or  other  officer  to  whom 
the  execution  of  process  belongs,  any  such  goods  and  chattels 
which  such  sheriff  or  other  officer  shall  have  seized  and  taken, 
and  shall  have  in  his  lawful  keeping,  under  and  by  virtue  of 
any  process  whatsoever  issued  out  of  Her  Majesty's  courts  of 
record  in  and  for  Upper  Canada.  This  act  only  applies  to 
cases  where  goods  have  been  seized  under  a  process  issued 
out  of  a  court  of  record^  and  consequently  leaves  the  question 
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as  to  goods  seized  under  process  from  a  Division  Court  as  it 
was  before,  and  the  plaintiff  lias  replevied  under  tlie  14  &  15 
Vic,  ch.  64,  and  taken  the  goods  out  of  the  custody  of  the 
officer  of  that  court.  By  the  102nd  section  of  13  &  14  Vic, 
ch.  53,  it  is  provided,  that  if  any  claim  shall  be  made  to,  or 
in  respect  to,  any  goods,  &c,  taken  in  execution  or  attach- 
ment under  the  process  of  any  court  holden  under  that  act, 
it  shall  be  lawful  for  the  clerk  of  the  court,  upon  application 
of  the  officer  charged  with  the  execution  of  such  process,  "or 
for  the  officer  himself^''  as  well  before  as  after  any  action 
brought  against  such  officer,  to  issue  a  summons,  calling 
before  the  court  at  its  next  sitting  for  the  division,  as  well  the 
party  issuing  such  process  as  the  party  making  such  claim, 
and  thereupon  any  action  which  shall  have  been  brought  in 
any  of  Her  Majesty's  superior  courts  of  record,  or  in  a  local 
or  inferior  court,  in  respect  of  such  claim,  shall  be  stayed. 

B  the  seventh  section  of  16  Vic,  177,  amending  the 
102nd  section,  in  case  of  any  claim  to  any  goods  or  chattels 
taken  in  execution,  or  attached  under  process  of  a  Division 
Court,  or  in  respect  of  the  proceeds  or  value  thereof  it  shall 
be  lawful  for  the  clerJc  of  the  court,  upon  application  of  the 
officer  charged  with  the  execution  of  such  process,  as  well 
before  as  after  any  action  brought  against  such  officer,  to 
issue  a  summons  calling  before  the  court  as  well  the  party 
issuing  such  process  as  the  party  making  such  claim,  and 
thereupon  any  action  which  shall  have  been  brought  in  any 
of  Her  Majesty's  superior  courts  of  record  at  Toronto,  or  in 
any  local  or  inferior  court,  in  respect  of  such  claim,  shall  he 
stayed.  In  this  amending  clause,  as  it  is  termed,  it  will  be 
observed  that  the  jurisdiction  of  the  judges  of  Division  Courts 
is  extended,  by  giving  them  the  same  power  in  case  the  pro- 
ceeds of  goods  and  chattels  are  claimed  as  they  had  under 
the  former  act  in  reference  to  goods  and  chattels,  and  it  will 
also  be  observed  that  the  words  "  or  for  the  officer  himself,'' 
which  are  contained  in  the  former  act  in  conferring  the 
power  before  or  after  action  brought  to  issue  a  summons, 
are  omitted,  and  no  one  now  has  authority  to  issue  such  a 
summons  but  the  clerk  of  the  court,  and  he  can  only  issue 
it  "  upon  application  of  the  officer  charged  with  the  execution 
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of  such  process.''  It  appears  by  the  affidavit  of  the  bailiff  or 
officer  charged  with  the  execution  of  the  attachments  that 
since  the  goods  were  replevied,  but  whether  before  or  since 
this  action  was  brought  does  not  appear,  summonses  were 
issued  in  the  mode  prescribed  bj  the  act,  calling  the  parties 
before  the  Division  Court,  and  that  they  have  appeared  in 
that  court ;  and  we  must  assume  that  these  summonses  have 
been  regularly  issued  upon  the  application  of  the  bailiff  or 
officer  charged  ivith  the  execution  of  the  process,  though  his 
duty  under  the  attachment  may  be  supposed  to  have  been 
closed  when  the  goods  seized  were  transferred  to  the  custody 
of  the  clerk  of  the  Division  Court. 

It  was  competent  however  to  the  bailiff  at  any  time,  when 
he  became  aware  that  the  goods  were  claimed  and  replevied, 
to  apply  to  the  clerk  of  the  court  for  summonses  in  order  to 
bring  the  parties  before  the  court,  and  to  have  the  adjudica. 
tion  as  to  the  ownership  made  by  the  judge  of  the  division 
court.  That  seems  to  have  been  done,  and  that  court  has 
now  full  power  to  decide  the  question  of  property,  which  is 
the  only  question  to  be  decided  in  this  action. 

The  act  provides  that  goods  seized  on  attachment  must  be 
delivered  over  to  the  custody  of  the  clerk  of  the  division 
in  which  they  are  seized,  and  there  they  must  remain  unless 
claimed  or  sold  as  perishable  articles  till  execution  has  been 
obtained.  Goods  delivered  over  to  the  custody  of  the 
clerk  would  be  as  liable  to  be  claimed  after  as  before  such 
delivery,  and  it  could  scarcely  have  been  intended  that  the 
clerk  should  be  liable  to  an  action  in  a  superior  court  for 
goods  received  from  a  bailiff,  but  that  the  bailiff  would  be 
entitled  to  stay  proceedings  in  any  suit  brought  against  him. 
At  any  time  after  seizure,  and  before  sale,  upon  a  claim 
being  made  for  goods  seized,  I  think  that  a  summons  may 
be  issued  by  the  clerk  of  a  Division  Court  on  the  application 
of  a  bailiff,  for  the  purpose  of  having  such  claim  adjudicated 
and  decided  upon  by  the  judge  of  the  court,  and  when  such 
summons  has  been  issued,  as  in  this  case,  whether  the  defen- 
dant be  the  bailiff  or  the  clerk  of  the  court,  he  is  entitled  to 
a  stay  of  proceedings  in  ani/  action  brought  in  respect  of 
such  claim  in  any  superior  court. 
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The  plaintiff  must  have  been  aware  that  his  claim  to  the 
timber  seized  on  the  attachments  against  Champagne  was 
subject  to  the  adjudication  of  the  judge  of  the  Division  Court, 
but  he  has  chosen  a  more  expensive  mode  of  proceeding,  and 
must  have  given  a  bond  to  prosecute  this  action  before  he 
obtained  a  writ  of  replevin ;  still,  if  he  was  not  entitled  to 
choose  that  course,  I  cannot  see  that  his  having  done  so  can 
deprive  the  judge  of  the  Division  Court  of  his  jurisdiction  to 
adjudicate  as  to  the  rights  of  parties  in  respect  of  goods 
seized  under  process  issuing  from  his  court,  a  jurisdiction 
which  the  legislature  evidently  intended  should  supersede 
every  other  in  reference  to  the  ownership  of  goods  under 
such  circumstances,  inasmuch  as  power  is  given  to  the  court 
in  which  any  other  proceeding  may  be  instituted,  not  only 
to  stay  such  proceeding,  but  to  compel  the  party  to  pay  all 
costs  which  may  be  incurred  by  it.  In  this  case  the  staying 
of  the  plaintiff's  action,  which  is  only  brought  in  compliance 
with  the  condition  of  his  bond,  may  prove  an  advantage 
rather  than  otherwise  to  the  plaintiff.  He  has  got  the 
timber  seized  into  his  possession,  and  will  no  doubt  be 
glad  to  be  relieved  from  the  necessity  of  prosecuting  any 
action  for  the  establishment  of  his  right,  and  the  defendant 
will  no  doubt  be  equally  willing  to  be  discharged  from  the 
necessity  of  defending  a  suit  in  which  he  has  no  personal 
interest.  But  the  plaintiff  will  not  be  wholly  relieved  from 
the  necessity  of  proving  his  right  to  the  property  seized. 
He  will  have  to  appear  before  the  judge  of  the  Division 
Court,  and  shew  that  the  property  was  not  liable  at  the  time 
it  was  attached  to  be  taken  as  the  property  of  Champagne, 
and  the  decision  which  may  be  made  on  that  point  will  be 
conclusive  and  binding  on  both  parties.  Should  it  be  in 
favour  of  the  attaching  creditors,  then  a  difficulty  may  arise 
in  getting  the  timber  restored  to  the  custody  of  the  Division 
Court  clerk,  from  which  it  appears  to  have  been  improperly 
replevied.  But  as  the  clerk  held  it  in  the  exercise  of  his 
duty,  and  had  a  special  property  in  it  when  it  was  so  taken, 
he  would  no  doubt  be  entitled  to  recover  from  the  plaintiff' 
the  value,  or  as  much  as  might  be  necessary  to  cover  the 
amount  of  the  attachments  and  the  costs  of  the  proceedings. 
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By  the  14  &  15  Vic,  ch.  64,  the  right  to  replevy  is  extended 
to  cases  only  in  which  trespass  or  trover  would  lie,  and  if 
neither  of  these  forms  of  action  could  be  maintained  against 
the  defendant,  the  action  of  replevin  must  equally  fail. 
That  trespass  would  not  lie,  I  think,  is  quite  clear,  inasmuch 
as  the  defendant  did  not  take  the  goods,  and  had  nothing  to 
do  with  them  till  obliged  to  receive  them  into  his  custody, 
in  compliance  with  his  duty  under  the  statute,  from  the 
officer  who'  had  taken  them.  Then  being  legally  in  his 
custody  trover  could  not  be  maintained  till  after  the  question 
of  ownership  had  been  decided  between  the  plaintiff  as 
claimant  and  the  attaching  creditors.  If  trover  were  brought 
under  such  circumstances  the  action  would  be  stayed  with 
costs  under  the  7th  section  of  16  Vic,  ch.  177.  It  follows 
that,  as  neither  trespass  nor  trover  would  lie,  the  action  of 
replevin,  which  will  only  lie  where  either  of  these  will  lie, 
cannot  be  maintained,  and  the  plaintiff  must  fail  upon  the 
merits  if  he  could  be  allowed  to  proceed  in  this  action. 
Upon  these  grounds,  I  think  the  rule  must  be  made  absolute 
for  staying  the  proceedings  in  this  cause,  and  for  the  payment 
of  all  costs  by  the  plaintiff. 

BuENS,  J. — There  is  no  question  that  the  statute  18  Vic, 
ch.  118,  is  confined  to  process  in  the  hands  of  sheriffs  and 
officers  issuing  from  the  courts  of  record,  and  where  goods 
are  seized  in  such  cases  they  cannot  be  replevied.  The 
claimant's  only  remedy,  in  case  the  sheriff  or  officer  will  not 
take  the  course  of  causing  the  parties  to  interplead  in  order 
to  settle  the  right  of  property,  is  by  an  action  against 
the  parties.  That  statute,  however,  affords  no  argument, 
because  it  applies  to  process  issuing  from  the  courts  of  record, 
that  goods  which  are  seized  upon  warrants  from  inferior 
courts  are  therefore  ipso  facto  in  all  cases  repleviable. 
The  object  of  the  statute  18  Vic.  was  to  remove  any  doubts 
as  to  14  &  15  Vic,  ch.  64,  affecting  goods  taken  upon  exe- 
cution or  attachment  from  the  courts  of  record,  leaving  all 
other  cases  to  be  dealt  with  as  they  would  be  upon  the 
statute  14  &  15  Vic,  ch.  64,  whatever  the  rights  of  parties 
may  be. 
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The  two  statutes  13  &  14  Vic,  ch.  53,  sec.  102,  and  16 
Vic,  ch.  177,  sec  7,  enact,  that  if  any  claim  shall  be  made, 
or  any  action  shall  be  brought,  and  as  well  before  any  action 
brought  as  after,  the  claim  shall  be  adjudicated  upon  by  the 
judge  of  the  Division  Court,  upon  the  parties  being  brought 
before  him,  and  thereupon  any  action  which  shall  be  brought 
shall  be  stayed. 

I  have  no  difficulty  in  holding  that  the  proceeding  by 
replevin  is  an  action,  and  therefore,  if  the  case  rested  upon 
that,  it  would  come  within  the  provision  that  any  action 
which  shall  be  brought  should  be  stayed ;  but  there  is  a 
difficulty  in  this  case  beyond  that.  By  means  of  the  writ  of 
replevin  this  plaintiff  has  succeeded  in  obtaining  the  goods, 
and  it  seems  in  this  case  the  defendant  herein  is  the  clerk  of 
the  court,  with  whom  the  goods  were  deposited  by  the  bailiff 
who  had  seized  them.  I  do  not  think  it  makes  any  differ- 
ence with  respect  to  the  right  of  this  court  to  stay  the  action 
whether  the  defendant  in  the  replevin  be  the  clerk  or  the 
bailiff  of  the  Division  Court.  The  ordering  of  the  action  to 
be  stayed  would  be  just  the  very  thing  the  plaintiff  would  de- 
sire after  he  has  obtained  the  goods,  and  I  suppose,  if  he  were 
prevented  from  going  on  with  his  action  of  replevin,  it  could 
not  be  said  he  had  forfeited  the  bond  when  he  was  prevented 
from  going  on  with  his  suit.  It  might,  of  course,  be  convenient 
enough  for  the  clerk  (the  defendant)  to  have  the  suit  stayed, 
for  he  has  no  interest  in  the  goods,  and  of  course  obtains  his 
ends  if  the  action  against  him  shall  be  stayed.  The  person 
who  suffers  is  the  plaintiff  in  the  Division  Court,  who  has  the 
goods  in  his  custody;  nor  will  he,  I  suppose.  Have  an  interest 
in  the  bond,  that  being  taken  by  the  sheriff,  and  the  condi- 
tion being  that  the  plaintiff  will  prosecute  his  suit  with 
effect  against  the  defendant  in  this  suit. 

The  case  seems,  therefore,  to  call  for  other  considerations 
than  merely  to  stay  the  present  action.  If  the  plaintiff  in 
the  Division  Court  cannot  have  the  goods  to  answer  upon  the 
the  decision  of  the  judge,  if  such  decision  should  be  in  his 
favour,  he  should  at  least,  one  would  suppose,  have  the  bond 
or  something  else ;  but  the  question  is,  how  is  that  to  be 
accomplished  ?    I  am  not  able  to  see  my  way  to  that  end  so 
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as  to  make  all  the  proceedings  and  the  rights  of  the  parties 
harmonize  together.  The  plaintiff,  in  suing  out  the  writ, 
would  seem  to  desire  to  withdraw  the  jurisdiction  from  the 
judge  of  the  Division  Court  to  determine  the  right  of  property 
in  the  summary  method  provided  for  by  the  statutes  cited, 
and  yet  it  is  quite  clear,  I  think,  he  will  not  attain  that  end 
if  the  defendant  takes  care  to  place  his  defence  upon  a  right 
footing  if  the  action  proceeds.  This  defendant  is  in  no  way 
interested  in  disputing  the  plaintiff's  right  of  property,  but 
he  is  interested  if  he  is  to  depend  on  having  it  determined 
whether,  being  clerk  of  the  Division  Court,  and  having  pro- 
perty in  his  custody,  he  is  liable  to  an  action  of  replevin, 
and  he  can  have  that  point  determined  by  simply  shewing 
how  and  in  what  manner  he  has  the  custody  of  the  goods, 
and  that  he  does  not  detain  them  from  the  plaintiff.  It  is 
not  necessary  to  determine  the  point  in  this  action,  but  still 
I  have  no  hesitation  in  expressing  my  own  opinion  upon  the 
point. 

The  action  of  replevin  given  by  14  &  15  Vic,  ch.  64,  is 
given  in  cases  wherever  a  person  can  maintain  trespass  or 
trover.  It  appears  the  goods  in  this  case,  as  respects  the 
defendant  in  this  suit,  the  clerk  of  the  court,  are  in  the 
custody  of  the  law,  and  the  defendant  is  not  liable  to  an 
action  of  trespass  or  trover  because  they  are  found  in  his 
possession.  In  such  a  case  it  has  been  held  that  an  action 
of  trover  will  not  lie,  for  the  custodier  cannot  be  said  to 
detain  them  from  the  plaintiff.  See  Verrall  v.  Kobinson 
(2  Cr.  M.  &  R.  495).  We  have  held  in  our  court  that  an 
action  of  detinue  will  not  not  lie  by  a  claimant  of  goods 
against  a  person  who  sues  out  an  attachment  in  the  Division 
Court,  and  under  it  causes  goods  to  be  seized  and  placed  in 
the  hands  of  the  clerk.  See  Clark  v.  Orr  (11  U.  C.  R.  436.) 
If  the  action  of  replevin  be  not  sustainable  the  effect  may  be 
that  by  some  proceeding  upon  the  replevin  bond  the  value 
of  the  goods  may  be  restored  to  the  hands  of  the  clerk, 
and  then  the  judge  of  the  Division  Court  may  adjudicate 
upon  that ;  and  if  that  turn  out  so,  then  the  present  plaintiff 
will  have  gained  nothing  by  the  writ  of  replevin  beyond 
having  the  goods  in  the  mean  time.    Be  that  as  it  may. 
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however,  and  whether  the  legislature  ought  not  to  interfere 
and  make  some  provision  the  better  to  determine  the  rights 
of  all  parties  to  property  thus  seized  under  the  Division 
Court  process,  w^e  must,  I  think,  grant  the  present  application. 
I  do  not  think  the  clerk  would  be  in  any  danger  by  his 
resisting  the  right  of  the  plaintiff  to  replevy  the  goods  from 
his  custody  if  the  action  did  proceed,  but  still  the  provision 
of  the  law  is  that  the  action  shall  be  stayed,  and  the  adjudi- 
cation of  the  claim  shall  take  place  before  the  judge  of  the 
Division  Court.  The  judge  of  the  Division  Court  will  not  be 
prevented  from  proceeding  to  adjudicate  upon  the  claim 
when  brought  before  him  merely  because  the  goods  have 
been  improperly  and  contrary  to  law  removed  from  the 
custody  of  the  clerk  of  the  court.  If  the  judge  should  find 
that  the  goods  were  the  property  of  the  claimant,  this 
plaintiff,  then  all  will  be  right  enough.  The  difficulty, 
however,  will  arise  if  the  judge  should  adjudicate  the  other 
way,  and  determine  that  the  goods  were  subject  to  the 
attachment  sued  out.  It  is  not  our  business,  however,  to 
point  out  what  the  remedy  may  be  to  enforce  the  judge's 
order  which  may  be  made,  or  whether  the  clerk  can  main- 
tain an  action  of  trover  against  the  parties  removing  the 
goods  from  his  custody,  in  order  to  get  the  value  into  his 
custody  in  lieu  of  the  goods,  or  whether  the  plaintiffs  in  the 
attachment  can  sue  this  plaintiff  for  that  purpose,  having 
improperly  sued  out  a  replevin  against  a  person  he  had 
had  no  right  to  do. 

Rule  absolute. 
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Fraser  v.  Page  and  Robins. 

Taxes — Seizure  of  goods  not  owned  by  party  assessed — Refusal  to  take  other 
property  offered  by  him — Evidence  of  possession — Liability  of  collector  for 
acts  of  his  bailiff — Evidence  of  a  distress  made. 

A  bailiff  having  a  warrant  from  the  collector  to  distrain  for  taxes  due  by  A. 
on  his  lands  went  to  the  premises,  where  A.  pointed  out  to  him  property 
of  his  own  amply  sufficient  to  cover  the  amount  due.  The  bailiff,  how- 
ever, insisted  on  seizing  a  pair  of  horses  then  in  the  stable,  and  which  A. 
was  at  the  time  putting  to  a  waggon  in  order  to  use  them,  but  A.  refused 
to  let  him  take  these,  saying  that  they  belonged  to  his  son-in-law,  who 
lived  in  the  house,  but  was  then  away  from  home.  The  bailiff  declared 
that  he  seized  them  for  the  taxes,  though  he  did  not  touch  them,  but  A. 
drove  them  away,  and  three  days  after  the  bailiff  returned  and  took  them 
from  the  stable,  no  one  being  present.  The  owner  replevied,  and  it 
appeared  on  the  trial  that  the  horses  belonged  to  the  son-in-law,  who 
kept  them  in  a  part  of  the  stable  reserved  for  his  exclusive  use.  There 
was  no  evidence  that  the  collector  interfered  in  any  way  in  the  execution 

'  of  the  warrant — the  jury  having  found  for  the  plaintiff  against  both 
defendants, 

Held  (McLean,  J.,  dissenting)  that  the  horses  were  in  the  possession  of  A., 
and  liable  to  seizure  under  the  16  Vic,  ch.  182,  sec.  42;  that  the  facts 
proved  amounted  to  a  distress ;  and  that  defendants  therefore  were 
entitled  to  succeed,  though  the  bailiff  might  perhaps  be  liable  in  another 
form  of  action  for  his  unreasonable  conduct. 

Quaere,  per  Robinson,  C.  J.,  whether  the  collector  in  this  case  could  be  held 
liable  for  the  acts  of  his  bailiff.    Per  McLean,  J. — He  was  liable. 

Replevin. — The  declaration  charged  that  the  defendants 
took  and  detained  a  pair  of  horses  belonging  to  the  plaintiff. 
Pleas — 1.  Not  guilty. 

2.  That  the  defendant  Page  was  at  the  time  when,  &c.,  a 
collector  of  taxes  for  the  Township  of  Thorold,  in  the 
County  of  Welland  :  that  in  the  collector's  roll  one  Joseph 
Upper,  a  resident  inhabitant  of  the  said  township,  was 
assessed  for  <£14  4s.  for  taxes  on  certain  lands  in  the  said 
township :  that  Page  demanded  payment  from  him  at  his 
place  of  residence :  that  he  did  not  pay,  and  after  fourteen 
days  had  elapsed  from  the  time  of  such  demand,  the  said 
taxes  remaining  unpaid,  the  said  defendant  Page  authorised 
the  other  defendant  as  his  bailiff  to  levy  the  same  with 
costs,  by  distress  and  sale  of  Upper's  goods  wherever  they 
might  be  found  in  the  County  of  Welland :  that  Robins  did 
seize  and  levy  upon  the  horses  in  the  declaration  mentioned 
for  the  said  taxes,  the  said  horses  being  then  upon  the  land 
and  premises  for  which  the  said  taxes  were  in  arrear,  and  in 
the  possession  _^of  the  said  Upper,  and  the  said  Robins,  as 
such  bailiff,  then  detained  the  said  horses  to  satisfy  the  said 
taxes,  as  he  lawfully  might,  &c. 
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The  plaintiff  replied  that  at  the  said  time  when,  &c.,  the 
said  Joseph  Upper  was  possessed  in  his  own  right  of  goods 
and  chattels  then  being  upon  the  premises  and  in  the  pos- 
session of  the  said  Joseph  Upper,  sufficient  to  paj  the  said 
claim  for  taxes,  and  all  costs  and  expenses  in  and  about  the 
seizure  and  sale,  &c.,  and  which  said  goods  and  chattels  the 
said  Upper  voluntarily  offered  to  the  said  bailiff,  to  be  taken 
and  sold  to  satisfy  the  said  claim  for  taxes,  and  all  costs,  &c., 
yet  that  the  said  Robins,  acting  under  the  authority  of  the 
said  defendant  Page,  refused  to  take  such  goods,  but  forcibly, 
and  against  the  will  of  the  plaintiff,  seized  and  took  the  said 
horses  of  the  plaintiff  in  the  avowry  mentioned,  they  casually 
being  upon  the  premises  of  the  said  Joseph  Upper,  hut  not 
in  his  possession,  the  said  defendants  well  knowing  the  said 
horses  to  be  the  property  of  the  plaintiff,  and  that  a  sufficient 
distress  of  the  property  of  the  said  Joseph  Upper  was  then 
found  and  being  upon  the  premises  of  the  said  Upper,  and 
offered  to  the  said  defendant  Robins,  contrary  to  the  form 
of  the  statute,  &c. 

The  defendants  took  issue  upon  this  replication,  and  also 
demurred  to  it. 

At  the  trial,  at  Merrittville,  before  McLean,  J.,  evidence 
was  given  on  the  part  of  the  plaintiff,  which  proved  that  when 
Robins  went  to  Upper's  farm  to  levy  for  the  taxes.  Upper 
pointed  out  to  him  property  of  his  upon  the  place  more  than 
sufficient  to  cover  four  times  the  sum  which  he  was  directed 
to  make,  and  told  him  that  he  might  take  enough  of  it  away 
to  satisfy  the  taxes,  or  if  he  would  leave  it  till  the  sale  he 
would  give  him  security  for  its  being  forthcoming  for  the 
sale  :  that  Robins  saw  in  the  stable  a  pair  of  horses,  which 
he  said  he  would  seize,  and  although  Upper  told  him  they 
were  not  his  property,  but  belonged  to  the  plaintiff,  his  son- 
in-law,  who  lived  in  the  same  house  with  Upper  but  was  not 
then  present,  Robins  insisted  upon  taking  them :  that  Upper, 
who  was  then  putting  them  in  a  waggon,  intending  to  use 
them,  refused  to  let  him  take  them,  and  drove  away  with 
them,  though  Robins  expressly  declared  that  he  seized  them 
for  the  taxes  which  he  was  directed  to  levy.  It  was  not 
sworn  that  he  touched  them.    Three  days  after  the  bailiff 
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came  to  the  premises  again,  and  took  the  horses  out  of  the 
stable,  no  one  being  present,  and  the  plaintiff  replevied. 

This  evidence  was  uncontradicted,  and  no  attempt  was 
made  to  prove  that  the  horses  which  Robins  took  away,  and 
which  the  plaintiff  afterwards  replevied,  were  not  in  fact  the 
property  of  the  plaintiff. 

The  conduct  of  Robins,  unexplained  as  it  was,  seemed 
most  unreasonable,  for  the  property  of  Upper  which  he 
pointed  out  to  Robins  as  his,  consisted  of  horses,  a  valuable 
bull,  a  waggon  and  a  mowing  machine,  all  articles  saleable, 
and  easy  to  be  removed. 

There  was  no  evidence  that  the  defendant  Page,  who 
issued  the  warrant  as  collector,  interfered  in  any  way  in  the 
execution  of  it,  or  that  he  had  any  knowledge  of  what  the 
bailiff  either  did  or  intended  to  do  in  time  to  give  him  any 
direction. 

It  was  contended,  on  the  part  of  Page,  that  there  was  no- 
thing to  connect  him  with  the  wrongful  act  complained  of, 
and  nothing  to  shew  that  Robins  was  authorised  to  seize 
any  goods  but  those  of  Upper,  or  such  as  he  should  find  in 
his  possession. 

It  was  admitted  that  Page  was  duly  appointed  collector 
for  the  year  1858  :  that  Upper  had  been  assessed  in  that 
year  for  <£14  4s. :  that  Page  issued  his  warrant  to  Robins, 
directing  him  to  levy  the  tax  from  the  goods  and  chattels  of 
Joseph  Upper,  or  from  any  goods  and  chattels  in  his  posses- 
sion, as  directed  by  the  statute  16  Vic,  ch.  382,  sec.  42. 

The  replication  was  allowed  to  be  amended  at  the  trial  by 
inserting  an  allegation  that  the  horses  were  not  in  Upper's 
possession. 

The  jury  found  a  verdict  for  the  plaintiff.  The  learned 
judge  reserved  leave  to  defendant  Page  to  move  to  have  a 
verdict  entered  for  him,  in  case  the  court  should  determine 
that  he  was  not  liable  on  the  evidence. 

R,  A.  Harrison  moved  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection,  contending  that  under  the 
statute  16  Yic,  ch.  182,  a  collector  is  authorised  after  de- 
mand to  distrain  any  goods  in  the  possession  of  the  party 
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liable  for  the  taxes,  and  that  no  claim  of  property  or  lien, 
nor  any  privilege  of  the  owner,  can  avail  against  that  autho- 
rity ;  and  further,  that  Page,  the  collector,  was  in  no  man- 
ner liable  for  the  plaintiff's  horses  being  seized,  even  if  that 
act  were  wrongful,  but  only  the  bailiff.  He  cited  Clark  v. 
Orr,  11  U.  C.  B.  436. 
Ball  shewed  cause. 

Robinson,  C.  J. — First,  was  there  any  thing  wrong  done 
here  in  seizing  and  selling  the  property  that  belonged,  not 
to  Upper,  by  whom  the  taxes  were  due,  but  to  Eraser,  who 
was  living  in  Upper's  house  on  the  land  in  respect  of  which 
the  taxes  were  charged,  and  who,  it  was  sworn,  attended  to 
his  horses  himself  in  a  part  of  the  stable  reserved  for  his 
exclusive  use  ? 

As  a  general  principle,  and  independent  of  our  Assessment 
Act,  16  Vic,  ch.  182,  1  find  no  authority  for  holding  that 
the  goods  of  a  stranger  may  be  seized  on  a  distress  for  a 
land  tax  due  by  another,  though  the  stranger's  goods  may 
be  upon  the  land  assessed.  The  British  statute  43  Geo. 
III.,  ch.  99,  sec.  33,  does  not  appear  to  authorise  it  in  Eng- 
land, and  from  what  is  said  in  Burns's  Justice  and  in  Wil- 
liams' Justice  in  this  respect,  and  from  the  form  of  warrant 
given  to  the  collector,  I  infer  that  the  goods  of  the  defaulter 
only  are  treated  as  being  liable.  In  an  elaborate  work  on 
Tax  Titles  by  Blackwell,  an  American  author,  pages  184  to 
213,  there  is  nothing  to  lead  to  the  supposition  that  the  goods 
of  a  stranger  are  there  authorised  to  be  seized  for  taxes, 
unless  perhaps  in  the  case  of  goods  found  upon  unoccupied 
land,  for  which  no  person  has  been  assessed  by  name.  I 
mention  this  only  as  affording  ground  for  argument  that 
may  assist  us  in  coming  to  a  conclusion  upon  what  was  pro- 
bably intended  by  our  legislature  when  they  passed  the  sta- 
tute 16  Vic,  ch.  182.  If  that  statute  is  in  itself  clear  upon 
the  point  raised  in  this  case,  it  must  of  course  govern  us, 
whether  it  be  or  be  not  in  that  respect  in  accordance  with 
what  is  directed  or  permitted  in  other  countries.  As  a  ge- 
neral rule,  the  authority  to  distrain  on  the  goods  of  a  stran- 
ger seems,  1  think,  to  be  confined  to  cases  of  distress  for 
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rent,  and  is  a  privilege  given  to  landlords.  It  has  been 
held  not  to  extend  even  to  cases  of  distress  for  a  rent 
charge,  though  that  seems  doubtful. 

It  has  been  determined  that  the  goods  of  a  stranger  are 
not  liable  to  distress  for  an  amerciament ;  that  is,  goods  of 
a  stranger  upon  the  premises  of  the  person  amerced. 

Then  what  is  the  provision  of  our  statute  on  the  subject  ? 
It  is  to  be  found  in  the  42nd  section  of  the  act  16  Vic,  ch. 
182,  which'  provides  that  when  the  taxes  are  not  paid  in 
fourteen  days  after  they  have  been  demanded,  "  the  collec- 
tor shall  levy  the  same,  with  costs,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  party  who  ought  to  pay  the 
same,  or  of  any  goods  or  chattels  in  his  possession,  wherever 
the  same  may  be  found  within  the  township,  village,  town 
or  city,  in  which  he  is  the  collector  ;  and  at  any  time  after 
one  month  from  the  date  of  the  delivery  of  the  roll  to  him, 
the  collector  may  make  distress  of  any  goods  and  chattels 
which  he  may  find  upon  any  of  the  land  of  non-residents,  on 
which  the  taxes  inserted  against  the  same  on  his  roll  have 
not  been  paid  ;  and  no  claim  of  property,  lien  or  privilege 
thereupon  or  thereto,  shall  be  available  to  prevent  the  sale, 
or  the  payment  of  the  taxes  and  costs  out  of  the  proceeds 
thereof." 

This  clause  is  not  so  framed  as  to  exclude  all  room  for  I 
doubt  upon  the  question  we  are  considering,  but  I  think  the  I 
construction  to  be  given  to  it  is  that  the  goods  in  possession  \ 
of  the  party  taxed,  whether  they  are  found  on  or  off  of  the  ( 
land  rated,  are  liable  to  be  seized,  provided  they  are  within  i 
the  local  jurisdiction  of  the  collector. 

The  reason  of  the  distinction  made  in  the  case  of  the  land 
of  non-residents  is  obvious,  for  in  respect  to  them  I  appre- 
hend no  one  is  rated  by  name  in  the  collector's  roll,  but  the 
land  itself  is  assessed,  unless  the  absent  owner  has  desired 
to  be  assessed  by  name.  The  collector  therefore  in  such 
cases  does  not  know  from  the  roll  who  is  the  party  that 
ought  to  pay  the  tax,  and  cannot  tell  whether  any  goods  he 
finds  on  the  land  are  the  goods  of  such  party  or  not.  He  is 
consequently  authorised  to  take  any  goods  that  he  may  find 
upon  the  lands  of  non-residents. 
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And  further,  I  think  that  the  last  few  lines  in  the  clause, 
which  provide  that  no  claim  of  property,  lien,  &c.,  shall  pre- 
vent the  sale,  &c.,  is  applicable  to  all  the  cases  of  seizure  of 
goods  authorised  by  the  clause,  and  is  not  to  be  confined  to 
the  case  of  goods  seized  on  the  lands  of  non-residents. 

Then  giving  the  clause  this  effect,  we  are  to  consider  whe- 
ther the  horses  seized  in  this  case  were  in  the  possession  of 
Upper.  They  were  kept  in  his  stable  upon  the  land  asses- 
sed, and  he  certainly  acted  as  if  he  were  at  liberty  to  use 
them,  as  the  evidence  shews,  although  it  appears  that  Fraser, 
their  owner,  was  living  in  the  same  house  with  Upper.  I 
have  had  a  good  deal  of  doubt  upon  the  point,  but  that  is 
the  conclusion  I  have  come  to. 

This  being  so,  the  plaintiff  had  a  legal  right  to  seize,  and 
could  not  be  a  trespasser  in  taking  the  horses,  though  he 
might  or  might  not  be  liable  to  an  action  of  another  kind  for 
seizing  the  plaintiff's  horses  when  there  was  abundance  of 
property  of  Upper's  own  out  of  which  the  money  could  have 
been  levied. 

My  opinion  is  that  the  Assessment  Act  16  Vic,  ch.  182, 
sec.  42,  clearly  authorises  a  levy  under  the  warrant  upon 
any  goods  or  chattels  in  possession  of  the  party  who  ought 
to  have  paid  the  taxes :  that  is,  upon  any  goods  or  chattels 
in  possession  of  Upper. 

That  indeed  is  not  denied,  but  the  question  upon  the  evi- 
dence is  whether  the  horses  were  distrained  while  in  Upper's 
possession. 

I  think  they  were.  They  were  taken  on  his  premises 
while  no  other  person  was  in  possession  of  them,  the  owner 
not  being  at  home.  The  bailiff,  when  he  went  there  the  first 
time,  found  the  horses  in  Upper's  stable  and  Upper  with 
them.  He  acquainted  Upper  with  the  fact  that  he  had  come 
to  distrain  for  his  taxes,  and  though  Upper  pointed  out 
property  of  his  own  to  the  bailiff  which  he  might  seize, 
and  told  him  that  those  horses  were  not  his,  but  belonged 
to  Fraser,  the  bailiff  notwithstanding  that  distinctly  an- 
nounced his  resolution  to  distrain  upon  them.  It  cannot 
be  said  that  Upper  was  not  in  possession  of  the  horses,  for 
he  was  putting  the  harness  upon  them  at  the  time,  and  per- 
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sisted  in  doing  so  though  forbidden  ;  and  in  presence  of  the 
bailiff,  and  in  defiance  of  him,  he  drove  them  away  so  that 
the  bailiff  should  not  take  them.  What  was  said  and  done 
upon  that  occasion  I  think  amounted  to  a  distress,  though 
it  was  not  proved  that  the  bailiff  actually  took  hold  of  the 
horses  or  touched  them.  When  the  bailiff  distinctly  an- 
nounced that  he  seized  the  horses  then  in  view,  and  Upper 
forbade  him  to  take  them,  it  was  not  necessary  for  the  bailiff 
to  bring  on  a  breach  of  the  peace. 

Not  being  able  to  take  the  horses  away,  which  he  had 
sufficiently  distrained  upon,  as  I  think,  the  bailiff  retired  and 
went  to  a  magistrate,  and  complained  that  Upper  had  rescued 
the  horses  after  he  had  distrained  upon  them,  but  he  did  not 
succeed  in  obtaining  a  warrant  from  the  view  the  justice  took 
of  the  case.  This  accounts  for  the  delay  of  two  or  three 
days,  at  the  end  of  which  time  the  bailiff  went  and  got  the 
horses.  There  is  nothing  in  his  conduct  that  could  be  con- 
strued into  an  abandonment  of  the  seizure  made  on  the  first 
occasion,  if  what  passed  then  amounted  to  a  distress,  as  I 
think  it  did.  If  a  person  had  come  with  a  fi.  fa.  in  the  in- 
terval, and  seized  the  goods,  he  would  have  had  more  colour 
for  insisting  that  the  distress  of  the  horses  was  abandoned 
by  the  bailiff  going  away  and  leaving  no  one  in  possession, 
but  it  is  very  different  when  the  question  of  abandonment  is 
discussed  between  the  owner  of  the  goods  and  the  ofiicer. 
The  distinction  is  laid  down  in  Swann  v.  Earl  of  Falmouth 
(8  B.  k  C.  459).  It  is  of  no  consequence  whether  we  look 
upon  what  was  done  by  the  bailiff  on  the  first  occasion  or  on 
the  second  as  the  act  of  distraining,  further  than  that  on  the 
first  day  the  horses  were  at  the  very  time  undeniably  in  the 
possession  of  Upper,  who  was  harnessing  them  and  using 
them  at  the  very  moment  when  the  bailiff  told  him  that  he 
seized  them  for  the  taxes. 

Then  if  the  bailiff  had  authority  to  distrain  these  horses 
and  did  distrain  them,  the  plaintiff  must  fail  in  this  action, 
which  is  founded  on  an  allegation  of  an  unlawful  taking  and 
detention,  and  not  merely  for  reckless  or  negligent  conduct 
in  the  manner  of  making  the  distress.  I  find  no  precedent 
or  authority  for  an  action  for  distraining  the  goods  of  a 
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stranger  without  necessity^  upon  the  allegation  of  there 
being  goods  enough  of  the  defendant  in  the  warrant  out  of 
which  the  money  could  have  been  made,  and  if  an  action 
lies  for  such  an  injury  the  declaration  should  be  framed  to 
suit  the  complaint,  as  it  should  have  been  if  what  the  plain- 
tiff complained  of  in  the  case  was  the  taking  the  two  horses 
when  one  would  have  been  sufficient. 

As  I  think  the  plaintiff's  action  failed  against  both  the 
defendants,  it  is  immaterial  to  consider  the  question  whether, 
when  a  bailiff  in  executing  a  warrant  from  a  collector  to  dis- 
train for  taxes  seizes  goods  which  do  not  belong  to  the  party 
assessed,  and  which  are  not  even  in  his  possession,  it  can  be 
held  that  the  collector,  who  merely  issued  the  warrant  in 
proper  legal  form,  can  be  held  responsible  for  the  trespass, 
though  he  neither  directed  the  bailiff  to  do  what  he  did 
nor  was  in  any  manner  privy  to  it. 

That  is  an  interesting  and  important  general  question,  on 
which  at  present  I  give  no  opinion.  Undoubtedly  where  a 
bailiff  under  a  warrant  from  a  sheriff  under  a  ji.  fa.  against 
the  goods  of  A.  seizes  the  goods  of  B.  the  sheriff  is  liable. 
There  the  writ  is  directed  to  the  sheriff,  whose  proper  and 
immediate  duty  it  is  to  execute  the  process  or  see  that  it  is 
executed.  He  is  paid  for  doing  it,  and  whoever  is  employed 
to  execute  the  writ  which  he  is  himself  commanded  to  exe- 
cute, and  is  paid  for  executing,  is  looked  upon  as  acting  in 
his  place,  and  as  one  person  with  the  sheriff. 

The  collector,  on  the  other  hand,  though  he  is  authorised 
to  demand  the  taxes  and  to  levy  them  by  distress  when  they 
are  not  paid,  stands  perhaps  in  a  somwhat  different  position. 
He  is  not  commanded  by  any  process  to  make  the  levy  him- 
self, and  can  scarcely  be  expected  to  do  so.  He  is  not 
therefore  delegating  to  another  the  particular  duty  of  seizing 
and  selling  which  by  any  process  of  law  has  been  imposed 
upon  himself,  and  he  has  no  claim  to  fees  for  what  the 
bailiff  does  any  more  than  a  magistrate  has  who  grants  a 
warrant  in  a  criminal  matter.  Neither  is  the  levy  made  for 
his  benefit,  as  in  the  case  of  a  distress  which  a  landlord 
authorises  a  bailiff  to  make  for  rent.  He  cannot  be  truly 
said  to  be  ratifying  and  adopting  an  act  done  for  his  interest. 
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At  present  I  do  not  say  that  I  am  clear  he  is  not  liable 
for  what  the  bailiff  does,  though  contrary  to  the  command 
contained  in  his  warrant,  but  it  will  require  to  be  carefully 
considered  whether  he  is  liable  or  not.  I  have  not  found 
any  decided  case  upon  the  point,  though  I  should  infer 
that  the  Court  of  Common  Pleas  in  England,  which  gave 
judgment  in  the  case  of  Hall  v.  Smith  (2  Bing.  160,  161), 
would  in  a  case  like  the  present  have  held  the  collector  not 
liable.  In/  that  case  the  Chief  Justice  says,  "  The  maxim 
of  respondeat  superior  is  bottomed  on  this  principle,  that  he 
who  expects  to  derive  an  advantage  from  an  act  which  is 
done  by  another  for  him,  must  answer  for  any  injury  which 
a  third  person  may  sustain  from  it.  This  maxim  was  first 
applied  to  public  officers  by  the  statute  of  Westminster  2, 
ch.  11,  from  the  words  of  which  statute  it  is  taken. — 'Si 
custos  gaolse  non  Tiaheat  per  quod  justicietur  vel  unde  solvate 
respondeat  superior  suus  qui  costodiam  Jiujusmodi  gaolse 
sihi  Gommisit,'  The  terms  of  the  statute  of  Westminister 
the  second,  embrace  only  those  who  delegate  the  keeping 
of  gaols  to  deputies,  and  were  intended  only,  as  Lord  Coke 
tells  us,  to  apply  *  to  those  who  having  the  custody  of  gaols 
of  freehold  or  inheritance,  commit  the  same  to  another  that 
is  not  sufficient.'  The  principle  of  the  statute  has,  however, 
since  been  extended  to  sheriffs,  who  are  responsible  for  their 
under  sheriff  and  bailiffs,  but  has  not  been  applied  to  any 
other  public  officer.  Although  the  office  of  sheriffs  be  now  a 
burdensome  one,  yet  they  are  entitled  to  poundage  and  other 
fees  for  acts  done  by  their  officers,  which  in  old  times  might 
be  a  just  equivalent  for  their  responsibility." 

This  language  is  very  applicable  as  to  the  position  of 
Page  in  the  case  now  before  us. 

If  the  collectors  of  taxes  appointed  by  the  municipalities 
to  serve  for  the  year  are  to  be  regarded  as  "  public  officers," 
as  I  think  they  must  be,  and  if  the  principle  of  respondeat 
superior'  is  correctly  laid  down  in  this  judgment,  it  would 
seem  to  decide  that  the  defendant  Page  is  not  liable  in  the 
present  case  under  the  circumstances,  though  the  case  of 
Hall  V.  Smith,  in  which  the  judgment  was  given,  is  one 
very  distinguishable  from  the  present  in  its  facts. 
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The  collectors  of  taxes  here  are  officers  annually  appointed 
to  collect  the  taxes  generally,  which  in  far  the  greater  num- 
ber of  instances  it  may  be  expected  they  will  be  able  to  do 
by  merely  calling  upon  those  against  whom  they  are  charged. 
In  those  cases  in  which  they  may  have  to  resort  to  compul- 
sory measures,  although  the  legislature  has  enabled  them  to 
levy  in  person,  and  without  the  authority  of  any  process, 
yet  I  do  not  imagine  that  it  was  contemplated  that  the 
collectors  would  themselves,  as  a  matter  of  course,  act  the 
part  of  bailiffs  and  auctioneers  in  seizing  and  selling,  for 
these  are  duties  with  which  they  can  hardly  be  supposed  to 
be  familiar,  being  persons  chosen  from  among  the  inhabitants 
to  serve  for  the  year. 

Of  course  the  collector  would  be  liable  for  any  thing 
being  done  which  he  had  authorised  the  bailiff  to  do,  if  that 
were  alleged,  but  whether  he  is  liable,  like  the  sheriff,  for 
any  thing  done  by  the  bailiff  without  the  authority  of  or  con- 
trary to  the  direction  given  in  the  warrant,  will  be  in  this 
case  the  question,  if  it  is  eventually  found  that  the  horses 
distrained  upon  were  neither  the  property  of  Upper  nor  at 
the  time  in  his  possession.  It  is  a  question  of  interest  to 
the  public.  On  the  one  hand,  when  a  constable,  having  a 
warrant  from  a  collector  to  seize  goods  of  A.,  seizes  the 
goods  of  B.,  it  would  be  very  desirable  for  the  party  whose 
goods  are  illegally  taken  by  the  mistake  or  wilful  conduct  of 
the  bailiff  to  have  the  collector  to  look  to  for  indemnity,  and 
not  merely  the  bailiff  only,  who  may  be  a  man  of  no 
property.  Yet  where,  as  in  this  case,  the  person  wronged, 
hearing  of  the  matter  in  time,  pursues  his  remedy  by 
replevin,  he  is  sure  of  getting  back  the  property  if  he 
succeeds  in  the  action,  and  the  advantage  he  would  have 
in  being  able  to  recover  against  the  collector  concerns  only 
the  costs  of  the  suit. 

On  the  other  hand,  if,  when  the  authority  given  to  the 
bailiff  by  the  warrant  is  exceeded,  the  action  should  be 
found  to  be  against  the  bailiff  alone  and  not  against  the 
collector,  the  party  whose  goods  have  been  illegally  taken 
would  be  in  no  other  situation  after  all  than  parties  clearly 
are  in  all  the  cases  where  a  constable  exceeds  his  authority 
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in  levying  fines  or  penalties  under  a  warrant  from  justice 
of  the  peace. 

The  question  is,  whether  a  collector  of  taxes  giving  a 
warrant  to  a  constable  comes  more  clearly  under  that  class 
of  cases,  or  under  that  whei:e  a  writ  is  given  by  a  sheriiF. 

The  point  is  a  nice  one,  for  though  undoubtedly  in  such 
cases  the  collector  is  not,  like  the  sheriff,  employing  a  con- 
stable to  do  a  duty  which  he  himself  has  been  commanded 
by  writ  to  do,  yet  he  employs  him  to  do  what  he  is  in  gene- 
ral terms  authorised  and  directed  by  act  of  parliament  to  do 
whenever  it  may  become  necessary  for  collecting  any 
portion  of  the  taxes.  It  may  therefore  be  reasonably 
argued  that  there  is  no  substantial  difference  between  the 
two  cases,  though  there  is  a  substantial  difference  in  another 
respect,  if  I  am  right  in  assuming  that  while  the  sheriff  is 
the  officer  legally  entitled  to  the  poundage  and  other  fees  for 
executing  writs,  remunerating  his  bailiff  as  may  be  agreed 
between  them,  the  collector  does  not  interfere  with  the  fees 
given  by  law  to  the  bailiff  whom  he  employs  to  distrain. 

I  have  met  with  no  decision  in  a  case  of  the  same  kind. 
If  Page,  the  collector,  had  directed  Fraser's  horse  to  be 
seized,  or  had  in  any  manner  authorised  it,  or  if,  after  the 
difficulty  arose,  he  had  been  informed  of  the  facts,  and  had 
interfered  to  prevent  the  horses  being  given  up,  he  would 
then  stand  in  the  same  situation  as  the  bailiff,  otherwise,  as 
I  have  already  said,  I  doubt  whether  he  is  liable  ;  and  as  in 
my  view  of  the  case  upon  the  evidence  I  think  neither  the 
one  nor  the  other  was  liable,  for  that  the  plea  of  justification 
was  proved,  it  is  not  necessary  at  present  to  determine  the 
point. 

In  my  opinion  there  should  be  a  new  trial,  and  without 
costs,  as  I  think  nothing  illegal  was  done,  though  the  bailiff 
acted  unreasonably  and  vexatiously,  which  might  give  rise 
to  an  action  against  him  of  another  kind. 

McLean,  J.—  This  is  an  action  of  replevin  tried  before 
me  at  the  last  spring  assizes  at  Welland,  and  a  verdict 
rendered  for  the  plaintiff. 

The  verdict  was  certainly  in  accordance  with  my  views  at 
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the  time,  and  I  am  still  inclined  to  think  it  was  correct, 
though  in  that  respect  my  learned  brothers  take  a  different 
view  of  it.  Page  was  collector  of  taxes  for  the  Township 
of  Thorold,  and  Robins  acted  as  his  bailiff  under  a  warrant 
to  distrain  the  goods  of  Joseph  Upper  on  the  property  of 
Upper,  or  any  goods  in  his  possession,  for  the  purpose  of 
levying  the  amount  of  taxes  due  by  Upper.  When  the 
bailiff*  expressed  his  intention  to  seize  the  horses  which  were 
replevied  by  the  plaintiff  as  his  property,  and  which  had 
been  in  his  possession,  though  kept  in  a  stable  on  Upper's 
farm.  Upper  proved  that  he  had  offered  abundance  of 
property  which  belonged  to  him,  and  urged  the  bailiff  to 
seize  it,  at  the  same  time  informing  him  that  the  horses 
belonged  to  the  plaintiff,  and  that,  though  he  was  permitted 
to  use  them  occasionally,  they  were  in  fact  in  the  plaintiff's 
possession  and  subject  to  his  control,  he  being  at  the  time  liv- 
ing in  a  separate  part  of  the  of  house  his  father-in-law.  Upper, 
and  occupying  a  separate  stable  for  the  use  of  his  horses. 

There  was  no  doubt  of  the  fact  that  the  horses  belonged 
to  the  plaintiff  at  the  time  they  were  taken  away  as  a  dis- 
tress for  taxes  by  Robins,  and  the  only  question  for  the  jury 
was,  whether  they  were  in  possession  of  the  plaintiff  or 
of  Upper.  If  in  the  possession  of  Upper,  then  they  were 
liable  to  be  seized  under  the  42nd  section  of  16  Vic,  ch.  182, 
and  the  verdict  should  be  for  the  defendants  ;  but  if  in  the 
exclusive  possession  of  the  plaintiff  and  subject  to  his  entire 
control,  then  the  verdict  should  be  for  the  plaintiff.  There 
is  no  objection  to  my  charge  at  the  trial,  and  upon  the 
whole  case  as  left  to  the  jury  they  rendered  a  verdict  for 
the  plaintiff. 

An  objection  is  urged  that  the  defendant  Page  was  not 
liable,  the  bailiff  having  acted  upon  his  own  judgment,  with- 
out any  special  directions  in  seizing  and  taking  away  the 
horses  under  the  warrant,  which  only  authorised  him  to  take 
Upper's  goods,  or  goods  in  Ms  possession.  Leave  was 
reserved  to  move  the  court  to  have  a  verdict  entered  for 
Page,  in  case  the  court  should  consider  him  entitled  to  it. 

It  appears  to  me  that  Page,  who  by  his  warrant  set 
Robins  in  motion,  is  responsible,  and  cannot  relieve  himself 
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from  the  responsibility  of  what  was  done  by  Robins  as  his 
officer,  precisely  to  the  same  extent  as  a  sheriff  is  responsi- 
ble for  a  trespass  committed  by  his  bailiff  in  executing  a 
writ.  The  collector's  roll  was  in  the  hands  of  Page,  the 
same  as  a  writ  in  the  sheriff's  hands.  A  collector  or  a 
sheriff  may  act  upon  any  authority  in  their  hands  to  levy 
money,  but  if  they  choose  to  employ  an  officer  under  them, 
they  each  have  by  law  the  power  of  doing  so,  and  if  that 
officer,  instead  of  seizing  the  goods  of  the  proper  person, 
seize  the  goods  of  a  stranger  which  are  not  liable,  I  cannot 
see  any  distinction  in  the  two  cases  which  should  leave  the 
sheriff  liable,  and  at  the  same  relieve  a  collector  from  such 
liability  for  the  act  of  his  officer.  In  putting  power  into  the 
hands  of  a  bailiff  any  collector  must,  I  think,  be  considered 
responsible  for  the  exercise  of  it. 

He  stands  in  a  different  situation  from  a  justice  of  the 
peace,  and  is  not  entitled  to  the  same  measure  of  protection. 
If  a  warrant  be  issued  by  a  justice  of  the  peace,  and  a  wrong 
person  be  arrested  by  a  constable,  or  if  a  warrant  be  issued 
to  levy  a  fine  from  the  goods  of  one  person,  and  the  goods 
of  another  be  seized  by  the  constable,  the  constable  alone 
would  be  responsible.  The  justice  of  the  peace  would  not 
in  such  case  be  putting  power  into  the  hands  of  a  stranger 
to  be  executed,  but  into  the  hands  of  an  officer  whose  duty 
would  require  him  to  execute  it,  and  for  whose  acts  in  exe- 
cuting a  legal  warrant  the  justice  of  the  peace  would  not 
consider  himself,  and  could  not  be  held,  responsible  or 
answerable  in  damages.  I  think,  therefore,  that  Page  is 
properly  joined  and  liable  in  this  action,  and  as  I  concur  in 
the  view  taken  by  the  jury  as  to  the  possession  of  the 
horses  by  the  plaintiff  at  the  time  they  were  seized,  I  think 
the  verdict  for  the  plaintiff  should  not  be  disturbed. 

Burns,  J. — The  conclusion  I  have  arrived  at  is,  that 
the  plaintiff  had  no  legal  right  to  replevy  the  horses 
from  the  hands  of  the  defendant  Robins  without  first  ten- 
dering the  amount  of  the  taxes  for  which  the  bailiff  had 
seized  the  horses.  The  question  turns  upon  the  point, 
whether  Upper  had  these  horses  in  his  possession.  The 
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42nd  section  of  16  Vic,  ch.  182,  enacts  that  not  only  shall 
the  goods  and  chattels  of  the  person  owing  the  taxes  be 
liable  to  be  seized,  but  any  goods  or  chattels  in  his  possession 
wherever  the  same  may  be  found  within  the  township, 
village,  town  or  city  in  which  the  person  taking  them  is  the 
collector.  It  is  evident  the  legislature  intended  the  taxes 
should  be  paid  in  some  way,  and  we  must  suppose  they 
thought  it  better  to  make  the  goods  in  possession  of  a  person 
liable,  without  doubt,  for  the  taxes,  than  that  the  collector 
should  be  at  the  risk  and  expense  of  contesting  title  with 
every  one  who  had  the  possession  of  goods  who  might  set  up 
title  in  some  one  else.  Of  course  there  may  be  cases  where 
the  rule  will  work  hardly  upon  individuals,  but  we  must  take 
it  the  legislature  thought  it  better  for  the  interest  of  the 
public  that  the  enquiry  whether  one  to  whom  another  lends 
his  goods,  or  otherwise  allows  to  have  the  possession,  has  or 
not  paid  his  taxes,  should  be  cast  upon  the  person  so  lending 
or  allowing  him  to  have  possession,  than  that  the  trouble, 
inconvenience  and  expense  should  be  cast  upon  the  collector, 
or  be  a  charge  upon  the  funds  collected. 

The  question  in  this  case  is,  whether  the  evidence  estab- 
lished that  Upper  had  the  possession.  The  plaintiff  is  his 
son-in-law  and  lived  with  him.  No  doubt  he  owned  the 
horses,  but  they  were  kept  in  Upper's  stable,  and  Upper 
used  them  for  ploughing  occasionally  upon  the  farm,  and  in 
other  ways  when  he  wanted  them.  At  the  very  time  the 
bailiff  went  to  seize,  though  Upper  told  him  the  horses  were 
the  plaintiff's,  yet  he  then  used  them  himself  as  if  they 
were  his  own,  and  drove  them  away.  If  the  bailiff  had 
followed  him,  and  found  him  driving  the  horses  along  the 
highway,  it  would  be  difficult,  I  think,  to  say  they  were  not 
then  in  his  possession.  If  so,  then  why  are  they  not  equally 
in  his  possession  when  in  his  stable,  and  more  particu- 
larly so  when  Upper  told  the  bailiff  he  should  not  have 
them.  If  they  were  not  in  his  possession,  how  could  he  say 
to  the  bailiff,  you  shall  not  take  them  from  me  ?  He  could 
not  have  taken  from  him  what  he  had  not ;  and  upon  the 
whole  evidence  it  appears  to  me  plainly,  that  although  the 
horses  were  the  plaintiff's  property,  yet  they  were  as  much  in 
possession  of  Upper  as  they  were  in  that  of  the  plaintiff. 
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It  is  true  that  the  bailiff  did  not  lay  his  hands  upon  the 
horses,  but  I  am  of  opinion  that  what  the  bailiff  did  on  the 
occasion  when  he  went  to  Upper's  house  and  the  barn,  did 
in  truth  amount  to  a  seizure  at  that  time.  Upper  would  not 
allow  the  bailiff  to  take  away  the  horses,  but  drove  them 
away  himself,  and  the  bailiff  forbid  him  to  do  so.  It  is  not 
necessary  that  an  officer  should  in  fact  lay  his  hand  upon 
the  property  seized  in  order  to  constitute  a  seizure.  In  this 
case  what  was  proved,  I  think,  amounted  to  a  seizure. 

The  property  being  then  seized  in  fact,  and,  as  I  view 
the  evidence,  being  in  Upper's  possession,  who  was  the  per- 
son who  owed  the  taxes,  the  plaintiff  could  not  legally 
replevy  without  tendering  the  amount  of  the  taxes. 

Rule  absolute. — McLean^  J.,  dissenting. 


In  re.  Fergus,  Coroner  op  the  County  op  Hastings,  and 
CooLEY,  Treasurer  op  the  incorporated  Village  op 
Trenton. 

Fire — Inquest —  Coroner's  fees — Mandamus. 

Under  the  20  Vic,  ch.  36,  the  coroner  is  made  the  judge  of  the  necessity 
for  investigation  into  the  cause  of  a  fire ;  and,  therefore,  to  an  appli- 
cation for  a  mandamus  to  the  treasurer  to  pay  him  his  fees,  it  was  held 
no  answer  to  shew  that  in  the  opinion  of  the  reeve  and  others  the  enquiry 
was  not  called  for. 

Held,  also,  that  the  want  of  funds  in  the  treasurer's  hands  was  no  answer, 
the  payment  not  having  been  refused  on  that  ground. 

O'Hare  obtained  a  rule  nisi,  calling  on  the  treasurer  of 
the  village  of  Trenton  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  him  to  obey  an  order  made 
by  Fergus,  the  coroner,  upon  him,  as  treasurer  of  the  village 
of  Trenton,  directing  him  to  pay  to  the  said  coroner  <£7  10s., 
for  his  services  as  coroner  on  the  26th  of  July,  1858,  and  on 
other  days,  in  enquiring  into  the  origin  of  a  fire  in  the  said 
village. 

The  coroner  made  oath  that  he  was  coroner  of  the  county 
of  Hastings  :  that  on  the  26th  of  July,  1858,  a  fire  occurred 
in  Trenton,  by  which  an  unoccupied  dwelling  house  and  a 
tannery  were  consumed :  that  he  was  informed  by  one 
0' Sullivan,  a  constable,  that  the  general  opinion  was  that 
the  fire  was  the  work  of  an  incendiary,  and  that  he  had 
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been  called  upon  by  the  head  constable  of  Trenton  to  go  in 
search  of  four  persons  who  were  seen  near  the  premises  at 
the  time  of  the  fire  :  that  from  this  information,  and  the  fact 
of  the  house  being  unoccupied,  he  inferred  that  there  was 
ground  of  suspicion,  and  therefore  held  an  inquest,  accord- 
ing to  the  statute  20  Vic,  ch.  36 :  that  the  inquest  lasted 
five  days,  and  could  not  be  finished  sooner  :  that  he  enquired 
of  several  persons  living  near  the  premises,  whom  he  named, 
whether  they  required  him  to  impanel  a  jury,  and  they  did 
not  require  it :  that  the  inquisition  and  papers  were  returned 
by  him  to  the  clerk  of  the  peace,  at  the  next  ensuing  quarter 
sessions :  that  it  was  his  opinion,  and  the  general  opinion, 
that  the  premises  were  set  fire  to  :  that  on  the  6th  of  August 
following  he  presented  to  the  treasurer  an  order  signed  by 
himself  in  his  own  favour  for  <£7  10s.,  for  his  services  as 
coroner  in  investigating  into  the  cause  of  the  burning  of  the 
said  two  buildings,  which  order  the  treasurer  refused  to  pay, 
saying  that  he  was  directed  not  to  pay  by  the  reeve  of  the 
village :  that  he  did  not  request  to  be  paid  for  more  than 
three  days  out  of  the  five  that  he  was  occupied  ;  and  that  he 
called  the  treasurer's  attention  to  the  statute  20  Vic,  ch. 
36,  at  the  time  of  presenting  the  order. 

Martin  Conlin  made  affidavit  that  his  house  was  nearest 
to  the  two  buildings  consumed,  distant  about  thirty  yards : 
that  they  had  been  unoccupied  for  some  months :  that  he 
heard  some  persons  were  seen  near  the  house  about  dawn 
of  day  when  the  fire  was  first  discovered,  and  it  was  gener- 
ally suspected  they  were  the  incendiaries  :  that  he  believed 
the  buildings  were  set  fire  to  :  that  the  coroner  held  an  in- 
quest, and  that  the  deponent  was  examined  as  a  witness  : 
that  he  was  asked  by  the  coroner  before  the  inquest  whether 
he  required  that  a  jury  be  summoned,  and  that  he  told  him 
he  thought  it  unnecessary,  as  he  could  investigate  the  matter 
as  well  as  a  jury. 

The  constable  0' Sullivan  made  affidavit,  corroborating 
these  statements,  and  adding  that  he  knew  the  enquiry 
could  not  have  been  conducted  in  less  time  than  it  was  :  that 
he  believed  the  fire  was  the  work  of  an  incendiary,  and  he 
stated  his  grounds  of  suspicion. 
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Against  this  application   several   affidavits  were  filed. 

The  treasurer,  Mr.  Cooly,  swore  that  when  the  coroner 
presented  his  order  he  had  no  funds  in  his  hands  as  trea- 
surer belonging  to  the  village,  and  could  not  have  paid  the 
money  unless  he  had  done  so  out  of  his  private  means. 

George  Gordon,  the  reeve,  swore  that  the  coroner  held 
the  investigation  contrary  to  the  wish  of  the  authorities  of 
the  village,  and  contrary,  as  he  believed,  to  the  wishes  of 
the  great  nlajority  of  the  inhabitants  :  that  the  corporation 
declined  to  pay  him  because  they  believed  the  inquisition 
to  be  unnecessary,  and  that  the  coroner's  acting  in  the  mat- 
ter was  officious  and  intermeddling,  for  the  sake  of  the  fees 
only. 

The  clerk  of  the  municipal  council  swore  that  he  was 
then,  and  is  a  fire  insurance  agent :  that  the  buildings 
burnt  were  an  old  dwelling-house,  and  the  frame  of  an  old 
tannery :  that  immediately  after  the  fire  the  coroner  came 
to  him,  and  desired  him  as  such  insurance  agent  to  request 
him  to  hold  an  inquest,  which  the  deponent  utterly  refused 
to  do,  believing  it  to  be  unnecessary :  that  the  buildings  had 
been  for  some  time  tenantless,  were  very  much  out  of  repair, 
and  as  he  believed  were  resorted  to  by  persons  of  bad  habits, 
and  that  he  and  others  were  rather  well  pleased  that  they 
had  been  burnt :  that  as  clerk  he  was  well  aware  that  O'Sul- 
livan,  the  constable,  had  a  large  account  against  the  corpo- 
ration for  services  as  constable  at  the  time  of  the  enquiry. 

The  high  constable  of  the  village.  Baker,  swore  that  he 
did  not  call  upon  0' Sullivan  to  go  in  search  of  suspected 
persons,  as  0' Sullivan  had  sworn :  that  he  had  no  know- 
ledge of  any  such  persons  :  that  0' Sullivan's  affidavit,  so 
far  as  it  related  to  any  such  matter,  was  entirely  untrue  ; 
and  that  so  far  as  he  could  judge  but  few  if  any  inhabitants 
of  the  village  desired  that  any  enquiry  should  take  place, 
and  that  there  was  a  strong  and  general  feeling  against  it. 
And  the  constable,  O'Sullivan,  made  an  affidavit  on  this 
side  also,  in  which  he  swore  that  the  buildings  were  of  little 
value,  and  for  a  long  time  had  not  been  occupied  by  respec- 
table people  :  that  the  coroner  gave  him  several  subpoenas  to 
serve  on  persons  whose  evidence  he  required,  which  he 
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served  :  that  he  did  not  lay  before  the  coroner  any  informa- 
tion in  writing,  nor  give  him  any  verbal  information,  asking 
for  or  demanding  that  an  inquest  should  be  held,  and  did  not 
tell  him  that  it  was  a  very  general  opinion  that  the  fire  was 
the  work  of  an  incendiary. 

In  addition  to  the  affidavits  before  mentioned,  the  coroner, 
Fergus,  made  an  affidavit  that  on  the  first  day  of  the  enquiry 
he  found  that  Mr.  Gordon,  the  reeve  of  Trenton,  would  be 
a  material  witness  in  the  case,  and  sent  a  summons  for  him  : 
that  the  constable  returned  without  being  able  to  find  him, 
and  reported  that  the  best  information  he  could  get  of  him 
was  that  he  was  seen  in  Long's  ball  alley,  and  was  under 
the  influence  of  liquor  :  that  the  coroner  was  obliged  in  con- 
sequence to  adjourn  the  inquest :  that  the  constable  returned 
next  morning  that  he  had  served  Gordon  with  the  subpoena : 
that  Gordon  went  to  Belleville,  and  did  not  return  till  late 
in  the  evening  :  that  on  the  third  day  he  came,  and  admitted 
that  he  had  said  when  the  buildings  were  burnt  that  they 
were  no  great  loss,  the  tannery  being  old  and  of  no  use  but 
for  firewood,  and  the  other  being  used  as  a  receptacle  for 
bad  characters  :  that  an  ill  feeling  existed  between  Gordon 
and  him :  that  when  he  presented  his  order  the  treasurer 
went  to  Gordon,  and  asked  if  he  should  pay  it,  and  Gordon 
at  once  ordered  him  not  to  pay,  and  said  then,  and  several 
times  afterwards,  that  deponent  should  never  be  paid  a  far- 
thing if  he  could  help  it,  which  the  deponent  believed  was 
from  spite,  and  not  from  a  sense  of  justice.  He  swore  that 
another  coroner  held  an  inquest  on  another  fire  in  the  same 
village,  by  which  an  old  tavern  stand  was  burnt,  and  that 
the  treasurer  paid  him  his  fees  for  the  same. 

Wallhridge,  Q.  C,  shewed  cause.  Christopher  Robinson 
supported  the  rule. 

Robinson,  C.  J. — It  is  quite  clear  by  the  act  that  the 
coroner  is  made  the  judge  of  the  necessity  for  an  enquiry  in 
each  particular  case.  The  former  act,  18  Vic,  ch.  157, 
which  was  limited  to  Quebec  and  Montreal,  made  it  the 
duty  of  the  officers  mentioned  in  it  to  institute  an  enquiry 
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into  the  origin  of  every  fire  in  either  of  those  cities,  by 
which  a  house  or  other  building  should  be  wholly  or  in  part 
consumed  ;  and  the  present  act  recites  that  it  is  expedient 
that  the  cause  of  every  fire  by  which  a  house  or  other  build- 
ing, in  any  city  or  incorporated  town  or  village  may  be 
wholly  or  in  part  consumed,  should  he  enquired  into.  But 
in  the  enacting  part  of  the  statute  this  intention  of  compel- 
ling an  enquiry  into  any  such  case  without  discrimination  is 
departed  from,  so  far  that  it  is  not  made  the  duty  of  the 
coroner  to  institute  an  enquiry,  nor  shall  an  enquiry  be  had 
"  until  it  has  been  first  made  to  appear  to  him  that  there  is 
reason  to  believe  that  the  fire  was  the  result  of  culpable  or 
negligent  conduct  or  design,  or  occurred  under  such  circum- 
stances as  in  the  interests  of  justice,  and  for  the  due  protec- 
tion of  property,  require  an  investigation." 

I  think  the  coroner  is  made  the  judge  of  the  necessity,  as 
we  have  already  stated,  and  that  his  title  to  the  fee  given  by 
the  act  for  making  the  enquiry,  does  not  depend  upon  his 
being  able  to  make  it  appear  to  the  reeve,  or  to  any  one 
else,  that  an  enquiry  was  proper.  There  is  nothing,  I  think, 
in  the  third  clause  of  the  act  to  shew  a  contrary  intention  in 
the  legislature.  It  rather  confirms  me  in  the  opinion  I  have 
expressed.  It  might  sometimes  be  imprudent  and  highly 
inexpedient  to  require  the  coroner  to  make  public  his 
grounds  of  suspicion.  If,  on  the  other  hand,  there  is  dan- 
ger of  coroners  abusing  the  authority  given  to  them  by  the 
statute,  and  holding  enquiries  for  the  sake  of  fees,  when 
there  is  manifestly  no  occasion  or  pretence  for  it,  the  legis- 
lature can  provide  a  check. 

I  think  the  treasurer  should  be  ordered  by  mandamus  to 
pay  the  coroner's  proper  charge  under  the  act  out  of  any 
funds  he  may  have  in  the  treasury. 

McLean,  J. — By  the  affidavit  of  the  complainant  the  re- 
fusal to  pay  appears  to  have  been  in  consequence  of  the 
order  of  John  A.  Gordon,  then  reeve  of  the  village,  who 
was  called  in  by  the  treasurer  and  consulted  as  to  whether 
it  should  or  should  not  be  paid.  That  order  was  given,  as  ap- 
pears from  the  affidavit  of  George  H.  Gordon,  by  him  as 
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reeve ;  and  the  corporation  refused  to  pay  the  amount  of  the 
coroner's  charges  because  they  believed  the  inquisition  to  be 
unnecessary,  and  that  the  coroner's  acting  in  the  matter  was 
officious  and  intermeddling,  and  only  for  the  sake  of  fees. 
The  refusal  then  to  pay  the  complainant  was  not  the  mere 
refusal  of  the  treasurer,  but  appears  to  have  been  by  the 
direction  of  the  reeve  or  presiding  officer  of  the  council  in 
the  first  instance,  and  subsequently  of  the  council  of  the 
village.  An  action  was  brought  by  the  complainant  against 
the  treasurer  in  the  division  court  to  recover  the  amount 
claimed,  but  the  acting  judge  very  properly  decided  that  the 
action  could  not  be  maintained  against  the  treasurer,  as  he 
had  no  authority  to  pay  money  contrary  to  the  express  order 
of  the  council,  and  could  not  be  held  personally  responsible, 
and  the  complainant  was  advised  to  apply  for  a  mandamus, 
as  he  has  now  done.  He  is  now  met  by  the  treasurer  with 
affidavits  that  it  was  the  general  opinion  of  the  inhabitants 
that  the  enquiry  was  officious  and  unnecessary,  and  that 
conclusion  seems  to  have  been  arrived  at  from  the  fact  that 
the  buildings  were  old  and  of  little  value,  and  that  the  house 
not  being  kept  locked  by  the  owner  had  become  at  night  the 
resort  of  immoral  and  dissolute  persons. 

It  is  not  attempted  to  be  shewn  that  the  general  belief  of 
the  inhabitants  at  the  time  was  otherwise  than  is  stated  as 
to  the  fire  being  caused  by  some  incendiary,  and  as  to  the 
necessity  for  making  enquiry  as  to  that  fact,  it  was  not  for 
the  corporation  or  the  inhabitants  generally  to  decide,  but 
for  the  complainant,  on  whom  the  duty  was  thrown  by  law 
when  "  it  was  made  to  appear  to  him  that  there  was  reason 
to  believe  that  the  fire  was  the  result  of  culpable  or  negligent 
conduct  or  design,  or  occurred  under  such  circumstances  as  in 
the  interests  of  justice,  and  for  the  due  protection  of  proper- 
ty, to  require  an  investigation."  The  proviso  to  the  second 
section  of  the  act  prohibits  an  enquiry  to  be  had  until  these 
preliminary  matters  are  made  to  appear  to  a  coroner,  but  it 
does  not  point  out  how  they  shall  be  brought  before  him  or 
made  to  appear,  and  it  therefore  rests  with  him  to  act  upon 
such  information  as  he  may  deem  sufficient,  whether  upon 
oath  or  otherwise.    In  this  case  the  coroner  swears  that  he 
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was  informed  by  a  constable  of  the  name  of  O'Sullivan  that 
the  general  opinion  was  that  the  fire  was  the  work  of  an  in- 
cendiary, and  that  four  persons  were  seen  on  a  hill  near  the 
premises  when  the  fire  was  first  discovered,  who  were  sus- 
pected of  having  been  the  incendiaries,  and  that  O'Sullivan 
also  stated  that  he  had  been  called  upon  by  the  high  consta- 
ble of  the  village  to  go  with  him  in  search  of  these  persons. 
If  such  information  was  laid  before  the  coroner,  whether 
true  or  false,  and  the  general  belief  was  in  the  village  that 
the  buildings  had  been  set  on  fire,  he  was  quite  justified  in 
considering  that  the  interests  of  justice  and  the  protection 
of  property  required  an  investigation  of  the  circumstances 
connected  with  the  fire. 

Though  the  buildings  may  have  been  out  of  repair  and  of 
little  value,  and  the  house  may,  most  probably  against  the 
will  of  the  owner,  have  been  used  for  improper  purposes,  it 
is  not  on  that  account  to  be  supposed  that  an  enquiry  into 
the  cause  of  the  fire  was  either  intermeddling  or  officious  on 
the  part  of  the  coroner.  The  character  of  the  buildings 
could  not  afi"ord  any  excuse  or  palliation  of  the  olFence  of 
the  incendiary  in  destroying  them,  though  it  might  lessen 
the  regret  of  persons  living  near  them  at  seeing  them  de- 
stroyed. 

The  enquiry  having  been  instituted  under  circumstances 
which  certainly  seemed  to  call  for  it,  the  coroner  became 
entitled  to  $10  per  day  for  three  days  of  its  continuance, 
and  by  the  seventh  section  of  the  act  it  is  provided  that  the 
official  order  of  the  coroner  upon  the  treasurer  shall  be  paid 
by  the  treasurer  out  of  any  funds  he  may  then  have  in  the 
treasury,  as  he  is  thereby  commanded  to  do  upon  the  presen- 
tation  of  such  order.  The  treasurer  has  now  filed  an  affida- 
vit that  at  the  time  the  order  was  presented  he  had  not  funds 
of  the  municipality  in  his  possession  from  which  to  pay  the 
amount :  but  that  excuse  was  not  made  at  the  time ;  on  the 
contrary,  the  payment  was  refused  by  order  of  the  reeve, 
and  the  council  afterwards,  as  appears  by  Gordon's  affidavit, 
declined  to  pay  it  because  they  considered  the  enquiry  to 
be  meddling  and  officious,  and  made  for  the  sake  of  fees.  If 
on  presenting  the  order  the  complainant  had  been  informed 
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that  it  could  not  be  paid  for  want  of  funds,  such  a  reply 
would  not  have  amounted  to  a  refusal,  and  would  have  af- 
forded no  reason  for  an  application  for  a  mandamus ;  but  an 
absolute  refusal  to  pay  seems  to  have  left  to  the  complain- 
ant no  alternative  but  to  submit  to  injustice  or  to  bring  the 
matter  before  a  court  having  authority  to  compel  the  pay- 
ment of  the  amount  claimed. 

I  think  that  a  mandamus  should  issue  directed  to  the 
treasurer  of  the  municipality  of  the  village  of  Trenton,  com- 
manding him  from  the  moneys  of  the  municipality  to  pay 
the  amount  claimed,  and  that  the  costs  of  this  application 
and  of  the  mandamus  should,  if  applied  for,  be  borne  by  the 
treasurer  and  the  corporation,  who  by  their  improper  refusal 
to  pay  have  made  this  application  necessary. 

Burns,  J.,  concurred. 

Rule  absolute. 


Wilson  v.  The  Corporation  op  the  County  of  Middlesex 
AND  Arthur  Langham. 

Bridge — Right  of  municipal  corporations  to  impose  toll — 22  Vic,  ch.  99,  sec.  317, 
sub-sec.  7 — sec.  201 — Effect  of — Right  to  replevy  goods  seized  under  hy-law 
not  quashed. 

The  general  power  given  to  municipal  corporations  by  22  Vic,  ch.  99,  sec. 
317,  sub-sec.  7,  to  pass  by-laws  for  raising  money  by  toll  on  any  road  or 
bridge,  does  not  repeal,  but  is  subject  to  the  exemptions  allowed  by  the 
16  Vic,  ch.  190,  sec.  31. 

Held,  therefore,  that  the  county  council  could  not  impose  a  toll  upon  the 
plaintifi,  who  passed  over  less  than  100  yards  of  the  road,  including  the 
bridge  in  question. 

Held  also,  that  he  might  replevy  goods  seized  for  such  toll,  although  the 
by-law  imposing  it  continued  in  force,  for  the  statute  (22  Vic,  ch.  99, 
sec.  201)  which  prevents  actions  being  brought  for  any  thing  done  under 
a  by-law  until  it  has  been  quashed,  applies  only  to  suits  for  the  recovery 
of  damages. 

Replevin,  for  a  carriage,  horse  and  harness  of  the  plain- 
tiff, taken  by  defendants  in  the  gravelled  road  leading  from 
the  city  of  London  to  Port  Stanley,  and  on  that  portion  of 
said  road  which  immediately  adjoins  Westminster  Bridge. 

Avoivry^  because,  before  the  taking  and  detaining  of  the 
said  goods  and  chattels  by  the  defendants,  and  before  the 
commencement  of  this  suit,  the  said  corporation  by  a  by-law 
duly  passed  assumed  the  said  gravelled  road  leading  from 
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the  said  city  of  London  to  Port  Stanley,  usually  called  the 
Port  Stanley  road,  as  a  county  road,  and  likewise  by  the 
said  by-law  assumed  the  said  Westminster  Bridge  as  a  county 
bridge,  the  said  roads  and  bridges  lying,  as  the  defendants 
say  they  do  respectively  lie,  within  a  township  of  the  said 
county  of  Middlesex,  to  wit,  the  township  of  Westminster, 
and  within  the  municipality  of  the  county  of  Middlesex ;  and 
the  said  defendants  further  say,  that  after  the  assumption  of 
the  said  road  and  bridge  as  a  county  road  and  bridge 
respectively  as  aforesaid,  to  wit,  on  the  2nd  of  April,  1859, 
the  said  corporation  duly  passed  a  certain  other  by-law  for 
raising  money  by  toll  on  the  said  Westminster  Bridge,  to 
defray  the  expense  of  making  and  repairing  certain  of  the 
roads  and  bridges  so  assumed  as  aforesaid,  including  the 
said  Westminster  Bridge,  and  to  regulate  the  rate  of  toll  to 
be  paid  to  the  person  entitled  to  receive  the  same  for  passage 
over  and  upon  the  said  roads  and  bridges,  including  the  said 
Westminster  Bridge ;  and  the  said  defendants  say  that  b}^ 
the  said  last  mentioned  by-law  the  rate  of  toll  directed  to  be 
paid  to  the  parties  entitled  to  receive  the  same  for  passage 
over  and  upon  the  said  Westminster  Bridge  was,  for  every 
vehicle  drawn  by  one  horse  or  other  animal,  and  not  passing 
over  more  than  one  hundred  yards  of  the  Port  Stanley  road, 
one  penny :  that  the  said  by-law  being  in  force,  and  the 
plaintiff's  carriage  being  liable  to  pay  the  said  toll  of  Id.,  the 
defendant  Langham,  being  duly  authorised  by  the  corpora- 
tion, demanded  the  same,  and  on  refusal  seized  the  property 
as  a  distress  for  the  said  toll,  &c. 

Plea^  to  the  avowry,  that  the  defendants,  the  corporation 
of  the  county  of  Middlesex,  by  virtue  of  the  said  by-law,  and 
under  Her  Majesty's  order  in  council  of  this  province,  bear- 
ing date  the  31st  of  May,  1851,  purchased  and  acquired  the 
London  and  Port  Stanley  road,  in  the  said  avowry  mentioned, 
the  said  bridge  being  part  of  the  said  road,  and  acquired  as 
an  integral  portion  thereof,  and  the  defendants,  the  corpora- 
tion of  the  county  of  Middlesex,  have  ever  since  held,  and 
now  hold  the  said  road  and  bridge  under  and  by  virtue  of 
the  said  order  in  council,  and  by  no  other  right  or  title. 

And  the  plaintiff  further  says,  that  he  resides  upon  a 
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certain  highway  called  the  Wortley  road,  leading  from  the 
Commissioners'  road  in  a  northerly  direction  towards  the  city 
of  London,  which  Wortley  road  intersects  the  said  London 
and  Port  Stanley  road  at  a  distance  less  than  one  hundred 
yards  from  the  eastern  terminus  of  the  London  and  Port 
Stanley  road  ;  that  in  passing  along  the  said  Wortley  road 
to  York  Street,  in  the  city  of  London,  he  necessarily  travels 
upon  a  portion  of  the  said  London  and  Port  Stanley  road, 
and  upon  the  said  bridge,  but  both  less  than  one  hundred 
yards,  from  the  intersection  of  the  said  Wortley  road  to 
York  Street,  in  the  said  city  of  London ;  that  at  the  said 
time  when,  &c.,  he  was  driving  his  mare  and  carriage  along 
the  said  traverse  between  the  Wortley  road  and  York  Street, 
having  travelled  and  intending  to  travel  a  distance  less  than 
one  hundred  yards  on  the  said  London  and  Port  Stanley 
road,  as  the  defendant  Arthur  Langham  well  knew,  when  the 
defendant  Arthur  Langham,  as  the  servant  and  agent  of  the 
other  defendants,  demanded  toll  from  the  plaintiff,  which  he 
refused  to  pay,  for  the  causes  aforesaid,  and  the  defendant 
Arthur  Langham,  as  the  servant  and  agent  for  the  other 
defendants,  seized  the  said  mare,  &c.,  for  non-payment  of 
the  said  toll,  as  in  the  said  declaration  mentioned. 

Demurrer,  on  the  ground  that  the  plaintiff  admits  the 
existence  of  the  by-law  in  the  avowry  secondly  set  out  as 
being  a  legal  by-law,  and  as  a  consequence  a  good  justi- 
fication. 

Uecles,  Q.  C,  for  the  demurrer. 

The  plaintiff  in  person,  {C.  Bohinson  with  him),  contra, 
relied  upon  Wilson  v.  Groves,  17  U.  C.  R.  419,  as  in  effect 
deciding  this  case  also. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  seems  intended  to  bring  up  the  question  that 
was  before  us  in  Wilson  v.  Groves,  (17  U.  C.  R.  419,)  with 
this  variation,  that  we  are  now  to  consider  whether  the  by- 
law stated  in  the  plea  to  have  been  passed  on  the  2nd  of 
April,  1859,  taken  in  connexion  with  the  new  municipal  act 
22  Vic,  ch.  99,  sec.  317,  sub-sec.  7,  has  given  to  the  county 
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council  of  Middlesex  a  right  to  impose  a  toll  upon  the  bridge 
in  question,  which  we  thought  they  had  no  right  to  impose 
as  the  law  stood  before  the  statute  22  Vic,  ch.  99,  was 
passed. 

That  statute  has  not  repealed  the  statute  16  Vic,  ch.  190, 
or  any  of  those  clauses  in  it  which  it  was  necessary  to  con- 
sider in  the  case  of  Wilson  v.  Groves :  that  is,  it  does  not 
expressly  repeal  those  provisions,  either  wholly  or  in  part. 
But  by  the  317th  clause  of  the  new  municipal  act,  which  was 
not  in  force  when  the  question  arose  in  Wilson  v.  Groves, 
the  municipal  council  of  every  county  is  empowered  to  pass 
by-laws  "  for  raising  money  by  toll  on  any  bridge,  road,  or 
other  work,  to  defray  the  expense  of  making  or  repairing 
the  same."  This  enactment,  it  is  argued  on  the  part  of  the 
defendants,  has  virtually  repealed  those  sections  of  the  16 
Vic,  ch.  190,  on  which  our  judgment  was  founded  in  Wilson 
V.  Groves,  leaving  the  county  council  at  liberty  to  impose  a 
toll  upon  Westminster  Bridge,  near  London,  although  it 
forms  part  of  the  London  and  Port  Stanley  road,  and  not- 
withstanding the  exception  contained  in  the  proviso  at  the 
end  of  the  31st  section  of  the  16  Vic,  ch.  190,  which  by  the 
59th  section  of  the  same  act  was  to  be  applied  in  regard  to 
this  road  acquired  by  purchase  from  the  government. 

We  do  not  think  such  an  effect  can  properly  be  attributed 
to  the  317th  section  of  the  present  municipal  act.  That  clause 
is  nothing  in  effect  but  a  continuation  of  the  same  general 
power  to  impose  tolls  on  roads  or  bridges,  which  has  always 
been  in  force  since  the  12  Vic,  ch.  81,  was  passed ;  and  it 
would  not  be  reasonable  to  impute  to  it  the  effect  of  abolish- 
ing the  privilege  which  had  before  existed  in  favour  of  persons 
using  not  more  than  100  yards  of  any  toll  road  under  the 
16  Vic,  ch.  190,  sec.  31,  taken  in  connexion  with  the  proviso 
at  the  end  of  the  second  clause  of  the  same  act. 

When  the  county  purchased  the  London  and  Port  Stanlej^ 
road  from  the  government,  they  took  it  subject  to  whatever 
exemptions  from  toll  existed  at  the  time  of  the  transfer,  and 
no  one  can  suppose  that  the  317th  section  of  the  22  Vic,  ch, 
99,  which  is  only  a  repetition  of  the  former  enactment,  was 
intended  to  relieve  them  from  that  exemption.  That  clause 
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was  only  intended  to  apply  to  the  general  authority  to  be 
exercised  by  the  councils,  when  no  particular  exception  or 
exemption  created  by  former  statutes  should  stand  in  the  way. 
Where  there  is  no  notice  taken  of  these  exemptions,  and 
nothing  to  indicate  that  the  legislature  intended  to  abolish 
them,  we  must  look  upon  them,  I  think,  as  continuing  quali- 
fications and  restrictions  upon  the  general  power  to  legislate 
by  by-law. 

The  pleadings  bring  up  the  question  whether  the  council 
could  legally  pass  such  a  by-law  as  they  are  stated  to  have 
passed  in  April,  1859,  consistently  with  the  public  statutes 
which  we  are  bound  to  notice  ;  and  it  has  been  argued  that 
at  all  events,  until  the  by-law  has  been  quashed,  the  201st 
clause  of  the  present  municipal  act  prevents  any  action  being 
brought  for  any  thing  done  under  the  by-law.  We  do  not 
think  that  that  provision  extends  further  than  to  prevent 
actions  being  brought  for  the  recovery  of  damages,  in  which 
it  may  be  important  to  be  able  to  tender  amends.  The 
action  of  replevin  is  brought  to  try  the  right  in  the  property 
replevied,  and  it  would  in  many  cases  be  useless  if  it  could 
not  be  instituted  until  after  the  by-law  had  been  quashed. 

Judgment  for  plaintiff  on  demurrer. 


Harris  et  al.  v.  Dunn. 

Recovery  against  one  joint  contractor — Action  against  the  others. 

The  plaintiff  having  sued  one  of  two  joint  contractors,  the  other  being  out 
of  the  jurisdiction,  and  having  recovered  judgment  against  him,  cannot 
afterwards  sue  the  other. 

Appeal  from  the  county  court  of  the  county  of  Middlesex. 

This  action  was  brought  against  the  defendant  as  if  he 
were  a  sole  contractor,  for  goods  sold  and  delivered,  interest, 
and  money  due  on  an  account  stated. 

The  defendant  pleaded  in  abatement,  on  the  ground  that 
one  Adolphus  Urlin,  who  was  still  living,  and  at  the  com- 
mencement of  the  suit  resided  within  the  jurisdiction  of  the 
court,  contracted  the  debt  sued  for  jointly  with  the  defendant. 

To  this  the  plaintiffs  replied,  admitting  that  the  debt 
was  contracted  jointly  by  the  defendant  and  Urlin,  but 
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alleging  that  on  the  6th  day  of  August,  1857,  the  defendant 
was  out  of  the  jurisdiction  of  the  court,  and  out  of  the  pro- 
vince, and  that  on  that  day  the  plaintiff  sued  Adolphus  Urlin 
for  the  causes  of  action  in  the  declaration  mentioned,  and 
that  judgment  was  obtained  against  him  on  the  20th  day  of 
August,  1857,  which  judgment  was  still  unsatisfied,  and  that 
the  same  cause  of  action  still  subsisted  against  the  defendant. 

The  defendant  demurred  to  this  replication,  on  the  ground 
that  the  debt  having  been  contracted  jointly  by  the  defendant 
and  Urlin,  and  a  judgment  having  been  obtained  against 
Urlin  which  was  still  subsisting,  no  action  could  be  sustained 
against  the  defendant  for  the  same  cause  of  action  as  for  a 
separate  personal  liability. 

The  demurrer  was  argued  before  the  county  court  of  the 
county  of  Middlesex,  and  the  learned  judge  of  that  court, 
on  the  authority  of  King  v.  Hoare,  13  M.  &  W.  494,  gave 
judgment  in  favor  of  the  defendant,  against  which  the  plain- 
tiff appealed. 

Adam  Wilson,  Q.  C,  for  the  appeal. 

Cromhie,  contra,  cited  King  v.  Hoare,  13  M.  &  W.  494 ; 
Hollowell  V.  MacDonell  et  al.,  8  C.  P.  21. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C.  J. — I  think  the  judgment  was  correct,  and 
that  this  appeal  must  be  dismissed  with  costs. 

The  last  clause  of  the  statute  59  Geo.  III.,  ch.  25,  was  an 
indication  that  the  intention  of  the  legislature  was  that  a 
judgment  against  the  co-contractor  who  was  allowed  to  be 
sued  alone  discharged  the  other  from  liability,  and  though 
that  act  was  not  in  force  while  these  proceedings  were  going 
on,  yet  I  see  nothing  in  the  provisions  substituted  for  it  in 
the  Common  Law  Procedure  Act  which  can  take  this  case 
out  of  the  principle  of  the  common  law  as  laid  down  in  the 
judgment  in  King  v.  Hoare. 

McLean,  J. — Before  the  passing  of  the  act  59  Geo.  III., 
ch.  25,  (as  recited  in  the  preamble  of  that  act,)  if  any  joint 
obligor,  contractor,  or  partner,  were  sued  in  any  action 
without  naming  the  other  joint  obligors,  contractors,  or 
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partners,  the  defendant  might  plead  the  same  in  abatement 
of  such  action,  to  the  great  delay  of  justice  in  such  cases, 
where  one  or  more  joint  obligors,  contractors  or  partners, 
were  residing  out  of  the  jurisdiction  of  the  courts  of  this 
province,  and  could  not  be  served  with  process.  That  act 
was  passed  to  remedy  such  delay,  and  it  provided  that  an 
action  against  any  joint  contractor  should  not  thereafter 
abate  on  account  of  any  joint  contractor  or  partner  not 
being  made  defendant,  unless  the  party  pleading  such  matter 
in  abatement  should  shew  to  the  court  that  such  joint  con- 
tractor or  partner  was  living  within  the  jurisdiction  of  the 
court,  so  that  he  could  be  served  with  process. 

The  second  section  provided  that  a  joint  obligation  or 
contract  might  be  given  in  evidence  against  any  one  or  more 
of  the  joint  obligors  or  contractors  ;  and  the  third  section  de- 
clared that  no  execution  should  issue  for  satisfaction  of  any 
judgment  against  one  or  more  of  joint  obligors  or  contractors 
until  the  bond  or  obligation,  or  other  written  evidence  on 
which  a  judgment  might  be  had,  be  first  filed  with  the  record 
of  the  judgment. 

That  act  did  not  provide  for  any  proceeding  against  any 
absent  obligor  or  contractor  after  judgment  obtained  against 
his  joint  obligors  or  contractors,  and  from  its  requiring  the 
written  evidence  of  the  debt  to  be  filed  with  the  record,  a 
strong  presumption  arises  that  the  judgment  obtained  was 
intended  to  be  final. 

The  sixth  section  of  7  W.  IV.,  ch.  3,  contains  a  provision 
similar  to  that  in  the  first  section  of  59  Geo,  III.,  ch.  25,  in 
reference  to  actions  against  joint  obligors  or  contractors,  and 
that  section  is  not  repealed  by  the  Common  Law  Procedure 
Act,  though  it  contains  similar  provisions  as  to  the  abatement 
or  continuance  of  actions  against  joint  obligors  or  contractors, 
in  case  of  any  of  them  being  absent  from  the  province  ;  and 
the  former  act,  59  Geo.  III.,  ch.  25,  is  repealed.  The  pro- 
vision requiring  the  written  evidence  on  which  a  judgment 
was  obtained  against  one  or  more  of  joint  contractors,  in  the 
absence  of  any  other  of  such  contractors,  to  be  filed  with  the 
record  before  the  issuing  of  execution  is  not  re-enacted  in 
the  Common  Law  Procedure  Act,  and  is  therefore  not  now 
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in  force,  but  in  all  other  respects  the  law  is  on  the  same 
footing  as  it  was  established  by  the  59  Geo.  III.,  ch.  25, 
and  though  many  actions  must  have  been  brought  and  judg- 
ments recovered  in  cases  similar  to  the  present,  I  am  not 
aware  that  the  question  has  before  been  brought  up  whether 
an  action  can  be  maintained  against  a  joint  contractor  who 
was  absent  from  the  province  and  not  sued  with  his  co- 
contractor. 

The  73rd  section  of  the  Common  Law  Procedure  Act, 
1856,  declares  that  in  any  action  like  the  present  brought 
against  a  joint  contractor,  the  action  shall  not  abate  on  ac- 
count of  any  other  joint  contractor  not  being  made  defen- 
dant, unless  the  party  pleading  such  non-joinder  shall  aver 
in  his  plea  that  such  joint  contractor  is  living  within  the 
limits  of  Upper  Canada,  and  shall  state  the  place  of  his 
residence,  nor  unless  an  affidavit  of  the  truth  of  such  plea  be 
filed  therewith.  Now  the  plea  of  the  defendant  alleges  that 
the  debt  sued  for  was  jointly  contracted  with  one  Adolphus 
Urlin,  and  his  place  of  residence  in  the  province  is  stated, 
and  an  affidavit  is  filed  of  the  truth  of  the  plea,  and  all  the 
requirements  of  the  statute  being  supplied,  without  which  the 
action  would  not  abate,  it  follows  by  a  necessary  inference 
that  with  all  the  necessary  statements  in  the  plea  and  affida- 
vit it  must  abate.  The  defendant  being  sued  alone  on  a 
joint  contract  had  a  right  to  plead  the  non-joinder  of  his  co- 
contractor,  and  that  being  admitted  by  the  plaintiff,  an 
attempt  is  made  to  shew  a  reason  for  the  non-joinder  by 
shewing  a  judgment  recovered  against  the  co-contractor  in 
the  absence  of  the  defendant  from  the  province.  The  plain- 
tiffs have  exercised  the  right  given  to  them  by  the  statute  to 
proceed  against  one  of  their  joint  debtors  in  the  absence  of 
the  other,  and  having  obtained  their  judgment  against  him, 
their  only  remedy  is  upon  that  judgment.  If  one  of  several 
joint  debtors  resident  in  the  province  be  sued,  and  a  judgment 
recovered,  the  other  joint  debtors  could  plead  in  abatement 
in  any  action  against  them  the  non-joinder  of  the  other 
against  whom  the  judgment  m^ay  have  been  obtained,  and  if 
the  action  were  brought  against  that  one  and  the  others,  the 
prior  recovery  would  be  a  bar  to  any  second  action  against 
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the  party  sued  alone,  so  that  no  action  could  be  maintained 
for  the  same  joint  cause  of  action  where  a  recovery  has  been 
had  against  one  of  several  joint  debtors  or  contractors. 
Then  the  absence  of  the  defendant  from  the  province  cannot 
make  him  more  liable  than  if  he  had  been  in  the  province, 
and  had  not  been  sued  with  his  joint  contractor  Urlin.  The 
case  of  King  et  al.  v.  Hoare,  (13  M.  &  W.  494,)  establishes 
that  a  judgment  without  satisfaction  recovered  against  one 
of  two  joint  debtors  is  a  bar  to  an  action  against  the  other, 
and  I  think  is  conclusive  against  the  plaintiff  in  the  present 
case. 

The  legislature  may  think  it  reasonable  that  a  party 
should  not  be  relieved  from  his  obligation  except  by  pay- 
ment, but  so  long  as  the  law  remains  as  it  is  at  present,  I 
think  a  plaintiff  is  not  at  liberty  to  proceed  against  one  of 
joint  debtors  and  recover  a  judgment,  and  then  at  his 
pleasure  to  proceed  against  another  to  enforce  the  payment 
of  the  same  demand.  I  think  the  defendant  is  entitled  to 
judgment  on  the  demurrer,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Burns,  J.,  concurred. 

Appeal  dismissed. 


Vanhorn  v.  The  Grand  Trunk  Railway  Company  op 
Canada. 

Negligence  in  construction  of  railway — Right  of  action — Limitation. 

The  plaintiff  sued  defendants  for  so  negligently  constructing  their  railway 
as  to  obstruct  a  water  course  by  which  his  land  had  been  drained,  thereby 
causing  the  same  to  overflow  and  injure  his  crops. 

Held,  that  an  action  would  lie,  and  might  be  brought  within  six  months 
from  the  time  when  the  injury  accrued. 

First  count. — That  the  plaintiff  was  possessed  of  a  farm  in 
the  township  of  Pittsburgh,  which  was  of  right,  and  should 
continue  to  be,  drained  by  a  certain  stream,  drain  or  water- 
course passing  through  the  same,  and  defendants  erected 
their  railway  over  the  said  stream,  drain  or  water-course, 
and  adjoining  the  said  farm  of  the  plaintiff,  in  so  unskilful, 
improper,  and  insufficient  a  manner  as  to  obstruct  and 
impede  the  proper  and  usual  flow  of  the  said  stream,  drain 
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or  water-course,  whereby  the  said  farm  of  the  plaintilF  has 
been  overflowed  with  water,  and  the  plaintiff  has  been  hin- 
dered and  prevented  from  the  enjoyment  and  cultivation 
thereof,  and  the  crops  have  been  injured  and  destroyed. 

Second  count.— That  the  plaintiff  had  a  farm  in  Pittsburgh, 
across  which  the  defendants  erected  their  railway  in  so 
unskilful  a  manner,  that  owing  to  the  insufficiency  of  the 
drains  and  culverts  made  by  the  defendants,  a  large  quantity 
of  water  overflowed  the  farm,  whereby  the  plaintiff  was  hin- 
dered from  the  enjoyment  and  cultivation  thereof,  and  the 
crops  of  the  plaintifi"  have  been  injured  and  destroyed. 

Third  count. — That  the  plaintiff"  was  possessed  of  a  farm  in 
Pittsburgh,  upon  and  across  which  the  defendants  erected 
their  railway  in  so  unskilful  a  manner  as  to  cause  a  large 
quantity  of  water  to  overflow  the  farm,  whereby  the  plaintiff 
was  hindered  from  the  enjoyment  and  cultivation  thereof, 
and  the  plaintiff's  crops  had  been  injured  and  destroyed. 

Pleas — Not  guilty,  to  all  the  counts  separately,  marked  as 
being  by  statutes  14  &  15  Vic,  ch.  51,  sec.  20;  and  16  Vic, 
ch.  37,  s6e,  2. 

The  tjrial  took  place  at  Kingston,  before  Burns,  J.,  and 
the  facts  appeared  as  follow : 

The  plaintiff"  was  the  owner  of  the  east  half  of  the  lot  in 
question,  and  his  father  owned  the  other  half,  though  before 
the  plaintiff"  obtained  the  east  half  his  father  owned  the  whole 
lot.  Through  the  half  of  the  lot  owned  by  the  father  there 
ran  a  natural  stream  or  water-course,  which  he  from  time  to 
time  had  rendered  more  serviceable  to  drain  the  land  by 
cleaning  and  deepening  it  in  places,  and  straightening  it  by 
ditching  across  angles  and  cutting  off  turns  and  windings  of 
the  stream.  While  he  was  the  owner  of  the  whole  lot  he 
had  constructed  artificial  drains  from  that  part  of  the  lot 
which  he  subsequently  transferred  to  the  plaintiff  into  the 
natural  stream,  by  which  means  the  plaintiff's  land  was 
drained.  The  plaintiff  had  been  in  possession  of  the  east 
half  of  the  lot  for  some  five  or  six  years.  In  October,  1855, 
his  father  conveyed  a  portion  of  his  own  half  of  the  lot  to 
the  defendants  for  the  purposes  of  the  railway,  and  the 
defendants  paid   him  for  it.     The  construction  of  the 
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railway  was  completed  in  1856,  and  the  line  crossed  the 
natural  stream  spoken  of.  In  constructing  the  railway 
across  the  stream  the  defendants  filled  up  the  straight 
channel  which  the  plaintiff's  father  had  made,  in  order  that 
they  might  carry  the  stream  at  right  angles  across  the  line 
of  railway,  as  being  more  suitable  for  the  railway.  This 
did  not  restore  the  stream  to  its  old  channel,  but  a  new 
place  was  selected  altogether,  and  the  defendants  at  the  new 
place  constructed  a  culvert  to  carry  off  the  water.  The 
plaintiff's  father  brought  an  action  also  for  loss  and  damage 
to  his  crops.  The  complaint  was  not  for  the  alteration  of 
the  stream  spoken  of,  but  that  in  making  the  culvert 
the  defendants  had  not  constructed  it  of  sufficient  depth  and 
width  to  carry  of  the  water.  The  month  of  July  in  1858,  in 
that  part  of  the  country  was  more  wet  than  usual,  and  more 
rain  fell  than  had  been  known  for  many  years.  The  crops 
of  the  plaintiff  and  his  father  were  injured,  and  the  complaint 
of  both  of  them  was,  that  in  consequence  of  the  insufficient 
culvert  the  water  was  detained  and  kept  back,  both  in  the 
natural  stream  and  the  drains  leading  into  it,  for  weeks,  thus 
soaking  the  land  and  destroying  the  crops.  The  plaintiff 
called  an  engineer,  who  stated  that  he  had  taken  the  levels 
of  the  water-course,  and  found  that  the  bottom  of  the  culvert 
was  eleven  and  a  half  inches  higher  than  the  bottom  of  the 
old  bed  of  the  stream.  All  the  plaintiff's  witnesses  con- 
sidered that  in  consequence  of  the  bottom  of  the  culvert  not 
being  low  enough  the  water  was  kept  back.  No  inconve- 
nience had  been  sustained  from  it  until  the  season  of  1858, 
and  the  culvert  was  built  in  the  first  construction  of  the 
railway. 

On  the  part  of  the  defendants,  the  inspector  of  the  railway 
track  was  called,  and  he  admitted  in  his  testimony  that  the 
bottom  of  the  culvert  was  about  two  inches  higher  than  the 
bottom  of  the  drain  which  came  into  the  stream  upon  the 
south  side,  which  would  have  the  effect  somewhat  of  backing 
water  into  it,  but  he  thought  not  to  injure  the  land  or  crops. 
It  appeared  from  the  evidence  that  he  took  the  level  of  the 
bottom  of  the  culvert  and  the  centre  of  the  ditch  which  the 
plaintiff's  father  had  dug  in  order  to  straighten  the  flow  of 
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water,  and  had  not  compared  the  bottom  of  the  culvert  with 
the  bottom  of  the  natural  bed  of  the  stream. 

The  following  objections  were  made  to  the  plaintiff's 
recovery : 

1.  That  the  declaration  alleging  that  the  injury  arose  from 
the  insufficient  construction  of  the  railway,  and  the  evidence 
establishing  that  the  plaintiff's  cause  of  action,  if  any,  arose 
from  the  construction  of  the  railway,  and  not  from  any  thing 
the  defendants  did  afterwards,  the  action  should  have  been 
brought  within  six  months  from  the  work  done. 

2.  That  if  the  water  in  1858  was  caused  to  flow  back  upon 
the  plaintiff's  land,  and  caused  him  an  injury,  that  claim 
was  the  subject  matter  of  arbitration,  and  would  not  support 
an  action. 

The  learned  judge  thought  this  was  not  a  case  for  com- 
pensation to  be  ascertained  by  arbitration,  because  the 
defendants  had  not  taken  any  lands  from  the  plaintiff  for 
the  purpose  of  the  railway ;  and  that,  as  no  one  could  tell 
whether  when  the  culvert  was  constructed  it  would  cause  any 
injury  or  not  to  any  one,  the  plaintiff's  cause  of  action  could 
only  arise  when  the  injury  really  happened  of  which  he  com- 
plained ;  and  the  same  answer,  he  held,  might  be  given  to  the 
first  objection. 

Leave  was  reserved  to  the  defendants  to  move  the  court  to 
enter  a  nonsuit  on  either  of  the  objections,  and  the  jury  were 
directed  :  1st.  To  find  whether  the  defendants  had  sufficiently 
constructed  the  culvert  to  carry  off  all  the  water  which 
ordinarily  fell  upon  the  plaintiff's  land,  or  could  be  expected 
in  the  order  of  nature  to  fall  on  and  flow  from  it. 

2.  Whether  the  season  of  1858  was  to  be  considered  as  an 
extraordinary  one,  and  not  as  one  in  the  ordinary  course  of 
nature,  but  rather  to  be  looked  upon  as  the  act  of  God,  out 
of  the  ordinary  course  of  seasons  ;  for  if  so,  then  he  directed 
them  no  action  would  lie,  as  every  one  must  take  his  share  of 
such  things,  and  the  defendants  could  not  be  expected  to  do 
more  than  guard  against  the  ordinary  laAvs  of  nature. 

.3.  That  in  estimating  damages,  if  the  plaintiff  was  entitled 
to  recover,  although  the  action  appeared  to  have  been  com- 
menced before  the  crops  could  ripen,  and  it  could  be  seen 
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what  the  extent  of  injury  was,  yet  the  value  of  the  lost  crop 
would  be  the  proper  measure  of  damages. 

The  jury  found  for  the  plaintiff,  and  .£15  damages. 

Bellj  (of  Belleville,)  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered 
pursuant  to  the  leave  reserved.  He  cited  Wallace  v.  The 
Grand  Trunk  E.  W.  Co.,  16  U.  C.  R.  551 ;  Cameron  v.  On- 
tario, &c.,  R.  W.  Co.,  14  U.  C.  R.  612. 

Richards,  Q.  C,  shewed  cause. 

Robinson,  C.  J. — This  case  differs  from  that  of  Wallace 
V.  The  Grand  Trunk  Railway  Company,  (16  U.  C.  R.  551,) 
in  this  respect,  that  the  declaration  before  us  charges  the 
company  with  making  their  railway  in  a  negligent  and  un- 
skilful manner,  and  thereby  occasioning  damage  to  the 
plaintiff,  but  that  in  Wallace's  case  did  not  complain  that 
any  thing  had  been  done  illegally  or  improperly,  and  the 
plaintiff  was  there  claiming  damages  for  an  injury,  which,  for 
all  that  appears,  may  have  been  the  inevitable  consequence 
of  constructing  the  railway  under  powers  given  by  the 
legislature.  For  such  damages  no  action  could  be  brought, 
but  the  party  injured  must  seek  compensation  by  means  of 
such  an  arbitration  as  the  law  provided  for.  Unless  such  a 
compensation  through  an  award,  or  in  some  other  manner, 
had  been  expressly  given,  there  would  have  been  no  claim, 
because  the  legislature  had  authorised  the  act  complained  of. 

I  think  no  objection  lies  in  this  case  to  the  action  which  is 
brought,  not  for  any  thing  being  done  that  was  necessarily 
done  in  carrying  on  the  work,  but  for  an  alleged  injury  not 
foreseen,  and  first  experienced  long  after  the  railway  was 
completed,  and  an  injury  attributed  solely  to  the  unskilful 
and  negligent  manner  of  constructing  a  culvert. 

As  to  the  action  not  being  brought  in  time,  I  am  of 
opinion  that  the  objection  is  not  tenable,  for  there  was  no 
right  of  action  till  the  plaintiff's  land  had  received  injury 
from  the  freshet,  and  the  evidence  shewed  that  that  injury 
was  caused,  or  at  least  aggravated,  by  the  manner  in  which 
the  culvert  was  constructed. 


VANHORN  V.  THE  GRAND  TRUNK  RAILWAY  CO. 


361 


BuRNSj  J. — This  case  differs  from  the  case  of  L'Esperance 
V.  The  Great  Western  Railway  Company,  (14  TJ.  C.  R.  173,) 
in  the  facts.  The  plaintiff's  drains  were  conducted  into 
a  natural  water-course  which  crossed  the  railway,  and  the 
complaint  is  that  the  defendants,  in  the  construction  of  their 
works,  did  it  in  so  unskilful  a  manner  that  in  1858  an  injury 
was  caused  to  the  plaintiff  by  reason  of  the  water  not  escap- 
ing as  it  should  have  done.  The  case  more  resembles  that 
of  Carron  v.  ,The  Great  Western  Railway  Company,  (14  U.  C, 
R.  192.) 

Upon  the  first  point  made  for  nonsuit,  the  question  is, 
when  did  tl^e  plaintiff's  cause  of  action  arise.  Was  it  when 
the  railway  was  first  constructed,  or  at  the  time  the  plaintiff's 
land  was  flooded  ?  The  words  of  the  20th  section  of  14  &  15 
Vic,  ch.  51,  are  that  "all  suits  for  indemnity  for  any 
damage  or  injury  sustained  by  reason  of  the  railway,  shall 
be  instituted  within  six  calendar  months  next  after  the  time 
of  such  supposed  damage  sustained."  It  was  not  possible 
for  the  plaintiff  to  know  whether  the  defendants'  works 
would  or  would  not  do  him  an  injury  until  those  works  were 
tested,  and  no  test  could  be  applied  until  it  was  done  b}'' 
nature.  The  case  of  Nicklin  v.  Williams,  (10  Ex.  259,) 
shewing  where  a  plaintiff's  cause  of  action  arises  in  a  case 
like  the  present,  has  been  overruled  by  the  Exchequer 
Chamber  in  Bonomi  and  wife  v.  Backhouse,  (33  Law  Times 
Rep.  331,)  If  this  plaintiff  had  brought  an  action  before 
his  land  was  flooded,  upon  the  idea  that  it  might  be  so  at 
some  future  period,  surely  the  answer  would  have  been  that 
he  was  premature,  for  no  one  could  know  that  he  would  ever 
sustain  any  injury.  When  the  land  was  overflowed  then 
his  case  came  within  the  rule  of  damnum  et  injuria,  and 
then  his  cause  of  action  arose.  His  action  was  brought  im- 
mediately, and  within  six  months. 

The  defendants'  counsel  contends  that  the  damage  in  this 
case  should  be  ascertained  by  arbitration,  and  he  bases  that 
proposition  upon  the  language  used  in  the  fifth  sub-section 
of  section  11  of  the  Railway  Clauses  Consolidation  Act, 
"  persons  suffering  damage  from  the  exercise  of  any  of  the 
powers  granted  for  the  railway."    The  introductory  words 
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of  the  11th  section  apply  to  the  whole  of  the  sub-sections, 
and  these  words  are,  "  That  the  conveyance  of  lands,  their 
valuation,  and  the  compensation  therefor  shall  be  made  in 
manner  following."  This  shews  that  the  different  provisions 
in  detail  are  meant  for  cases  of  lands  taken  or  materials  for 
the  construction  of  the  railway,  and  do  not  apply  to  some 
injury  which  a  person  may  suffer  afterwards  from  the  railway 
when  it  is  constructed,  like  the  present  case.  The  injury  in 
this  case  does  not  arise  by  the  construction  of  the  railway : 
that  is,  the  railway  is  not  the  immediate  cause  of  the  injury. 
The  immediate  cause  of  course  was  the  quantity  of  rain 
which  fell  in  1858.  The  ill  construction  of  the  railway  was 
the  cause  of  the  water  not  running  off,  and  was  the  next 
cause,  and  the  injury  therefore  which  the  plaintiff  has  a  right 
to  complain  of  is  not  the  construction  of  the  railway,  but  is 
the  act  of  stopping  the  flow  of  water. 
McLean,  J.,  concurred. 

Rule  discharged. 


Black  v.  White  et  al. 

Trespass — Justification  under  [by-law  to  open  a  road — Pleading. 

In  an  action  of  trespass  quare  clausumf regit,  defendants  justified  in  different 
pleas  under  a  by-law  still  in  force,  for  opening  a  road  through  the  land 
in  question.  In  the  third  plea  (the  first  demurred  to)  it  was  alleged  that 
the  locus  in  quo  was  by  virtue  of  the  by-law  a  public  highway ;  in  the  fourth, 
that  the  defendants  committed  the  trespasses  in  opening  up  the  said  road ; 
and  in  the  fifth  and  sixth,  that  they  were  committed  under  the  authority 
of  said  by-law,  by  one  of  the  defendants,  being  an  overseer  of  highways, 
and  having  jurisdiction  over  said  new  road,  and  by  the  others  under  his 
direction.  The  plaintiff  replied  to  each  plea  tnat  the  road  was  established, 
and  ran  through  an  orchard,  without  his  consent,  contrary  to  the  statute. 

Held,  on  demurrer  to  the  replications  and  exceptions  to  the  pleas,  that  the 
pleas  were  good  as  against  any  exception  taken,  for  the  objections  that  it 
was  not  alleged  that  the  road  was  laid  out  by  a  road  surveyor,  or  did  not 
run  through  an  orchard,  were  removed  by  the  replications,  which 
averred  that  it  was  established,  and  did  run  through  the  orchard.  That 
the  replication  to  the  third  and  fourth  pleas  was  good,  for  it  was  not  shewn 
in  them  that  defendants  were  doing  any  thing  under  the  by-law,  or  that 
they  had  any  authority  to  open  the  road,  and  therefore  it  was  no  protec- 
tion, although  still  in  force  ;  but  that  the  replication  to  the  other  pleas 
was  bad,  for  in  them  defendants  were  alleged  to  have  acted  by  virtue  of 
the  by-law,  and  they  were  therefore  protected,  under  22  Vic,  ch.  99, 
sec.  201. 

Held,  however,  that  the  third  plea  was  bad,  for  not  alleging  that  the  council 
had  actually  opened  the  road,  the  mere  passing  of  the  by-law  not  being 
sufficient  to  authorise  the  trespass. 

This  action  was  brought  on  the  28th  of  February,  1859, 
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for  entering  upon  the  plaintiff's  land,  breaking  down  and 
destroying  his  fences,  and  tearing  up,  and  cutting  down, 
and  destroying  the  trees  thereon  growing. 

The  defendants,  eight  in  number,  pleaded  four  pleas  which 
were  demurred  to.  These  all  justified  under  3.  by-law  alleged 
to  have  been  passed  previously  to  the  act  complained  of, 
(without  saying  at  what  time,)  by  the  municipal  council  of 
the  township  of  Sullivan,  in  which  the  locus  in  quo  was 
situate.  The  by-law  was  set  out  in  full.  It  recited  that  it 
was  necessary  to  make  a  new  line  of  road  in  the  second  con- 
cession of  the  township  of  Sullivan,  in  the  county  of  Grey, 
and  that  the  township  council  had  duly  considered  the  petition 
of  John  Dobie  and  others,  and  the  report  of  Archibald 
McNab,  provincial  land  surveyor,  thereon ;  and  it  enacted 
that  a  certain  tract  or  line,  which  was  precisely  described  in 
the  by-law,  and  was  of  the  width  of  forty  feet,  "  should  be 
thenceforth  a  public  highway/  to  all  intents  and  purposes 
"  and  that  the  reeve  do  appoint  some  fit  a^nd  proper  person 
as  arbitrator  to  estimate  the  damage  done  to  private  property 
by  the  opening  of  the  above  ^escribed  new  road."  This 
road  crossed  twenty-one  lots  in  the  second  concession  of 
Sullivan,  at  a  distance  of  43  chains  93  links  from  the  front 
of  the  concession,  and  among  these  was  a  lot  of  the  plaintiff's 
called  lot  B.  In  all  the  pleas  it  was  averred  that  the  by-law 
was  under  the  seal  of  the  corporation,  that  it  was  signed  by 
the  head  of  the  corporation,  and  by  the  clerk,  "  and  has 
neither  been  quashed  nor  repealed,'' 

In  the  third  plea  the  defendants  averred  that  they  com- 
mitted the  said  alleged  trespass  on  that  portion  of  lot  B." 
(the  locus  in  quo,)  "  in  the  said  by-law  and  in  the  declara- 
tion mentioned,  which  formed  part  of  the  said  new  line  of 
road  passing  through  the  said  lot,  being  by  virtue  of  the  said 
by-law  a  public  highway." 

In  the  fourth  plea,  the  defendants  averred  that  they  com- 
mitted the  alleged  trespasses  in  that  part  of  the  said  lot  B., 
which,  &c.,  (as  in  the  third  plea)  the  opening  up  of  the 
said  road,  as  they  lawfully  might,  the  same  portion  of  the 
said  lot  being  by  virtue  of  the  said  by-law  a  public  high- 
way/''-. 
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In  the  fifth  plea,  the  defendants  averred  that  under 
authority  of  the  said  by-law  the  said  Arthur  White,''  (one  of 
the  defendants,)  "  being  an  overseer  of  highways  in  the  said 
township  of  Sullivan,  and  having  jurisdiction  over  the  said 
new  road,  as  such  overseer,  and  the  other  defendants  acting 
by  his  direction,  committed  the  said  alleged  trespasses  in 
that  portion  of  the  said  lot  B.  which  forms  the  part  of  the 
said  new  line  of  road  passing  through  the  said  lot  B.,  in  the 
opening  up  of  the  said  new  road,  as  they  lawfully  might,  the 
same  portion  of  the  said  lot  being  by  virtue  of  the  said  by- 
law a  public  highway." 

In  the  sixth  plea  the  defendants  averred  that  ^'  after  the 
passing  of  the  said  by-law,  and  before  the  committal  by  them 
of  the  said  alleged  trespasses,  a  reasonable  time  had  elapsed 
for  the  opening  hy  the  plaintiff  of  the  said  road  through  the 
said  lot  B.;  and  the  plaintiff  having  failed  to  do  so,  the  said 
Arthur  White,  being  an  overseer  of  highways  in  the  township 
of  Sullivan,  and  having  jurisdiction  of  the  said  new  line  of 
road  as  such  overseer  of  highways,  and  the  other  defendants 
by  his  direction,  under  authority  of  the  said  by-law^  com- 
mitted the  said  alleged  trespasses  in  the  declaration  men- 
tioned, in  the  opening  up  of  the  new  road  or  highway  through 
the  said  lot  B.,  as  they  lawfully  might,  and  in  so  doing  com- 
mitted no  unnecessary  damage.'' 

To  each  of  these  pleas  the  plaintiff  replied,  that  that  portion 
of  the  line  of  road  described  in  the  plea,  which  runs  through 
the  lot  lettered  B.  in  the  declaration  mentioned,  and  upon 
which  the  alleged  trespasses  were  committed,  "  tvas  estab- 
lished, and  ran  through,  or  encroached  upon  an  or  char  d^ 
without  the  consent  of  the  plaintiff  first  had  and  obtaified, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided." 

The  defendants  demurred  to  these  replications,  and  upon 
the  argument  the  plaintiff  took  certain  exceptions  to  the 
defendants'  pleas,  of  which  he  had  given  notice.  The  grounds 
of  demurrer,  and  the  exceptions  are  sufficiently  stated  in  the 
judgment. 

Besides  demurring  to  the  replications,  the  defendants  took 
issue  upon  them,  by  leave  obtained  for  that  purpose.  Upon 
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the  trial  at  Owen's  Sound,  before  Richards,  J.,  the  question 
presented  by  the  evidence  was  whether  in  fact  any  part  of 
the  line  of  road,  where  it  crossed  the  plaintiff's  land  did  run 
through  or  encroach  upon  an  orchard.  The  jury  found 
it  did,  though  it  appeared  to  the  learned  judge  at  the  trial 
that  their  verdict  was  unsupported  by  the  evidence,  and  in 
the  following  term  this  court,  taking  the  same  view  of  the 
evidence,  granted  a  new  trial  upon  the  merits,  which  had  not 
yet  taken  place.  In  this  stage  of  the  proceedings  the  court 
were  called  upon  to  pronounce  on  the  sufficiency  of  the 
pleadings. 

Freelandf  for  the  plaintiff.    Creasor,  contra. 

14  &  15  Vic,  ch.  109,  sec.  35;  22  Vic,  ch.  99,  sees. 
201,  306  ;  Dennis  v.  Hughes  et  al.,  8  U.  C.  R.  444 ;  Lafferty 
and  The  Municipal  Council  of  Wentworth,  ib.  232  ;  Grierson 
and  The  Provisional  Municipal  Council  of  Ontario,  9  U.  C. 
R.  623,  632 ;  Barclay  v.  The  Municipality  of  Darlington, 
5  C.  P.  432;  Johnston  v.  Reesor,  10  U.  C.  R.  101,  were 
cited  on  the  argument. 

Robinson,  C.  J. — There  is  nothing  in  the  pleadings  to 
inform  us  at  what  time  the  by-law  was  passed,  or  when  the 
act  complained  of  took  place,  so  that  we  must  deal  with  the 
demurrers  without  knowing  certainly  what  statutes  were  at 
such  times  respectively  in  force.  This  action,  we  do  know, 
was  not  brought  till  the  28th  of  February,  1859,  three  months 
after  the  present  municipal  act  came  into  force,  so  that,  for 
any  thing  we  can  see  in  the  pleadings,  all  that  is  in  question 
before  us  may  have  taken  place  since  the  act  came  into 
force. 

The  third  plea  may  seem,  at  first  sight  intended  to  be 
pleaded  as  a  justification  under  a  right  of  way,  but  that  is 
not  the  defence  which  it  sets  up,  for  the  defendants  do  not 
allege  that  they  were  passing  along  the  alleged  highway,  as 
they  had  by  law  a  right  to  do  ;  they  merely  state  that  though 
the  acts  which  are  complained  of  as  trespasses  were  commit- 
ted by  them  in  the  lot  B.,  mentioned  in  the  declaration,  and 
averred  to  be  the  plaintiff's  close,  yet  they  were  committed 
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in  that  part  of  it  which  was  then,  and  still  is,  a  public  high- 
way, having  become  such  in  the  manner  set  forth  in  the  plea. 
That  amounts  in  substance  and  effect  to  an  averment  that 
the  locus  in  quo  was  not  the  close  of  the  plaintiff,  for  by  the 
statute  law  of  this  province  the  soil  and  freehold  of  the  new  ' 
road  would  become  vested  in  the  Crown,  {a)  and  if  so,  the 
defendants  could  not,  prima  facie,  be  trespassing  upon  the 
plaintiff  by  entering  upon  it. 

There  might  yet  be  a  question  upon  the  evidence,  if  issue 
had  been  taken  on  the  plea,  w^hether  the  plaintiff  at  the  time 
was  not  sufficiently  in  possession  to  entitle  him  to  sustain  this 
action ;  and  it  might  perhaps  have  been  urged  successfully 
as  an  exception  to  this  plea,  that  it  ought  to  have  shewn  that 
the  object  of  the  by-law  had  been  actually  carried  out  by 
opening  the  road :  that  is,  laying  it  open  to  the  use  of  the 
public,  for  that  until  then  the  former  owner  would  have  a 
right  to  continue  in  possession.  There  might  be  much 
advanced,  I  think,  in  favour  of  the  position.  But  that 
precise  exception  was  not  taken  to  the  plea  by  the  plaintiff, 
but  only  that  it  is  not  alleged  that  the  road  "was  laid  out 
by  a  road  surveyor;"  and  that  no  by-law  or  resolution  was 
alleged  under  which  the  surveyor  mentioned  in  each  plea  is 
stated  to  have  laid  out  the  new  road,  which  he  is  therein 
alleged  to  have  reported  upon  ;  and  also,  that  it  is  not  aver- 
red in  the  pleas  that  the  new  road  referred  to  in  them  did 
not  run  through  a  dwelling  house,  orchard,  &c.  ISTow  as  to 
the  first  two  of  those  exceptions,  it  is  to  be  remarked  that  as 
the  law  now  stands  the  municipalities  seem  to  have  a  very 
wide  discretion  and  ample  power  as  to  opening  new  roads : 
that  is,  authorising  and  establishing  them ;  and  I  do  not  find 
that  a  new  road  authorised  by  a  by-law  must  either  have 
been  laid  out  or  reported  upon  by  a  road  surveyor,  (I  mean, 
as  distinct  from  a  provincial  land  surveyor,)  before  it  can  be 
held  to  be  established ;  but  if  this  had  been  made  a  requisite 
bylaw,  we  have  to  look  at  what  is  averred  in  this  respect  in  the 
pleas,  and  to  consider  further  that  the  ground  for  any  objec- 
tion of  this  kind  is  removed  by  the  plaintiff  having  in  his 
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replication  averred  that  the  new  road  was  established,  and 
ran  through,  and  encroached  upon  an  orchard,"  thereby 
admitting  that  the  road  was  laid  out  upon  the  ground,  though 
illegally,  for  the  reason  mentioned,  and  no  other,  namely, 
that  it  encroached  upon  an  orchard ;  and  the  same  answer 
must  be  given  to  the  last  of  the  three  exceptions  taken  by 
the  plaintiff  to  the  pleas  ;  namely,  that  they  should  have 
stated  expressly  that  the  new  road  laid  out  did  not  run 
through  and  encroach  upon  a  dwelling  house,  or  orchard,  &c. 
No  objection  can  lie  on  that  ground,  after  the  plaintiff  has 
himself  told  us  what  the  fact  was  in  that  respect. 

The  case  of  Dennis  v.  Hughes,  (8  U.  C.  R.  444,)  was  cited 
in  support  of  this  objection.  The  point  was  not  determined 
there,  but  only  a  doubt  expressed  whether  a  plea  setting 
forth  the  establishment  of  a  new  road  should  not  expressly 
allege  that  it  did  not  encroach  upon  any  orchard,  &c.,  because 
the  statute  which  then  governed  this  matter  (12  Vic,  ch.  81, 
sec.  31,  sub-sec.  10,)  in  the  same  sentence  in  which  it  gave 
the  power  to  lay  out  a  new  road  contained  a  proviso  impos- 
ing such  restriction  upon  the  power.  Whether  the  306th 
and  317th  sections  of  the  present  municipal  act,  when  read 
in  connexion,  do  in  effect  present  the  same  question,  would 
have  to  be  considered,  if  the  replication  had  not  cured  any 
objection  of  that  kind,  which  I  think  it  does,  by  expressly 
placing  on  record  the  averment  that  the  new  road  did  not  in 
fact  encroach  upon  the  plaintiff 's  orchard,  waiving  thereby 
the  objection  that  the  defendants  had  been  silent  upon  that 
point.  The  replication  to  all  the  pleas  are  the  same  in  sub- 
stance, and  they  leave  no  room,  I  think,  for  any  such  excep- 
tions to  the  pleas  as  the  plaintiff  has  taken. 

Then  as  to  the  sufficiency  of  the  replications,  the  defend- 
ants object  that,  admitting  the  by-law  would  be  illegal 
whether  passed  under  the  22  Vic,  ch.  99,  sec.  306,  or  under 
the  former  statutes,  if  it  authorised  a  road  to  be  laid  out 
through  the  plaintiff's  orchard,  yet  the  effect  of  that  would 
be  that,  as  the  objection  would  be  one  appearing  on  the  face 
of  the  by-law,  no  action  would  lie  until  one  month  after  the  by- 
law had  been  quashed,  and  then  only  against  the  corporation. 
This  would  be  so  certainly,  whether  we  are  to  take  this  case 
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as  governed  by  the  201st  section  of  the  present  municipal 
act,  or  by  the  former  statutes,  12  Vic,  ch.  81,  sec.  155,  and 
14  &  15  Vic,  ch.  109,  sec.  35.  Effect  was  given  to  this 
provision  in  the  case  in  the  Common  Pleas  of  Barclay  v. 
The  Municipality  of  Darlington,  (5  C.  P.  432,)  and  I  do  not 
see  on  what  ground  we  can  refuse  to  give  effect  to  it  here. 

It  was  contended  in  argument  that  the  201st  clause  cannot 
apply  to  this  case,  because  the  defendants  must  have  seen, 
when  they  came  to  open  the  road,  that  it  ran  through  an 
orchard.  That  may  or  may  not  have  been  obvious  to  the 
defendants,  according  to  what  in  their  opinion  constituted  an 
orchard,  a  point  on  which  people  might  differ,  and  besides, 
the  defendants  cannot  be  assumed  to  have  known  that  the 
owner  of  the  land  had  not  consented  to  the  road  passing 
through  his  orchard.  They  would  be  justified  in  inferring 
that  he  did  assent,  or  that  the  council  would  not  have  passed 
this  by-law. 

Mr.  Freeland  further  objected,  on  the  part  of  the  plaintiff, 
that  the  201st  section  cannot  be  applied  in  this  case,  because 
it  is  not  alleged  in  the  pleas,  and  so  does  not  appear,  that 
the  defendants  did  the  act  complained  of  in  execution  of  the 
by-law,  or  under  its  authority. 

The  provision  made  by  the  201st  clause  is,  that  in  case 
a  by-law  ^'  is  illegal  in  whole  or  in  part,  and  in  case  any 
thing  has  been  done  under  it  which,  by  reason  of  such 
illegality,  gives  any  person  a  right  of  action,  no  such  action 
shall  be  brought  until  one  calendar  month  has  elapsed  after 
the  by-law  has  been  quashed  or  repealed,  nor  until  one 
calendar  month's  notice  in  writing  of  the  intention  to  bring 
such  action  has  been  given  to  the  corporation;  and  every  such 
action  shall  be  brought  against  the  corporation  alone,  and 
not  against  any  person  acting  under  the  by-law,"  &c. 

The  case,  as  to  the  replications  to  the  fifth  and  sixth  pleas 
at  least,  seems  to  turn  upon  this  provision,  and  my  opinion 
on  the  whole  pleading  is  this :  I  think  the  replications  are 
so  far  good  that  all  the  pleas  of  justification  being  founded 
on  the  statement  that  the  locus  in  quo  was  at  the  time,  &c, 
a  lawful  highway,  the  replications  answer  that  by  alleging 
that  the  by-law  on  which  the  defendants  rely  authorised  a 
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road  to  be  laid  out  upon  a  certain  course  through  the  plaintiff's 
orchard ;  that  this  was  contrary  to  the  statute ;  that  the  by-law 
therefore  was  one  beyond  the  power  of  the  council  to  pass, 
and  was,  and  is,  on  that  ground  illegal  and  void.  But  at  the 
same  time  that  the  plaintiff  shews  us  this  by  his  replications, 
(assuming  them  to  be  true  in  fact,)  he  shews  us  very  plainly 
that  he  is  charging  the  defendants  with  being  trespassers  by 
reason  of  the  illegality  of  a  by-law,  which,  if  it  were  free 
from  objection,  would  shew  that  he  had  no  cause  of  action ; 
and  yet  he  does  not  traverse  the  statement  in  the  defend- 
ants' pleas  that  the  by-law  has  never  been  repealed  or 
quashed.    This  being  so,  we  have  to  consider  Avhether  the 
201st  clause  is  not  fatal  to  his  action,  and  that  depends  upon 
whether  the  action  can  fairly  be  said  to  be  brought  against 
the  defendants  for  any  thing  "  done  under  the  hy-law.'"'  In 
other  words,  must  those  words  be  held  to  mean  only  any 
thing  done  in  the  execution  of  the  by-law,  or  for  the  purpose 
of  carrying  it  out ;  or  should  they  not  be  construed  to  mean 
also  any  thing  done  in  reliance  on  the  legality  of  the  by-law, 
as  in  this  case  entering  upon  land  which,  if  the  by-law  be 
valid,  was  a  public  highway,  but  which,  if  the  by-law  be  not 
valid,  leaves  the  defendants  exposed  to  be  treated  as  tres- 
passers ?    The  case  seems  to  me  to  turn  upon  that  point,  and 
certainly,  unless  the  latter  construction  can  be  adopted,  the 
act  will  in  this  respect  fail  in  many  cases  of  the  effect  which 
I  think  must  have  been  intended. 

In  the  third  plea  the  defendants  do  not  pretend  that  they 
were  either  doing  any  thing  in  execution  or  furtherance  of 
the  by-law,  nor  even  that  they  were  lawfully  using  the  locus 
in  quo  as  a  highway  under  the  authority  of  the  by-law.  The 
replication  to  that  plea  I  think  is  a  good  answer,  because  the 
plea  does  not  allege  that  the  defendants  were  doing  any 
thing  under  or  in  consequence  of  the  by-law,  and  therefore 
it  is  not  shewn  for  the  purpose  of  that  plea  that  the  action 
against  the  defendants  is  barred  by  the  201st  section  of  the 
municipal  act,  by  reason  of  the  by-law  being  still  in  force. 

In  the  fourth  plea  the  defendants  allege  merely  that  they 
were  opening  the  new  road,  which  they  lawfully  might,  which 
is  the  act  complained  of ;  but  for  all  that  appears  they  were 
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only  acting  officiously  in  opening  the  road,  without  any 
pretence  for  acting  in  the  matter,  either  by  virtue  of  any 
office  or  otherwise.  That  cannot  be  said  to  be  doing  any 
thing  "under  the  by-law,"  so  as  to  bring  their  case  within 
the  201st  clause,  and  the  replication  to  that  plea  also  is,  I 
think,  a  good  answer,  for  the  same  reason  that  the  replica- 
tion to  the  third  plea  is  sufficient,  for  it  shews  what  if  true 
clearly  makes  the  by-law  illegal,  while,  on  the  other  hand, 
the  defendants  have  not  in  their  fourth  plea  shewn  that  what 
they  are  sued  for  was  any  thing  done  under  that  illegal  by- 
law. 

On  the  replications  to  the  fifth  and  sixth  pleas  we  cannot 
give  judgment,  I  think,  for  the  plaintiff,  because  we  see  by 
the  pleas  to  which  they  are  intended  to  be  answers,  that  the 
defendants  are  sued  for  something  done  under  the  by-law, 
that  is,  opening  the  road  by  White,  one  of  the  defendants, 
as  the  overseer  of  highways  for  that  locality,  and  by  the 
other  defendants  in  aid  of  him  at  his  request.  Those  pleas 
do  sufficiently,  in  my  opinion,  shew  the  defendants  entitled  to 
the  benefit  of  the  201st  clause,  and  to  be  exempt  from 
liability  to  an  action ;  so  that  I  think  the  plaintiff  should  have 
judgment  on  the  demurrer  to  the  replications  to  the  third 
and  fourth  pleas,  and  the  defendant  should  have  judgment 
on  the  other  two  replications. 

Burns,  J. — If  there  were  any  thing  in  the  objections 
taken  by  the  plaintiff  to  the  pleas,  it  has  been  cured  by  the 
plaintiff  pleading  over,  because  upon  the  whole  we  now  see 
what  the  facts  are. 

The  defendants  rely  upon  the  201st  section  of  22  Vic, 
ch.  99,  as  affording  them  a  defence  against  the  action,  not- 
withstanding the  facts  stated  in  the  replications,  namely,  that 
the  road  ran  through  or  encroached  upon  an  orchard  of  the 
plaintiff,  without  his  consent — because  the  allegation  in  the 
pleas  that  the  by-law  of  the  municipality  has  neither  been 
quashed  or  repealed  has  not  been  traversed,  but  stands 
admitted.  The  question  therefore  is  simply  this,  whether  it 
appears  there  was  any  thing  done  under  the  by-law  which 
by  reason  of  its  illegality  gave  this  plaintiff  a  right  of  action. 
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It  is  not  necessary  that  the  illegality  should  appear  on  the 
face  of  the  by-law  in  order  to  bring  into  operation  the  pro- 
visions of  this  section.  If  the  fact  be  as  stated  in  the  repli- 
cations, that  the  road  in  question  ran  through  an  orchard  of 
the  plaintiff,  there  can  be  no  question  about  the  by-laAv 
being  illegal.  The  plaintiff  contends  he  was  under  no 
necessity,  however,  to  apply  to  have  it  quashed,  but  might 
bring  his  action.  There  may  be  cases  wherein  parties  might 
maintain  ac|;ions  Avithout  taking  that  course,  but  I  apprehend 
the  eflfect  of  the  section  is  to  deprive  parties  of  any  action 
whatever  against  any  one,  so  long  as  the  by-law  has  neither 
been  quashed  nor  repealed,  whenever  it  appears  in  the  action, 
if  brought,  that  what  is  complained  of  is  a  thing  done  under 
the  by-law.  Whenever  the  by-law  shall  be  quashed  or 
repealed,  then  the  action  shall  be  brought  against  the  corpo- 
ration alone,  and  not  against  the  person  acting  under  it. 

Whether  these  pleas  then  aiford  a  defence  against  the 
action  for  trespassing  upon  the  plaintiff's  land  in  taking  the 
road  through  an  orchard,  depends  upon  the  fact  whether  it 
is  shewn  that  what  the  defendants  were  doing  was  done 
under  the  by-law  pleaded. 

The  third  plea,  after  setting  forth  the  by-law,  avers  that 
the  defendant  committed  the  trespasses  in  that  portion 
of  the  plaintiff's  lot  which  forms  part  of  the  new  line  of 
road  which  by  virtue  of  the  by-law  was  established  as  a  public 
highway.  Now  it  appears  by  the  replication  that  the  tres- 
pass was  cutting  down  trees  which  formed  an  orchard,  and 
the  defendants  might  have  had  a  right  to  do  so  under  the  by- 
law, but  yet  they  have  not  said  they  did  commit  the  trespass 
under  the  by-law.  I  do  not  apprehend  that  parties  have  a 
right  to  go  upon  the  plaintiff's  land  simply  because  the 
municipal  corporation  has  passed  a  by-law  authorising  the 
opening  of  a  road.  Many  things  may  be  required  to  be 
done  before  the  council  would  desire  to  have  the  road  opened, 
and  until  they  do  open  the  road,  or  direct  it  to  be  done,  it 
appears  to  me  that  parties  destroying  the  plaintiff's  property 
upon  the  road  may  be  treated  as  trespassers.  It  is  true  that 
by  virtue  of  the  301st  section  of  the  act,  the  soil  and  freehold 
of  every  highway  not  otherwise  provided  for,  when  laid  out 
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according  to  law,  would  be  vested  in  her  Majesty.  Although 
the  soil  and  freehold  might  be  in  her  Majesty,  yet  the 
possession  of  it  in  the  meantime  until  opened  might  be  in  the 
plaintiff,  and  he  would  have  a  right  to  say  that  his  property 
is  not  to  be  destroyed  until  the  council  desire  to  have  the  pos- 
session for  the  public.  But  besides,  in  this  case,  if  it  be  true, 
as  the  plaintiff  says,  that  the  road  ran  through  an  orchard, 
then  it  was  not  laid  out  according  to  law,  and  not  vested  in 
her  Majesty,  because  he  says  it  was  done  without  his  consent, 
and  the  council  by  law  had  no  authority  to  lay  it  out  through 
an  orchard  without  his  consent.  This  plea  affords  no  defence 
for  want  of  it  being  shewn  that  what  the  defendants  did  was 
done  under  the  by-law. 

The  fourth  plea  is  somewhat  more  particular,  for  the 
defendants  say  what  they  did  was  done  in  opening  up  the 
road,  as  they  lawfully  might,  because  by  virtue  of  the  by-law 
it  was  a  highway.  Still  the  defendants  do  not  say  that  they 
acted  under  the  by-law.  They  seem  to  think,  as  this  plea 
is  framed,  they  had  a  general  right  to  open  up  the  road.  I 
do  not  think  they  had  such  right.  I  do  not  find  that  it  is 
any  where  provided  before  the  road  be  opened  up  that  com- 
pensation shall  be  made.  If  the  parties  cannot  agree  about 
compensation,  then  it  shall  be  left  to  arbitration  to  settle  the 
matter.  If  any  one  might  upon  general  authority  open  up  a 
road  simply  because  the  municipal  council  has  established  a 
road  across  a  man's  farm,  it  might  happen  that  some  evil 
disposed  person,  who  desired  to  put  the  township  to  great 
expense,  might  destroy  crops  standing  upon  the  line  of  road 
which  the  council  would  never  authorise  to  be  interfered 
with.  The  council  might  not  wish  the  road  to  be  opened 
until  it  should  be  convenient  to  the  owner  of  the  farm,  or 
until  it  was  paid  for,  or  from  various  causes.  I  do  not  think 
this  plea  therefore  shews  that  what  was  done  was  so  done 
under  the  by-law. 

The  fifth  and  and  sixth  pleas  are  differently  framed.  Both 
of  these  assert  that  what  the  defendants  did  do  was  done  by 
the  defendant  White,  as  overseer  of  highways,  and  the  defen- 
dants by  his  directions,  under  the  authority  of  the  by-law. 
The  question  under  these  pleas  is,  whether  the  by-law  is  a 
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justification  to  the  defendants,  though  it  be  illegal,  the  same 
not  having  been  quashed  or  repealed.  I  think  the  by-law 
justifies  the  defendants.  They  need  not  go  behind  that  for 
their  defence.  They  would  have  a  right,  I  think,  to  assume 
in  what  they  were  doing  that  the  council  had  not  passed  an 
illegal  by-law;  but  that  if  it  were  necessary  to  have  the 
plaintiff's  assent  to  the  line  of  road  upon  his  farm  going 
through  an  orchard,  that  it  had  been  obtained. 

Judgment' upon  the  demurrer,  should,  I  think,  be  for  the 
plaintiff  upon  the  third  and  fourth  pleas,  and  for  defendants 
on  the  fifth  and  sixth. 

McLean,  J.,  concurred. 

Judgment  accordingly. 


Jacobs  v.  The  Equitable  Fire  Insurance  Company. 

Insurance — Pleading — Conditions  in  the  application  for  insurance  and 
conditions  endorsed  on  the  policy. 

Declaration  on  a  policy  of  insurance  alleged  that  it  was  "subject  to  such 
conditions  as  are  contained  in  the  printed  proposals  issued  by  the  said 
company,"  and  that  the  plaintiff  had  kept  all  conditions  precedent  on  his 
part,  "according  to  the  true  intent  and  meaning  of  the  said  policy,  and  of 
such  conditions  as  are  contained  in  the  printed  proposals  issued  by  the 
said  company."  Defendants  pleaded  that  the  policy  was  "subject  to  such 
conditions  as  are  printed  on  the  back  of  the  said  policy,"  and  that  among 
such  conditions  was  one  (setting  it  out)  which  the  plaintiff  had  broken. 

The  plaintiff  demurred,  on  the  ground  that  the  condition  pleaded  was 
not  shewn  to  be  contained  in  the  printed  proposals.  Held,  that  the 
plea  was  good. 

This  case  has  already  been  twice  reported,  on  the  motion 
for  a  new  trial,  which  was  granted,  17  U.  C.  R.  35,  and  on 
application  to  strike  out  an  equitable  replication,  and  amend 
the  pleadings,  ante,  page  14. 

The  plaintiff,  in  his  declaration  as  amended,  alleged  that 
the  policy  was  "  subject  to  such  conditions  as  are  contained 
in  the  printed  proposals  issued  by  the  said  company."  Then 
he  alleged  that  on  the  7th  day  of  July,  1857,  the  goods 
insured  were  destroyed  by  fire,  and  that,  although  the  plain- 
tiff, from  the  date  of  the  policy  of  insurance  hitherto,  hath 
well  and  truly  observed,  kept,  and  performed  all  conditions 
precedent  on  his  part  to  be  observed,  kept  and  performed, 
"  according  to  the  true  intent  and  meaning  of  the  said  policy 
of  insurance,  and  of  such  conditions  as  are  contained  in  the 
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printed  proposals  issued  by  the  said  company,  and  although 
all  things  have  been  done  and  happened  to  entitle  the  plain- 
tiff to  recover  and  receive  of  and  from  the  defendants,  yet 
they  have  not  paid  to  the  plaintiff,  the  said  sum  of  £600,  or 
any  part  thereof. 

The  defendants  pleaded  to  this  declaration,  not  denying 
any  thing  contained  in  it,  but  alleging  that  the  policy  of 
insurance  in  the  declaration  mentioned  "was  and  is  subject 
to  such  conditions  as  are  printed  on  ihe  back  of  the  said 
policy,  and  that  among  such  conditions  is  the  condition 
following  :  that  is  to  say,  if  the  property  insured  with  this 
company  shall  be  insured  elsewhere,  notice  of  such  other 
insurance  must  be  stated  in  the  policy,  or  by  endorsement  on 
it,  otherwise  the  insurance  with  this  office  will  be  void,  and 
the  insured  not  entitled  to  recover  in  case  of  loss ;  and  in 
the  event  of  any  other  insurance  with  any  other  office,  and 
proper  notice  having  been  given,  the  company  will  pay  its 
rateable  portions  only  of  any  loss,  having  regard  to  any 
other  subsisting  policy,  in  whose  name  soever  such  policy 
may  be;"  and  the  defendant  alleged  that  after  the  making 
of  the  policy  in  the  declaration  mentioned,  and  while  the 
same  was  in  force  and  effect,  and  subject  to  the  said  condi- 
tion in  the  said  plea  mentioned  endorsed  on  the  said  policy, 
to  wit,  on  the  16th  day  of  June,  1857,  the  plaintiff  effected 
a  further  insurance  on  his  stock  of  dry  goods,  groceries  and 
liquors,  which  were  covered  by  the  policy  in  the  declaration 
mentioned  with  the  Wellington  District  Mutual  Fire  Insur- 
ance Company,  for  the  further  sum  of  £500,  and  that  *he 
did  not  give  notice  to  the  defendants  of  such  other  insurance, 
nor  was  the  same  stated  in  the  policy  in  the  declaration  men- 
tioned, or  endorsed  thereon,  contrary  to  the  form  and  effect 
of  the  said  condition,  whereby  the  said  policy  in  the  declara- 
tion mentioned  became  and  is  null  and  void. 

To  this  plea  the  plaintiff  demurred,  on  the  ground  "that  it 
does  not  shew  that  the  condition  in  the  plea  set  forth  was  or 
is  contained  in  the  printed  proposals  issued  by  the  com- 
pany;" and  he  also  took  issue  upon  it. 

Adam  Wilson,  Q.  C,  for  the  demurrer,  cited  Wood  v. 
Dwarris,  11  Ex.  493.    Q-alt,  Q.  0,,  contra. 
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Robinson,  C.  J. — The  declaration  states  that  the  insur- 
ance was  made  subject  to  such  conditions  as  are  contaiyied  in 
the  printed  proposals  issued  by  the  company^  and  the  plaintiff 
further  avers  that  he  did  himself  keep  and  perform  all  con- 
ditions precedent  on  his  part  to  be  kept  and  performed, 
according  to  the  true  intent  and  meaning  of  the  said  policy 
of  insurance,  and  of  such  conditions  as  are  contained  in  the 
printed  proposals  issued  by  the  said  company.  I  cannot  say 
that  this  cei'tainly  gives  us  to  understand  that  the  insurance 
was  subject  to  no  other  conditions  besides  those  contained  in 
the  printed  proposals.  The  plaintiff  himself  seems  by  these 
statements  to  admit  that  there  were  conditions  in  the 
policy  itself  that  he  was  to  be  governed  by,  as  well  as 
conditions  in  the  printed  proposals.  But,  however  this  may 
be,  what  the  defendants  say  in  their  plea  is  that  the  policy 
is  subject  to  such  conditions  as  are  printed  on  the  back  of  it; 
and  that  among  them  is  a  certain  condition,  which  the  de- 
fendants set  forth,  and  on  which  they  rely.  Now  that  may 
be  perfectly  true,  without  supposing  any  thing  repugnant  to 
what  the  plaintiff  had  stated  in  the  declaration,  for  the 
plaintiff  had  not  alleged  that  the  policy  was  subject  to  no 
other  conditions  than  those  contained  in  the  printed  proposals 
issued  by  the  company.  And  besides,  the  plaintiff  himself 
had  averred  that  he  had  kept  all  conditions  precedent,  ac- 
cording to  the  true  intent  and  meaning  of  the  policy.  If  it 
was  not  "the  true  intent  and  meaning  of  the  policy,"  that 
it  should  be  subject  to  such  conditions  as  were  printed  on  the 
back  of  it,  but  that  it  should  be  subject  only  to  such  condi- 
tions "  as  were  contained  in  the  printed  proposals  issued  by 
the  company,^'  and  if  the  proposals  issued  by  the  company 
contained  no  such  condition  as  that  which  the  defendants 
have  set  forth  in  their  plea,  then  of  course  the  defendants 
would  not  have  it  in  their  power  to  avail  themselves  of  the 
defence  they  have  set  up.  But,  for  all  that  appears  in  their 
pleadings,  among  the  conditions  contained  in  the  printed 
proposals,  may  be  that  condition  about  double  insurance  on 
which  the  defence  is  rested,  and  that  condition  may  be 
printed  on  the  back  of  the  policy,  and  referred  to  in  the 
policy.  There  is  no  inconsistency  therefore  in  the  state- 
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merits  respecting  the  conditions.  If  the  policy  is  not  subject 
to  conditions  printed  on  the  back,  or  if  those  conditions  do 
not  include  the  one  on  which  the  defence  is  rested,  then  the 
plaintiif,  I  think,  should  have  stated  that  as  his  answer  to 
the  plea.  The  case  cited  for  the  plaintiff  of  Wood  v. 
Dwarris  et  ah,  (11  Ex.  493,)  has  some  affinity  to  the  subject 
matter  of  this  pleading,  but  does  not  assist  us  in  disposing 
of  the  demurrer,  for  what  the  court  decided  in  it  was  that 
the  matter  stated  in  the  replication  was  a  good  equitable 
defence,  and  whether  it  was  or  not  did  not  at  all  depend  on 
the  legal  point  raised  here. 

McLean,  J. — The  defendants  admitting  the  allegation  in 
the  declaration,  that  the  plaintiff  has  performed  all  condi- 
tions precedent,  according  to  the  true  intent  and  meaning 
of  the  policy  of  insurance,  and  of  such  conditions  as  are 
contained  in  the  printed  proposals  issued  by  the  said  com- 
pany, set  forth  a  condition  to  which  they  allege  the  policy  was 
subject,  which  was  endorsed  on  the  policy,  and  they  allege 
that  by  reason  of  the  plaintiff  not  complying  with  the  con- 
dition so  endorsed,  the  policy  declared  on  has  become  void. 
By  demurring  to  this  plea,  the  plaintiff  admits  the  fact 
stated  in  it  to  be  true,  but  he  alleges  as  grounds  of  demurrer, 
that,  though  true,  the  plea  is  not  sufficient,  because  it  does 
not  show  that  the  condition  stated  in  it  was,  or  is  contained 
in  the  sprinted  pro'posaU  issued  hy  the  company.    Now  if  the 
plea  sets  forth  the  fact  truly,  that  the  condition  was  endorsed 
on  the  policy  declared  on,  and  that  the  policy  being  subject  to 
it  has  become  void  in  consequence  of  the  plaintiff  not  having 
complied  with  it,  I  think  it  has  sufficiently  answered  the 
declaration,  and  shewn  that  the  plaintiff  is  not  entitled  to 
recover,  though  he  has  performed  all  conditions  precedent, 
as  alleged,  according  to  the  true  intent  and  meaning  of  the 
policy,  and  of  such  conditions  as  are  contained  in  the  printed 
proposals  issued  by  the  company.    It  is  not  shewn  in  the  de- 
claration that  the  policy  was  or  is  subject  to  any  condition 
but  such  as  are  alleged  to  he  contained  in  the 'printed  pro- 
posals issued  by  the  company.    The  defendants,  however, 
shew  a  condition  attached  to  the  policy,  the  non-compliance 
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with  which  must  defeat  the  plaintiff's  right  to  recover,  inas- 
much as  it  shews  that  the  policy  is  void,  and  whether  con- 
tained in  the  printed  proposals  issued  by  the  company  or 
not  cannot  be  material.  The  plaintiff  alleges  his  compliance 
with  certain  conditions  attached  to  the  policy ;  the  defen- 
dants shew  another  condition  with  which  he  has  not  complied, 
and  which  is  sufficient  to  bar  his  recovery.  I  think  the  plea 
is  sufficient,  and  that  judgment  must  be  for  the  defendants 
on  this  demutrer. 

Burns,  J. — This  plea  does  not  appear  to  me  to  be  objec- 
tionable on  the  ground  on  which  the  plaintiff's  counsel  has 
argued  it. 

The  declaration  states  that  the  plaintiff  hath  kept  and 
performed  all  conditions  precedent  on  the  part  of  the  plain» 
tiff  to  be  observed,  according  to  the  true  intent  and  meaning 
of  the  said  policy,  and  of  such  conditions  as  are  contained  in 
the  printed  proposals  issued  by  the  company.  The  declara- 
tion has  not  stated  that  the  policy  is  not  subject  to  any  other 
conditions,  but  the  plaintiff  contents  himself  with  stating 
that  he  has  performed  all  the  conditions  that  are  contained 
in  the  printed  proposals  issued  by  the  company.  Now  what 
the  defendants  assert  is  that  the  said  policy  was  and  is 
subject  to  such  conditions  as  are  printed  on  the  back  of  the 
policy,  and  then  the  plea  states  one  of  those  conditions,  and 
that  the  plaintiff  has  violated  it. 

It  is  a  question  of  fact,  whether  the  policy  is  subject  to 
the  condition  stated  by  the  defendants.  The  plaintiff  has 
asserted  the  policy  to  be  subject  to  one  set  of  conditions, 
and  the  defendants  s^y  it  is  also  subject  to  another  set  of 
conditions  endorsed  on  the  policy.  There  is  nothing  incon- 
sistent in  what  the  defendants  assert,  that  in  addition  to  the 
conditions  in  the  printed  proposals  mentioned  in  the  declara- 
tion, the  policy  should  also  be  subject  to  conditions  endorsed 
upon  it.  If  the  plaintiff  had  stated  that  the  policy  was  sub- 
ject to  no  other  conditions  than  he  himself  had  stated,  it 
surely  could  not  be  contested  that  the  defendants  had  no 
right  to  traverse  that  allegation,  and  shew  that  the  policy 
was  subject  to  other  conditions,  and  then  that  question  would 
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have  been  a  fact  to  be  tried.  The  plaintiff  in  this  declara- 
tion leaves  it  to  the  defendants  to  say  whether  there  were 
other  conditions  than  those  stated  by  the  plaintiff.  The 
defendants  do  say  so,  and  it  is  just  as  much  a  matter  of  fact 
to  be  ascertained  as  if  the  point  had  presented  itself  to  the 
court  in  the  other  shape.  I  think  judgment  must  be  for  the 
defendants. 

Judgment  for  defendants  on  demurrer. 


The  Commercial  Bank  v.  Cuvillier  et  al. 

Action  against  several  defendants — Plea  of  discharge  by  one — Right  to  have 
that  issue  tried  and  call  him  as  a  witness — Form  and.  effect  of  final  order  when 
obtained  under  19  ^  20  Vic.,ch.  93 — Mortgage — Merger. 

In  an  action  against  several  defendants  as  indorsers  of  a  promissory  note, 
■where  all  joined  in  several  pleas,  and  one  pleaded  alone  his  discharge  as 
insolvent  debtor  under  19  &  20  Vic,  ch.  93,  Held,  that  defendants  were 
not  entitled  to  have  that  issue  first  disposed  of,  so  that  if  a  verdict  were 
found  in  his  favour  he  might  be  examined  as  a  witness  on  the  other  issues. 

The  debt  sued  for  in  this  case  did  not  appear  in  the  schedule  attached  to 
M.'s  petition,  and  the  instrument  produced  as  a  final  order,  in  support  of 
his  plea  of  discharge,  reciteil  the  petition,  and  that  he  was  entitled 
to  protection,  and  then  certified  that  "this  final  order"  was  granted 
under  the  19  &  20  Vic,  ch.  93 — the  operative  words  granting  the  order 
being  omitted. 

Held,  that  the  order  was  insuflBicient,  and  the  plea  therefore  not  proved. 

The  omission  of  this  debt  in  the  schedule,  where  the  plaintiffs  appeared  as 
creditors,  would  not  have  been  fatal,  the  effect  of  the  order  when  obtain- 
ed under  19  &  20  Vic,  ch.  93,  not  being  confined  to  debts  specified  in  the 
schedule. 

Held,  that  the  mortgage  given  in  this  case  was  clearly  no  merger  of  the  note, 
the  right  to  sue  on  the  note  being  expressly  reserved. 

Action  against  endorsers  of  a  promissory  note,  bearing 
date  the  30th  day  of  November,  1854,  made  at  Belleville, 
by  Henry  Bull  and  Co.,  in  favor  of  defendants,  under  the 
firm  of  Messrs.  A.  Cuvillier  &  Co.,  endorsed  by  defendants 
to  Henry  Bull,  and  by  Henry  Bull  to  the  plaintiffs,  for 
£10,000,  payable  three  days  after  date. 

Pleas — 1.  That  the  defendants  did  not  endorse  the  note. 

2.  Payment  before  action. 

3.  That  before  action  defendants  delivered  to  plaintiffs,  and 
the  plaintiffs  accepted  a  certain  mortgage  of  land  made  by 
one  Henry  Bull  and  wife  to  the  plaintiffs,  for  the  sum  of 
XIO.OOO,  in  full  satisfaction  and  discharge  of  the  cause  of 
action  in  the  declaration  mentioned. 
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4.  A  plea  on  equitable  grounds. — That  the  said  note  was 
endorsed  bj  the  defendants  under  the  following  circum- 
stances :  that  is  to  say,  that  before  the  said  note  was  made 
or  endorsed  the  plaintiffs  were  holders  of  divers  bills  of 
exchange  drawn  by  Henry  Bull  &  Co.  on  the  defendants, 
and  accepted  by  the  defendants  for  the  accommodation  of 
Henry  Bull  &  Co.,  to  the  amount  of  .£10,000  or  thereabouts, 
but  which  said  bills  had  not  all  matured  or  become  due  at 
the  date  of  the  promissory  note  in  the  declaration  men- 
tioned, which  said  sum  the  said  Henry  Bull  was  willing  to 
secure  to  the  defendants  by  a  mortgage  on  certain  property 
belonging  to  him  :  that  the  plaintiffs  were  also  anxious  to 
obtain  security  by  mortgage  from  the  said  Henry  Bull  on 
the  same  property,  but  in  consequence  of  the  said  bills  not 
having  matured,  and  the  amount  not  being  wholly  due,  the 
plaintiffs  proposed  to  the  defendants  that  Henry  Bull  &;  Co. 
should  make  the  promissory  note  in  the  declaration  men- 
tioned, so  as  to  become  due  before  the  said  bills  of  exchange, 
or  some  of  them,  and  that  the  defendants  should  endorse  the 
same  so  as  to  cover  the  whole  amount  of  the  said  bills  of 
exchange,  as  well  those  due  as  those  which  had  not  matured, 
and  that  immediately  on  the  said  notes  maturing,  the  defen- 
dants should  procure  the  said  Henry  Bull  to  give  to  the 
plaintiffs  a  mortgage  on  his  said  property  for  the  said  sum  of 
£10,000,  and  that  the  plaintiffs  should  give  up  to  the  defen- 
dants all  the  said  bills,  as  well  those  due  as  those  not  due ; 
and  if  such  arrangement  were  carried  out,  that  the  plaintiffs 
would  not  look  to  the  defendants,  or  in  any  way  hold  them 
responsible  on  the  said  promissory  note  so  endorsed  by  them, 
but  would  look  to  the  said  Henry  Bull  and  the  mortgage  to 
indemnify  themselves  for  the  said  amount,  and  that  defen- 
dants should  be  discharged  from  liability  on  the  said  note, 
otherwise  the  defendants  say  that  they  themselves  would 
have  taken  the  said  mortgage  from  Henry  Bull  for  the  pur- 
pose of  indemnifying  themselves  in  the  said  amount.  And 
the  defendants  say,  that  the  said  note  was  made  in  pursuance 
of  the  said  proposal  and  arrangement,  and  was  endorsed  and 
given  to  the  plaintiffs,  and  that  immediately  the  same  became 
due  the  defendants  did  procure  the  said  Henry  Bull  to  make 


380 


queen's  bench,  trinity  term,  23  VIC,  1859. 


and  execute  the  said  mortgage,  upon  the  terms  and  condi- 
tions, and  in  every  respect  as  required  by  the  plaintilFs,  who 
then  delivered  up  all  the  bills  of  exchange  before  mentioned, 
and  the  plaintiffs  then  took  and  received  the  said  mortgage 
on  account  of  the  said  promissory  note  and  of  the  said  sum 
of  £10,000,  and  have  ever  since  held,  and  still  hold  the 
same  upon  the  said  terms  and  arrangements,  and  have  pro- 
secuted the  same,  and  have  obtained  payment  of  divers  large 
sums  of  money  under  and  by  virtue  thereof,  and  are  still 
prosecuting  and  enforcing  the  same  ;  and  the  defendants  say 
the  same  is  good  and  ample  security  for  the  whole  of  the 
said  sum,  and  that  if  the  plaintiffs  had  not  entered  into  the  said 
arrangement  with  defendants,  and  agreed  not  to  hold  them 
responsible  as  endorsers  on  the  said  note,  the  said  Henry 
Bull  would  have  made  and  executed  the  said  mortgage  to 
them,  which  was  ample  to  pay  off  and  discharge  the  said 
sum  of  £10,000  ;  and  defendants  say  that,  save  as  aforesaid, 
there  never  was  any  consideration  whatever  for  the  defen- 
dants endorsing  the  said  note,  and  that  the  plaintiffs  only 
hold  the  same  under  and  in  pursuance  of  the  said  arrange- 
ment, and  for  no  other  consideration,  and  upon  no  other 
terms  whatsoever,  and  under  the  agreement  and  understand- 
ing that  the  plaintiffs  would  not  look  to  the  defendants  for 
payment  of  the  same. 

5.  That  after  the  note  became  due,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  7th  of  December, 
1854,  it  was  agreed  between  the  plaintiffs,  then  being  the 
holders  of  the  said  note,  and  Henry  Bull  &  Co.,  the  makers, 
without  the  consent  of  defendants,  that  the  plaintiffs  should 
and  would,  for  a  good  and  valuable  consideration  thereinafter 
mentioned,  give  the  said  Henry  Bull  &  Co.  time  for  the  pay- 
ment of  the  said  promissory  note,  for  the  space  of  five  years 
from  the  date  thereof,  until  the  mortgage  therein  mentioned 
should  become  due  and  payable,  and  that  for  securing  the 
payment  of  the  said  note  Henry  Bull,  partner  of  the  said 
firm  of  Henry  Bull  &  Co.,  should  give  to  the  plaintiffs  a 
mortgage  on  certain  property  belonging  to  him,  for  and  on 
account  thereof,  and  which  said  mortgage  was  to  be  payable 
by  the  said  Henry  Bull  five  years  after  the  date  thereof^ 


THE  COMMERCIAL  BANK  V.  CUVILLIER  ET  AL. 


381 


according  to  the  terms  and  conditions  of  the  same.  And 
defendants  say  that,  in  pursuance  of  the  said  arrangement, 
and  ia  the  manner  above  mentioned,  and  before  the  com- 
mencement of  this  suit,  the  said  Henry  Bull  duly  made  and 
delivered  the  said  mortgage,  payable  as  aforesaid,  and  the 
plaintiffs  took  and  received  the  same  from  the  said  Henry 
Bull  for  and  on  account  of  the  said  note,  and  the  amount 
thereof,  and  of  the  liability  of  the  said  Henry  Bull  &  Co. 
thereon,  and  according  to  the  terms  and  agreement  above 
mentioned,  and  in  manner  above  stated. 

6.  By  Maurice  Ouvillier. — That  after  the  note  became 
due,  and  after  the  passing  of  a  certain  act  of  the  parliament 
of  Upper  Canada,  passed  in  the  20th  year  of  Her  Majesty's 
reign,  ch.  93,  entitled  ''An  Act  to  extend  the  provisions  of 
the  Insolvent  Debtors'  Act  of  Upper  Canada,  and  for  the 
relief  of  a  certain  class  of  persons  therein  mentioned,"  he, 
the  said  Maurice  Cuvillier,  having  been  a  trader  in  Upper 
Canada  within  the  meaning  of  the  Bankrupt  Act  passed  in 
the  seventh  year  of  Her  Majesty,  ch.  10,  and  since  the  ex- 
piration thereof  having  become  insolvent,  but  by  reason  of 
such  expiration  had  been  unable  to  avail  himself  of  its  bene- 
fit, and  from  having  been  such  trader  was  also  precluded 
from  the  benefit  of  the  Insolvent  Debtors'  Act,  passed  in  the 
eighth  year  of  the  reign  of  Her  Majesty,  ch.  48,  became  a 
petitioner  under,  and  availed  himself  of  the  benefit  of  the 
last  mentioned  act,  and  such  proceedings  were  had  upon  his 
said  petition,  that  on  the  24th  day  of  March,  1857,  by  a 
certain  order  of  W.  Smart,  judge  of  the  Insolvent  Court  of 
the  county  of  Hastings,  having  jurisdiction  in  the  premises, 
he,  the  said  Maurice  Cuvillier,  was  duly  discharged,  according 
to  the  provisions  of  the  said  Insolvent  Act,  from  the  cause  of 
action  in  the  declaration  mentioned,  which  order  and  dis- 
charge still  remain  in  full  force. 

The  plaintiffs  took  issue  on  all  these  pleas. 
At  the  trial,  at  Toronto,  before  McLean,  J.,  the  plaintiffs 
proved  the  making  and  endorsement  of  the  note  declared  on, 
amounting,  with  interest,  to  £12,510  9s.  2Jd. ;  and  from  the 
agent  of  the  plaintiffs  at  Belleville,  by  whom  the  endorsement 
was  proved,  the  defendants,  on  cross-examination,  elicited 
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that  he  was  aware  that  Maurice  Cuvillier  was  making  an 
application  on  his  own  behalf  to  the  Insolvent  Court  to 
be  discharged,  and  that  he  had  applied  for  and  obtained  a 
memorandum  of  the  liabilities  then  in  that  office  against  the 
firm  of  Henry  Bull  k  Co.,  but  that  the  note  in  question 
had  previously  been  transmitted  to  the  principal  office  at 
Kingston,  and  consequently  did  not  then  appear  as  a  debt 
due  by  that  firm  at  the  Belleville  office. 

Mr.  Prince,  for  the  defendants,  then  proposed  to  go  to 
the  jury  on  the  issue  as  to  Maurice  Cuvillier  having  been 
discharged  in  the  Insolvent  Court  of  the  county  of  Hastings, 
and  to  take  a  verdict  first  on  that  issue,  in  order  that,  should 
the  verdict  be  in  favour  of  that  defendant,  he  might  examine 
him  as  a  witness  on  the  other  issues  on  behalf  of  himself  and 
the  other  defendants.  That  application  was  refused,  as 
there  were  issues  on  the  record  to  which  he  was  a  party,  and 
on  which  he  was  not  a  competent  witness,  even  if  the  jury 
should  find  in  his  favour  on  the  issue  raised  by  him  indi- 
vidually. 

A  certified  copy  was  then  put  in  of  the  petition  of  Maurice 
Cuvillier  to  the  Insolvent  Court  of  the  county  of  Hastings, 
dated  the  9th  of  February,  1857,  together  with  schedule  of 
debts  annexed,  in  which  the  plaintifi*s  appeared  as  creditors, 
to  the  amount  of  «£6,949  Is.  4d.,  being  part  of  the  amount 
contained  in  the  memorandum  obtained  from  the  plaintiffs' 
ao;ent  of  liabilities  of  Henry  Bull  &  Co.,  at  Belleville. 

The  plaintiffs  were  not  put  down  for  that  amount  in  the 
general  list  of  creditors,  but  were  included  in  a  schedule  of 
indirect  liabilities  as  "  creditors  who  may  have  claims  on  the 
estate  for  endorsements,"  and  the  names  of  the  several 
makers  of  the  notes  endorsed  were  specified,  shewing  clearly 
that  the  note  sued  on  did  not  cover  any  portion  of  the 
amount  inserted  as  "indirect  liability."  In  the  schedule  of 
debts  due  by  Henry  Bull  &  Co.,  the  defendants  appeared  as 
creditors  for  a  "balance  of  account,"  amounting  to  £10,502 
Is.  5d.,  but  whether  that  account  included  the  amount  of 
the  several  acceptances  for  which  the  note  was  given  did  not 
in  any  way  appear. 

A  mortgage  was  proved  and  put  in  evidence,  from  Henry 
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Bull  and  wife  to  the  plaintiffs,  dated  the  21st  of  March, 
1855,  to  secure  the  payment  of  .£10,000,  containing  a  pro- 
viso that  the  taking  of  the  mortgage  should  not  interfere 
with  any  rights  of  action  on  any  other  liabilities,  or  against 
any  other  person ;  and  Mr.  Wallbridge,  who  proved  the 
execution  of  the  mortgage,  also  proved  that  it  was  given  in 
pursuance  of  an  agreement  dated  on  the  7th  of  December, 
1854,  between  the  plaintiffs  and  Henry  Bull,  in  which  there 
was  also  a  proviso  that  the  mortgage  should  be  held  by  the 
plaintiffs  as  collateral  security,  and  not  in  any  way  interfering 
with  any  other  vouchers  or  securities  held  by  them. 

A  Mr.  Agar,  who  had  been  a  clerk  with  the  firm  of  Henry 
Bull  &  Co.,  proved  that  that  firm  was  largely  indebted  to  the 
plaintiffs :  that  they  were  in  the  habit  of  getting  bills  dis- 
counted drawn  upon  the  defendants  at  Montreal,  and  that, 
when  the  defendants  failed  at  Montreal,  a  large  amount  of 
the  bills  of  Henry  Bull  &  Co.  remained  unpaid,  for  which 
neither  the  drawers  or  acceptors  were  able  to  provide  :  that 
after  such  failure  Henry  Bull  and  Maurice  Cuvillier  pro- 
ceeded to  Kingston,  with  the  agent  of  the  bank  from 
Belleville,  for  the  purpose  of  endeavouring  to  effect  some 
arrangement  by  which  Henry  Bull  &  Co.  might  be  enabled 
to  proceed  with  their  business  at  Belleville.  Austin  Cuvillier 
met  them  at  Kingston,  and  the  note  now  sued  on  was  then 
given  and  endorsed,  covering  the  amount  of  all  bills  drawn, 
whether  due  or  not ;  and  it  was  agreed  that  the  mortgage 
should  be  given  by  Henry  Bull  on  his  property  to  secure 
the  amount  of  the  note,  without  in  any  way  interfering  with 
the  plaintiffs'  right  to  proceed  against  the  endorsers,  the 
plaintiffs  agreeing  to  make  further  advances  to  Henry  Bull 
&  Co.  to  assist  them  in  their  business  at  Belleville.  It  ap- 
peared by  Mr.  Agar's  testimony  that  Austin  Cuvillier  at  one 
time,  at  Kingston,  objected  to  the  mortgage  being  given  to 
the  plaintiffs,  alleging  that  H.  Bull  &  Co.,  were  indebted  to 
A.  Cuvillier  &  Co.,  and  that  the  private  property  of  Bull 
should  be  held  for  that  debt,  but  on  the  cashier  of  the  bank 
replying  sharply,  and  stating  that  the  liabilities  of  A.  Cuvil- 
lier &  Co.,  would  be  lessened  by  it,  it  was  agreed  that  the 
mortgage  should  be  given. 

49  VOL.  XVIII, 
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Mr.  Prinee,  at  the  trial,  contended  that  the  defendants 
were  entitled  to  a  verdict :  that  the  taking  of  the  mortgage 
by  the  plaintiffs,  and  giving  to  H.  Bull  &  Co.  two  years  to 
redeem  the  property  therein  mentioned,  was  equivalent  to 
granting  two  years  for  the  payment  of  the  mortgage  money, 
and  that  defendants'  acceptances  being  included  in  that 
amount,  the  granting  of  time  to  the  makers  of  the  bills  must 
discharge  the  defendants,  who  were  only  accommodation 
acceptors ;  but  at  all  events,  that  defendants  being  sued  as 
endorsers  on  the  promissory  note  of  Bull  &  Co.,  the  mortgage 
being  for  the  amount  of  the  note,  and  being  payable  in  two 
years'  time  was  given  to  the  makers  by  which  defendants  as 
endorsers  were  discharged. 

The  jury  were  directed  to  find  for  the  plaintiffs  on  all  the 
issues,  and  leave  was  reserved  to  defendants'  counsel  to  move 
against  the  verdict  on  the  ground  of  the  mortgage  operating 
as  a  discharge,  or  on  behalf  of  Maurice  Cuvillier  on  the 
ground  of  his  discharge  in  the  Insolvent  Court.  A  verdict 
for  defendants  or  nonsuit  to  be  entered  by  the  court. 

Prince  obtained  a  rule  pursuant  to  leave  reserved,  call- 
ing upon  the  plaintiffs  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  verdict  entered  for  the  defen- 
dant Maurice  Cuvillier  on  his  separate  plea  of  discharge 
by  insolvency  and  certificate ;  and  to  enter  a  verdict  for  the 
other  defendants  on  the  the  third,  fourth,  and  fifth  pleas,  or 
on  either  of  them,  on  the  ground  that  the  mortgage  delivered 
to  the  plaintiffs  operated  as  a  discharge  of  the  defendants  as 
sureties  for  H.  Bull  &  Co.  on  the  promissory  note  for  which 
the  mortgage  was  given,  or  else  operated  as  satisfaction  for 
or  to  merge  the  debt  created  by  such  promissory  note,  or 
was  payment  thereof,  according  to  the  evidence.  Or  why 
the  verdict  for  the  plaintiffs  should  not  be  set  aside,  and  a 
new  trial  granted  to  all- or  any  of  the  defendants  on  the 
grounds  stated,  or  to  all  the  defendants  except  Maurice 
Cuvillier,  on  the  ground  that  the  other  defendants  were  en- 
titled to  examine  him  as  a  witness  on  the  trial,  and  that  for 
that  purpose  the  issue  raised  by  him  should  have  been  deter- 
mined first  as  moved  for  at  the  trial. 


Anderson,  for  the  plaintiffs,  shewed  cause,  and  cited 
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Phillips  on  Evidence,  59 ;  Bate  v.  Russell  M.  &  M.  332  ; 
Currie  v.  Child,  3  Camp.  283 ;  Emmet  v.  Butler,  7  Taun. 
599. 

A,  Wilson,  Q.  C,  and  Prince,  supported  the  rule. 

McLean,  J. — I  think  it  is  plain  from  the  terms  of  the 
mortgage  given  by  Henry  Bull  and  wife,  with  the  assent  of 
Austin  Cuvillier  and  Maurice  Cuvillier,  two  of  the  defen- 
dants, that  the  note  is  not  merged  in  the  mortgage,  and  that 
the  right  of  the  plaintiffs  to  proceed  against  the  endorsers  if 
they  thought  proper  is  not  in  any  way  interfered  with.  By 
the  arrangement  entered  into  at  Kingston,  in  November, 
1854,  when  the  note  was  given,  the  plaintiffs  were  to  make 
advances  to  H.  Bull  &  Co.,  as  well  as  to  defendants,  of  which 
firm  at  Montreal  Maurice  Cuvillier  was  a  partner,  to  enable 
them  to  carry  on  their  business.  For  the  past  transactions 
the  plaintiffs  took  a  mortgage  on  the  individual  property  of 
Henry  Bull,  which  mortgage  was  to  be  void  on  payment  of 
the  amount  in  two  years ;  and  if  the  note  were  paid  by  the 
defendants  within  that  time,  there  is  no  doubt  that  the  pay- 
ment would  have  been  a  satisfaction  of  the  amount  of  the 
mortgage.  The  remedy  against  the  defendants  on  the  note 
being  expressly  reserved  by  the  terms  of  the  mortgage,  the 
plaintiffs  might  have  brought  their  action  at  any  time  after 
the  note  became  due,  but  the  defendants  being  accommoda- 
tion endorsers  for  H.  Bull  &  Co.,  might  have  had  some 
grounds  of  complaint  had  the  action  against  them  been 
brought  within  the  time  allowed  by  the  mortgage  to  the 
makers  of  the  note.  That  however  is  not  the  case.  The  two 
years  from  the  date  of  the  mortgage  expired  in  March,  1857, 
and  this  action  was  not  commenced  till  July,  1858  ;  and  now 
the  defendants  can  claim,  and  will  no  doubt  receive,  credit 
for  any  amount  which  may  have  been  paid  or  collected  on 
the  mortgage. 

As  to  the  allegation  that  time  was  given  to  the  makers  of  the 
note  without  the  consent  of  the  defendants,  and  therefore  that 
the  defendants  as  endorsers  are  discharged,  it  is  not  in  any 
way  supported  by  the  evidence.  On  the  contrary,  it  is  shewn 
that  two  of  the  defendants  were  present,  and  consenting  to 
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the  arrangement  made  at  Kingston,  and  that  the  note  was 
made  bj  Bull  and  Co.  and  endorsed  by  the  defendants  on 
the  express  understanding  that  the  mortgage  should  be  given 
precisely  in  the  terms  in  which  it  was  given.  There  is  no 
ground  therefore,  in  my  opinion,  for  contending  that  the  mort- 
gage operated  as  a  payment,  or  that  time  was  thereby  given 
to  the  makers  to  the  prejudice  of  the  endorsers  of  the  note. 

Then  as  to  the  right  of  the  defendants  to  have  the  issue  on 
the  plea  of  Maurice  Cuvillier  alone  first  disposed  of  on  the 
trial,  in  order  that  he  might,  in  case  of  the  verdict  being  in 
his  favour,  be  qualified  to  become  a  witness  on  the  other 
issues  to  which  he  is  himself  a  party  Vi'ith  the  other  defend- 
ants, I  think  that,  had  that  course  been  adopted,  Maurice  Cu- 
villier would  not  have  been  a  competent  witness  for  himself 
and  the  other  defendants  on  these  issues.  If  a  verdict  had 
been  rendered  in  his  favour  on  the  issue  raised  by  his  indi- 
vidual plea,  it  might  and  would  probably  operate  to  discharge 
him,  if  the  final  order  were  sufficient  and  properly  obtained, 
from  payment  of  any  part  of  the  verdict,  but  he  would  still 
be  liable  for  the  costs  of  the  issues  which  might  be  found 
against  him  and  the  other  defendants  ;  and  being  in  fact  a 
party,  and  his  name  appearing  on  the  record  as  a  defendant 
in  the  suit,  and  having  an  interest  in  the  result,  he  could  not 
be  competent  as  a  witness,  so  that  the  refusal  to  comply  with 
the  defendants'  desire  to  have  the  issue  on  the  plea  of  Mau- 
rice Cuvillier  first  disposed  of  was  not  in  any  way  prejudicial 
to  the  other  defendants.  But  unless  the  defendant  had  a 
right  to  prescribe  the  order  in  which  the  issues  were  to  be 
taken  at  nisi  prius,  a  right  which  I  am  not  aware  they  were 
entitled  to  exercise,  they  can  have  no  right  to  make  it  a 
ground  of  motion  for  a  new  trial  that  the  course  which  they 
desired  to  take  was  not  acceded  to  upon  the  trial. 

As  to  that  part  of  the  motion  which  relates  to  the  entry  of 
a  verdict  for  the  defendant  Maurice  Cuvillier  on  the  issue 
relating  to  his  discharge,  it  depends  upon  the  validity  of  the 
final  order,  and  the  effect  which  it  has  in  law  upon  the  facts 
proved,  whether  the  rule  should  be  made  absolute  in  that  re- 
spect. If  the  order  is  in  form  and  otherwise  sufficient  to 
operate  as  a  discharge,  without  any  reference  to  the  proceed- 


THE  COMMERCIAL  BANK  V.  CUVILLIER  ET  AL.  387 


ings  adopted  in  obtaining  it,  then  a  verdict  should  be  entered 
for  the  defendant  Maurice  Cuvillier,  but  if  the  eftect  of  dis- 
charge depends  upon  all  the  requirements  of  the  Insolvent 
Debtors'  Act,  8  Yic,  ch.  48,  having  been  complied  with,  as 
well  in  the  application  to  as  in  the  order  made  by  the  Insol- 
vent Court,  then  the  verdict  should  not  be  disturbed. 

The  defendant  being  a  trader  within  the  meaning  of  the 
Bankrupt  Act  7  Vic,  ch.  10,  could  not  avail  himself  of  the 
provisions  of  the  Insolvent  Debtors'  Act  8  Vic.,  ch.  48,  till 
the  passing  of  the  act  19  &  20  Vic,  ch.  93. 

The  preamble  of  the  last  mentioned  act  recites  that  there 
were  many  persons  who,  having  been  traders  within  the 
meaning  of  the  Bankrupt  Act,  either  before  or  since  the  ex- 
piration thereof,  have  become  insolvent,  but  by  reason  of  such 
expiration  have  been  unable  to  avail  themselves  of  its  benefits, 
and  these  persons  from  having  been  such  traders  are  preclu- 
ded from  the  benefit  of  the  Insolvent  Debtors'  Act,  and  that 
it  is  expedient  to  relieve  such  'persons^  on  their  making  a  full 
surrender  of  their  property  for  the  benefit  of  their  Creditors. 
The  first  section  then  provides  that  all  such  traders  coming 
within  the  description  mentioned  in  the  preamble  shall  be  enti- 
tled to  avail  themselves  of  the  benefit  of  the  act  (8  Vic,  ch.  48) 
entitled  "  An  act  for  the  relief  of  Insolvent  Debtors  in  Upper 
Canada,  and  for  other  purposes  therein  mentioned,"  "  on  their 
taking  the  steps  and  proceedings  therein  set  forth  for  obtain- 
ing their  discharge." — The  second  section  provides  that  "as  to 
such  persons^  the  order  called  the  final  order  in  the  said  last 
mentioned  act  shall,  in  addition  to  its  effect  as  set  forth  in 
the  fourth  section  of  the  said  act,  operate  as  a  discharge  of 
all  debts  or  liabilities  due  or  contracted  up  to  the  time  of  the 
presentment  of  the  petition  under  the  first  section  of  the  said 
act,  in  each  case  respectively,  as  fully  and  completely,  and  to 
the  same  extent  as  if  such  trader  had  obtained  a  certificate 
under  the  59th  section  of  the  said  act  relating  to  bankrupts." 
It  becomes  necessary  then  to  see  what  was  required  to  be 
done  under  the  Insolvent  Debtors'  Act,  8  Vic,  ch.  48,  to  enti- 
tle a  party  to  a  discharge.  The  first  section  provides  that 
on  giving  certain  notices  a  person  desiring  to  have  the  bene- 
fit of  the  Insolvent  Act  may  present  a  petition  for  protection 
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from  process  to  any  judge  or  commissioner  of  bankruptcy, 
in  the  district  in  which  he  may  have  resided  twelve  months, 
which  petition  shall  have  annexed  to  it  a  full  and  true  sche- 
dule of  his  debts,  with  the  names  of  his  creditors  and  the  date 
of  contracting  the  debt,  and  the  security,  if  any,  given  for  the 
same,  and  also  the  nature  and  amount  of  his  jproperty,  with 
the  debts  owing  to  him^  &c.,  whereupon  an  order  maybe  given 
by  the  judge  or  commissioner  in  bankruptcy,  for  the  protec- 
tion from  process  against  the  person  or  property  of  such  pe- 
titioner ;  and  upon  the  presentation  of  such  petition  all  the 
estate  and  effects  of  such  petitioner  shall  forthwith  become 
vested  in  the  official  assignee,  who  shall  be  nominated  by  the 
commissioner  or  judge  acting  in  the  matter  of  the  said  peti- 
tion, and  such  assignee  shall  forthwith  take  possession  of  so 
much  thereof  as  can  reasonably  be  obtained  and  possessed 
without  suit,  and  shall  hold  and  stand  possessed  of  the  same 
in  the  same  manner  as  assignees  hold  and  possess  effects 
under  and  by  virtue  of  the  statute  relating  to  bankrupts. 

In  the  case  of  Maurice  Cuvillier  such  a  petition  as  was 
authorised  by  the  Insolvent  Debtors'  Act  was  presented  by 
him,  not  as  a  partner  in  the  firm  of  Henry  Bull  and  Co.,  but 
in  his  own  name,  as  if  he  were  a  sole  trader,  and  no  mention 
whatever  is  made  of  his  co-partners,  and  there  is  in  fact  not 
thing  to  shew  on  the  face  of  the  petition  that  any  other  per- 
son was  interested  in  the  business  or  trade  in  which  he  had 
been  engaged.  -Then  attached  to  this  petition  is  a  list  or 
schedule  of  debts  due  by  H.  Bull  ^  Co.,  and  of  debts  due  to 
IL.  Bull  ^  Co.,  but  so  far  as  appears  any  other  schedules 
might  just  as  well  have  been  attached,  for  there  is  in  truth 
nothing  to  shew  any  connexion  whatever  between  the  par- 
ties. The  petitioner  expresses  his  "  desire  that  his  estate 
should  be  administered  under  the  protection  and  direction  of 
the  Insolvent  Court,"  and  then  he  states  that  he  verily  be- 
lieves that  it  is  of  no  value,  yet  while  he  expresses  his  belief 
that  his  own  estate  is  of  no  value  he  gives  a  schedule  of  debts 
due  to  H.  Bull  ^  Co.  amounting  to  <£32,091  Is.  lid.,  and 
no  mention  whatever  is  made  of  any  real  estate.  Under 
such  circumstances  it  appears  impossible  that  the  estate  of 
H.  Bull  &  Co.  could  vest  in  any  official  assignee  appointed 
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for  the  management  of  the  estate  of  Maurice  Cuvillier,  and 
the  order,  if  valid,  must  have  the  effect  of  discharging  Mau- 
rice Cuvillier  from  debts  contracted  before  the  filing  of  his 
petition,  though  in  fact  no  "  surrender  for  the  benefit  of 
Creditors"  has  been  made  as  contemplated  by  the  preamble 
of  the  act  19  and  20  Vic,  ch.  93,  under  which  alone  the  ap- 
plication for  a  discharge  could  have  been  made. 

On  reference  to  what  is  called  and  given  in  proof  as  a 
final  order  for  the  discharge  of  Maurice  Cuvillier  under  the 
Insolvent  Act,  it  is  manifest  that  the  instrument  in  fact  con- 
tains no  such  order,  or  an  order  of  any  kind.  It  was  proba- 
bly intended  to  be  made  in  accordance  with  the  form  given 
in  schedule  A.  No.  4,  in  the  act  8  Vic,  ch.  48,  but  it  is  not  so. 
It  contains  a  recital  only  "  that  Maurice  Cuvillier  having 
presented  his  petition  for  protection  from  process  to  this 
honourable  court,  and  such  petition  having  been  duly  filed 
in  court,  and  the  said  petitioner  having  duly  appeared,  and 
having  been  examined  touching  his  debts,  estate  and  effects, 
and  it  appearing  that  the  said  Maurice  Cuvillier,  by  virtue 
of  the  statute  in  such  case  made  and  provided,  is  entitled  to 
the  protection  of  his  person  from  being  taken  or  detained 
under  any  process  whatever  in  respect  of  the  several  debts  or 
sums  of  money  due  or  claimed  to  be  due  after  the  time  of 
filing  his  petition  from  the  said  petitioner  to  the  several  per- 
sons named  in  Ms  schedule  as  creditors,  or  as  claiming  to  be 
creditors  for  the  same  respectively,  or  for  which  such  persons 
shall  have  given  credit  to  the  said  petitioner  before  the  time 
of  filing  his  petition,  and  which  were  not  then  payable,  and 
as  to  the  claims  of  all  other  persons  not  known  to  the  said 
petitioner  at  the  time  of  making  this  order  who  may  be  en- 
dorsees or  holders  of  any  negotiable  security  set  forth  in  his 
schedule,"  and  then  follows  a  certificate  that  this  final  order 
is  granted  under  and  by  virtue  of  an  act  passed  in  the 
19th  and  20th  years  of  Her  Majesty's  reign,  entitled  "  An 
act  to  extend  the  provisions  of  the  Insolvent  Debtors'  Act 
of  Upper  Canada,  and  for  the  relief  of  a  certain  class  of 
persons  therein  mentioned,"  and  it  is  signed  by  the  judge  of 
the  county  court,  but  there  is  no  final  order  contained  in  the 
instrument  for  the  protection  of  the  petitioner  from  all  pro- 
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cess,  and  for  vesting  his  estate  and  effects  in  assignees,  as 
authorised  by  the  fourth  section  of  the  Act  for  the  relief  of 
Insolvent  Debtors,  and  as  prescribed  by  the  form  in  the  sche- 
dule referred  to,  which  form  is  required  to  be  followed  by 
the  29th  section. 

It  is  undoubtedly  an  omission  in  the  instrument,  and  we 
may  assume  that  it  was  not  intended,  but  I  do  not  see  that 
this  court  has  any  right  to  rectify  it,  or  to  regard  it  as  an 
order  when  in  fact  it  is  not  an  order  in  any  thing  but  the 
name.  If  it  were  in  form  or  substance  correct,  then,  what- 
ever irregularities  might  have  occurred  in  obtaining  it,  we 
could  probably  not  examine  into  or  correct,  having  no 
power,  as  was  the  case  under  the  Bankrupt  Act,  to  act  as  a 
court  of  review  in  all  matters  coming  before  the  court.  The 
power  of  granting  the  final  order  was  vested  in  the  judge 
without  appeal,  and  if  he  was  satisfied  that  the  particulars 
mentioned  in  the  fourth  section  of  the  Insolvent  Act  had  been 
complied  with,  it  rested  with  him  to  carry  out  its  provisions, 
but  in  the  proceedings  as  to  insolvents  under  the  act,  the 
judge  had  power  by  the  26th  section  to  take  evidence,  and  to 
rescind  the  order  for  protection  at  any  time  he  might  see  fit. 
Whether  the  judge  or  commissioner  would  under  the  act  have 
authority  to  rescind  an  order  made  pursuant  to  its  provisions 
in  favour  of  a  trader  under  19  &  20  Vic,  ch.  93,  it  is  not 
now  necessary  to  enquire,  for  it  is  very  clear  that  by  the  re- 
peal of  that  act  all  authority  to  act  under  it  in  any  way  has 
been  abrogated. 

At  the  trial  of  this  case,  as  well  as  during  the  argument  in 
term,  it  was  strongly  objected  that  the  amount  due  to  the 
plaintiffs  on  the  note  sued  on  not  being  included  in  the  sche- 
dule of  defendants'  liabilities,  the  final  order  could  not  have 
the  effect  of  protecting  Maurice  Cuvillier  from  process  for 
its  recovery,  and  the  force  of  the  argument  seems  to  have 
been  to  a  certain  extent  admitted,  as  it  was  contended  by  the 
defendants'  counsel  that  the  amount  was  in  fact  included  in 
the  schedule  as  forming  part  of  the  debt  inserted  therein  as 
due  to  A.  Cuvillier  k  Co.,  the  acceptors  of  the  bills,  and  the 
indorsers  of  the  note  in  question,  but  there  is  nothing  in  the 
shape  of  evidence  to  shew  that  the  plaintiffs'  claim  on  H. 
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Bull  &  Co.  as  the  makers  of  the  note  was  in  amount  or 
otherwise  on  the  schedule,  though  M.  Cuvillier  must  have 
well  known  that  the  debt  was  due  to  the  plaintiffs,  and  swore 
that  the  several  allegations  in  his  petition  are  true,  and  one 
of  these  is  that  the  schedule  contains  a  full  and  true  account 
of  his  debts,  and  the  claims  against  him,  with  the  names  of 
his  creditors  and  claimants,  and  the  dates,  as  nearly  as  such 
dates  could  be  stated,  and  various  other  particulars  stated  in 
the  form  ot  petition  given  by  the  Insolvent  Act.  But  as 
the  judge  was  entitled  to  grant  the  final  order  when  he  was 
satisfied  that  all  was  right,  such  order  under  the  Insolvent 
Act  would  have  the  effect  of  enabling  any  person  who  had 
obtained  it  to  plead  it  in  bar  of  any  action  due  by  him  at 
the  time  of  presenting  his  petition,  (under  the  24th  section,) 
and  under  the  29th  section  his  person  would  be  protected 
from  being  taken  or  detained  under  any  process  in  respect 
of  debts  due  at  the  time  of  filing  the  petition  to  the  several 
persons  named  in  the  schedule  as  creditors.  So  long  as  the 
final  order  continued  in  force  it  would  be  entitled  to  prevail, 
but  the  judge,  on  sufficient  reason  being  shewn,  could  deprive 
a  petitioner  of  such  protection  by  rescinding  the  order. 

The  petition  of  Maurice  Cuvillier  was  filed,  as  it  appears, 
on  the  10th  of  February,  1857  ;  the  instrument  called  a  final 
order  was  given  on  the  24th  March  ;  and  the  act  under  which 
the  proceeding  took  place  was  repealed  on  the  31st  of  March, 
1857,  having  during  that  period  been  found,  as  stated  in 
the  preamble  of  the  repealing  act,  "  to  have  operated  preju- 
dicially to  the  mercantile  interests  of  the  province." 

The  judge  to  whom  the  petition  of  Maurice  Cuvillier  was 
presented,  and  who  apparently  intended  to  have  granted  a 
final  order  under  the  statute,  has  not  since  the  repeal  of  the 
act  any  authority  whatever  to  make  or  interfere  with  any 
order,  and  he  cannot  correct  the  defects  in  the  order 
intended  to  be  given,  so  that  it  must  stand  or  fall  just  as 
it  is,  and  the  last  clause  of  the  29th  section  expressly  pro- 
vides that  it  shall  be  in  the  form  specified  in  schedule  A.  No. 
4.  Not  being  in  that  form,  and  not  containing  on  the  face  of 
it  any  order  for  protection  according  to  the  terms  of  the  sta- 
tute, it  cannot  have  the  additional  effect  intended  to  be  given 
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to  such  an  order  in  cases  like  that  of  the  petitioner  bj  the 
second  section  of  19  &  20  Vic,  ch.  93.  I  am  therefore  of 
opinion  that  the  plea  of  the  defendant  Maurice  Cuvillier  is 
not  supported  by  the  evidence,  and  that  the  plaintiffs  are  en- 
tled  to  succeed  on  that  issue,  as  well  as  on  the  other  issues 
set  out  on  the  record. 

Burns,  J. — Had  the  two  defendants,  Austin  Cuvillier 
and  Chaplin,  a  right  to  have  the  case  as  against  the  defen- 
dant Maurice  Cuvillier  submitted  to  the  jury,  in  order  that 
a  verdict  might  be  rendered  in  his  favour,  so  that  he  might 
be  examined  as  a  witness  in  their  favour;  or  had  Maurice 
Cuvillier  himself  any  such  right  ? 

We  have  had  occasion  to  consider  this  question  in  a 
criminal  case,  and  this  court  has  held  that  one  of  two  per- 
sons, upon  trial  of  both,  has  no  right  to  claim  an  acquittal  in 
order  that  he  may  be  a  witness  for  the  other,  when  the  judge 
thinks  there  is  evidence  against  him  to  be  submitted  to  the 
jury.  The  case  must  be  submitted  altogether,  and  cannot 
be  split  up  in  that  way. — The  Queen  v.  Hambly,  (16  U.  C. 
R.  617.)  In  several  other  cases  a  similar  point  has  been 
raised,  and  the  court  has  taken  the  view  that  there  is  no 
legal  right  in  the  defendants  to  have  the  case  tried  piece- 
meal. So  far  as  aiTects  the  case  now  before  us,  that  the 
defendant  Maurice  Cuvillier  should  be  discharged  by  reason 
of  having  obtained  a  certificate  under  the  insolvent  law,  and 
therefore  might  have  been  admitted  a  witness  on  behalf  of 
the  others,  the  case  of  Emmet  v.  Butler,  (7  Taunt.  599,)  is 
precisely  in  point  to  shew  the  learned  judge  was  right  in 
rejecting  him  as  a  witness  at  the  trial.  Other  cases  might  be 
cited  to  establish  the  same  thing,  but  the  rule  is  stated  very 
clearly  in  Taylor  on  Evidence,  sec.  958,  first  edition.  This 
is  taking  the  most  favourable  view,  and  that  upon  the  evi- 
dence the  defendant  Maurice  Cuvillier  would  have  been 
entitled  to  a  verdict  on  his  plea  of  discharge. 

2.  Is  Maurice  Cuvillier  entitled  to  have  a  verdict  on  his 
plea  of  discharge  ?  This  depends  upon  the  act  19  &  20  Vic.^ 
ch.  93,  which  enacts  that  all  such  traders  coming  within  the 
description  of  those  enumerated  in  ch.  10,  of  7  Vic,  should 
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be  entitled  to  avail  themselves  of  the  benefit  of  the  act  8 
Vic,  ch.  48,  on  their  taking  the  steps  and  proceedings  therein 
set  forth  for  obtaining  their  discharge,  and  a  final  order  so 
obtained  shall  have,  in  addition  to  the  eiTect  set  forth  m  the 
insolvent  law,  all  the  eliect  and  to  the  same  extent  as  a 
certificate  obtained  under  the  bankrupt  law.  The  first 
section  of  the  act  8  Vic,  ch.  48,  enacts  that  the  petition 
presented  by  the  insolvent  shall  have  annexed  to  it  a  full 
and  true  schedule  of  his  debts,  with  the  names  of  his  credi- 
tors and  the  date  of  contracting  the  debt,  and  the  security, 
if  any,  given  for  the  same.  No  doubt  the  decisions  shew^ 
that  to  bar  a  suit  it  should  be  shewn,  where  the  case  comes 
under  the  insolvent  law,  that  the  debt  should  be  stated  in 
the  schedule  to  the  petition ;  and  if  the  debt  is  not  there 
stated,  the  person  suing  for  it  will  not  be  prevented  from 
recovering,  but  in  the  present  case  we  have  something  more 
to  consider  than  that  question.  The  note  sued  upon  cer- 
tainly is  not  mentioned  in  the  schedule.  The  amount  said 
to  be  due  the  Commercial  Bank  of  X6,949  Is.  4d.,  is  shewn 
to  be  composed  of  various  notes  or  bills  of  other  persons, 
endorsed  by  the  defendants,  and  the  amount  stated  to  be 
due  by  the  defendants,  Maurice  Cuvillier  and  Bull  to  A. 
Cuvillier  &  Co.,  does  not  show  what  it  is  composed  of.  The 
defendant  Maurice  Cuvillier  knew  very  well,  when  he  filed 
the  petition,  that  the  plaintiffs  were  the  holders  of  the 
XlOjOOO  note,  and  knew  very  well  he  was  liable  thereon  to 
the  bank,  for  he  was  a  member  of  both  firms,  and  therefore 
liable  both  as  maker  and  endorser ;  and  therefore  it  is  out  of 
the  question  to  suppose,  as  was  argued,  that  we  might  sup- 
pose the  note  to  be  included  in  the  sum  of  £10,502  Is.  5d., 
inserted  as  due  to  A.  Cuvillier  &  Co.,  and  particularly  when 
the  schedule  says  that  sum  is  a  balance  of  account.  If  this 
case  then  turned  upon  the  point  whether  his  demand  was  or 
not  in  the  schedule,  I  should  have  to  say  it  was  not,  and  that 
these  plaintiffs  would  not  be  prevented  from  suing  Maurice 
Cuvillier  and  recovering  against  him. 

The  statute  19  &  20  Vic,  ch.  93,  enacts,  however,  that 
a  final  order  under  8  Vic,  ch.  48,  shall  operate  as  a 
discharge  of  all    debts  or  liabilities   due  or  contracted 
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up  to  the  time  of  presenting  the  petition,  to  the  same 
extent  as  if  such  trader  had  obtained  a  certificate  under 
the  59th  section  of  7  Vic,  ch.  10.  Under  this  last  pro- 
vision, not  only  were  all  the  debts  which  were  stated  or 
proved  before  the  commissioner  of  bankrupts  or  judge  of 
the  county  court  barred  by  the  certificate,  but  also  all  claims 
and  demands  made  proveable  under  the  commission.  There 
can  be  no  question  the  plaintiffs  could  have  proved  the  pre- 
sent demand  as  respects  Maurice  Cuvillier  under  his  petition, 
and  could  have  had  it  inserted  correctly  in  the  schedule  if 
they  had  desired  to  rank  upon  the  estate  of  Maurice  for  the 
amount.  They  are  named  in  the  schedule  as  creditors,  and 
I  am  not  at  all  prepared  to  say  they  cannot  even  now  have 
the  schedule  corrected,  if  any  thing  is  to  be  gained  by  it, 
and  have  the  true  amount  inserted.  If  we  limit  the  eff'ect  of 
this  order  granted  to  him  to  such  debts  as  are  contained  in  the 
schedule  to  his  petition,  then  we  certainly  do  not  give  the 
effect  to  it  which  would  be  given  to  a  certificate  of  bank- 
ruptcy obtained  under  the  bankrupt  law.  The  question 
therefore  is,  whether  the  legislature  meant  that  persons 
taking  the  advantage  of  the  act  19  &  20  Vic,  ch.  93,  should 
do  so  only  in  respect  of  such  debts  as  should  be  specified  in 
the  schedule  to  the  petition,  or  whether  they  would  be  enti- 
tled to  the  full  and  complete  advantages  a  certificate  of 
bankruptcy  would  confer.  I  come  to  the  conclusion  that  it 
was  all  the  advantages  a  certificate  of  bankruptcy  would 
confer,  because  the  recital  shews  the  legislature  were  dealing 
for  cases  of  persons  both  traders  before  the  bankrupt  law 
expired  and  since,  and  that  it  was  the  machinery  only  of 
the  insolvent  law,  8  Vic,  ch.  48,  which  still  continues  in 
force,  which  was  used  to  effect  the  object.  The  recital  in 
the  act  repealing  that  statute,  namely,  20  Vic,  ch.  1,  which 
says  it  has  been  found  that  the  other  act  operated  prejudi- 
cially to  the  mercantile  interests  of  the  province,  shews 
that  it  was  considered  to  be  an  act  to  enable  traders  to  use 
the  insolvent  law  to  obtain  the  full  remedy  and  effect  of  the 
bankrupt  law. 

3.  The  plea  of  the  defendant  Maurice  Cuvillier  setting 
lip  his  charge  is  traversed,  and  what  is  called  the  final  order 
was  put  in  and  proved  at  the  trial,  and  it  becomes  necessary 
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that  we  should  look  and  consider  whether  it  in  truth  does 
prove  the  defendants'  plea.  No  question  seems  to  have  been 
made  upon  it  at  the  trial,  and  no  argument  addressed  to  the 
court  upon  the  frame  of  the  document.  Upon  looking  at  it 
and  comparing  it  with  the  form  given  in  the  schedule  to  the 
act  8  Vic,  ch.  48,  and  seeing  what  was  necessary,  the  judge 
of  the  Insolvent  Court  should  say,  it  is  quite  clear  the  docu- 
ment is  no  order  at  all.  The  latter  sentence  says,  "And  I 
certify  that  this  final  order  is  granted  under  and  by  virtue  of 
an  act  passed  in  the  19th  &  20th  years  of  Her  Majesty's 
reign,  entitled,  &c.,"  but  when  we  read  what  precedes  that, 
we  do  not  find  that  the  judge  has  ordered  any  thing  ;  the 
whole  is  merely  a  recital  of  what  appeared  to  the  judge  that 
the  defendant  Maurice  Cuvillier  was  entitled  to,  and  it  does 
not  appear  that  the  judge  has  adjudged  that  he  should  have 
what  it  is  recited  he  might  have  been  entitled  to.  It  is 
apparent,  upon  comparison  with  the  form  of  the  order  given 
to  the  act,  that  two  lines  in  writing  it  out  have  been  omitted, 
and  these  lines  contain  the  operative  words,  in  order  to 
make  the  order  a  judgment.  It  is  impossible  that  we  can 
supply  them.  We  must  take  the  document  quantum  valeat, 
and  I  think  it  quite  clear  it  does  not  support  the  plea,  which 
alleges  that  Maurice  Cuvillier  was,  by  a  certain  order  of  the 
judge  of  the  county  court  of  Hastings,  discharged  according 
to  the  provisions  of  the  Insolvent  act. 

Maurice  Cuvillier  was  not  therefore  entitled  to  a  verdict 
upon  his  plea  of  personal  discharge. 

4.  As  to  the  other  point,  we  have  had  a  similar  question 
before  us  on  several  occasions,  and  have  held  that  a  collateral 
security  given  by  one  of  two  or  more  joint  debtors  did  not 
merge  the  debt.  Here,  in  this  case,  a  distinct  provision  is 
inserted,  both  in  the  agreement  upon  which  the  mortgage  is 
based  and  in  the  mortgage  itself,  that  the  plaintiffs  shall  be 
at  liberty  to  pursue  their  remedy  against  all  parties  upon  all 
and  any  security  they  may  have.  There  is  no  pretence 
therefore  for  saying  they  shall  not  sue  on  this  note. 

The  verdict  should  stand  for  the  plaintifis  as  against  all 
the  defendants,  (a). 

Rule  discharged. 

(a)  The  Chief  Justice  having  been  absent  during  the  argument  gave  no 
judgment 
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Cronyn  v.  Griffiths. 

Sale  of  land  by  lottery — Illegality — New  agreement. 

The  plaintiff  entered  into  an  agreement  for  the  sale  of  certain  land  to  A., 
T7hich  was  illegal,  the  sale  having  been  effected  b}^  Iotter3^  This  agree- 
ment was  cancelled,  and  a  new  one  made  with  B.  to  whom  A.  had  sold  ; 
B,  afterwards  sold  to  defendant,  to  whom  the  plaintiff  subsequently  gave 
a  deed,  receiving  a  mortgage  for  the  balance  of  purchase  money. 
Neither  B.  nor  defendant  were  concerned  in  the  lottery.  This  mortgage 
was  sold  by  the  plaintiff,  and  an  action  brought  upon  it  in  his  name. 

Held,  that  the  mortgage  was  not  connected  with  the  first  illegal  sale,  and 
that  the  plaintiff  might  recover. 

Appeal  from  the  county  court  of  Middlesex. 

This  was  an  action  of  covenant  upon  a  mortgage  of  certain 
lands.  Defendant  pleaded,  "that  the  deed  and  covenant 
declared  upon  were  made  and  executed  by  the  defendant  to 
secure  a  portion  of  the  purchase  or  consideration  money  for 
certain  lands  unlawfully  sold  and  purchased  by  one  Paul 
Phipps  by  way  of  lottery,  by  a  method  or  device  depending 
upon  or  to  be  determined  by  lot  or  drawing,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  ;  and  that 
the  plaintiff,  at  the  time  of  making  of  the  said  deed  and  cove- 
nant, well  knew  that  the  moneys  in  the  said  deed  and  covenant, 
and  in  the  declaration  mentioned,  were  part  of  the  said  pur- 
chase money."    On  this  issue  was  taken. 

At  the  trial,  it  appeared  that  the  land  in  question  had 
been  purchased  from  the  plaintiff  by  Messrs.  Hammond  and 
Hutchinson,  who  afterwards  sold  it  by  a  lottery,  the  nature 
of  which  will  be  found  fully  explained  in  the  case  of  this 
plaintiff  v.  Widder  et  al.,  16  U.  C.  R.  356;  and  the  plaintiff 
consented  to  enter  into  agreement  with  the  several  purchasers 
at  that  sale,  and  to  receive  the  securities  for  the  purchase 
money  on  account  of  the  sum  due  him  by  Messrs.  Hammond 
and  Hutchinson.  One  Phipps  took  a  share  in  the  lottery,  and 
having  drawn  this  lot,  received  an  agreement  from  the  plain- 
tiff to  convey  to  him  on  payment  of  the  purchase  money 
according  to  the  terms  prescribed  at  the  drawing.  One 
Palmer  afterwards  purchased  from  Phipps,  when  the  agree- 
ment with  Phipps  was  cancelled,  and  a  new  one  entered  into 
by  the  plaintiff  w4th  Palmer,  who  sold  to  the  defendant 
Griffiths ;  and  the  plaintiff  subsequently  gave  a  deed  to  Grif- 
fiths and  took  back  this  mortgage.    Neither  the  defendant 
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nor  Palmer  v/ere  shewn  to  have  been  aware  of  the  lottery, 
nnd  it  appeared  that  the  plaintiff  had  assigned  this  mortgage, 
and  had  no  actual  interest  in  the  suit. 

Upon  the  first  trial  in  the  court  below,  the  learned  judge 
held  that  this  case  must  be  governed  by  that  of  Cronyn  v. 
Widder,  above  referred  to,  and  the  jury,  under  his  direction, 
found  for  defendant.  A  rule  nisi  having  been  obtained  for 
a  new  trial,  he,  upon  consideration,  thought  the  cases  dis- 
tinguishabre,  and  made  absolute  the  rule.  At  the  second 
trial  he  charged  in  the  plaintiff's  fsivour,  but  the  jury,  not- 
withstanding, found  for  defendant,  and  the  learned  judge, 
though  adhering  to  his  last  opinion,  refused  to  grant  a  new 
trial,  on  the  ground  that  as  an  appeal  would  almost  certainly 
result  which  ever  way  a  third  verdict  might  go,  it  was  better 
to  have  the  question  of  law  finally  settled  before  subjecting 
the  parties  to  the  costs  of  another  trial. 

The  plaintiff  thereupon  appealed. 

John  Wilsoii,  Q.  C,  for  the  appeal. 
M.  C.  Cameron,  contra, 

RoBiNSOis^  C.  J.—This  is  an  appeal  from  the  judgment  of 
the  county  court  of  Middlesex,  discharging  a  rule  to  shew 
cause  w^hy  a  new  trial  should  not  be  granted,  upon  the  ground 
that  the  jury,  being  directed  to  find  their  verdict  for  the 
plaintiff,  had  found  for  the  defendant. 

It  was  contended  that  the  verdict  below  was  against  law 
and  evidence.  The  case  has  been  tried  twice.  On  the  first 
trial  the  learned  judge,  conceiving  that  this  case  fell  within 
the  same  principle  as  the  case  of  Cronyn  v.  Widder,  (16  U. 
C.  R.  356,)  directed  the  jury  to  find  for  the  defendant,  which 
they  did.  The  plaintiff  moved  for  a  new  trial,  and  the  judge 
on  further  consideration  thought  that  the  facts  of  this  case 
distinguished  it  substantially  from  Cronyn  v.  Widder,  and 
that  the  plaintiff  should  have  been  permitted  to  recover.  He 
therefore  granted  a  new  trial,  and  on  the  second  trial  he  ex- 
plained to  the  jury  what  he  took  to  be  the  material  difference 
between  the  cases,  and  recommended  them  to  find  for  the 
plaintiff ;  but  the  jury  nevertheless  found  for  the  defendant, 
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and  the  learned  judge  having  granted  a  rule  nisi  for  a  new 
trial,  afterwards  discharged  it,  thinking  very  reasonably  that 
it  would  be  better  to  leave  it  to  the  plaintiff  to  appeal  at  once 
from  his  decision,  than  to  continue  the  litigation  in  the  court 
below,  which  would  most  probably  end  at  last  in  an  appeal. 

It  is  thus  the  matter  comes  before  us.  The  plaintiff  being 
dissatisfied  with  the  decision  of  the  court  below  upon  his  mo- 
tion for  a  new  trial,  the  appeal  is  one  that  I  think  may  be 
entertained  under  the  57th  clause  of  the  8  Vic,  ch.  13. 

The  judgment  given  in  this  court  in  the  case  of  Cronyn  v. 
Widder  does  not  seem  to  have  been  appealed  from,  and  we 
should  of  course  decide  in  accordance  with  it  in  any  similar 
case.  The  question  is  whether  there  is  any  such  difference 
between  the  facts  of  that  case  and  of  the  present,  as 
should  lead  to  a  different  decision.  In  the  former  case  the 
plaintiff  had  taken  an  agreement  from  the  defendant  to  pay 
him  a  sum  of  money,  which  he  was  aware  at  the  time  was  the 
price  to  be  paid  by  the  defendant  to  Messrs  Hammond  and 
Hutchinson,  to  whom  the  witness  had  bound  himself  to  convey 
a  large  tract  of  land,  including  the  land  sold  to  the  defendant 
in  that  cause.  They  were  not  to  get  the  title  till  they  paid 
for  their  tract ;  and  to  accommodate  them  the  plaintiff  con- 
sented to  enter  into  agreements  with  the  several  vendees  to 
convey  to  them  such  portions  as  they  had  bought  from  Ham- 
mond and  Hutchinson,  upon  his  receiving  from  the  vendee  in 
each  case  such  a  sum  as  would  pay  the  plaintiff  for  that  por- 
tion of  the  land.  The  plaintiff  was  in  no  manner  concerned 
in  the  scheme  of  Hammond  and  Hutchinson  for  re-selling 
their  land  in  small  lots  by  lottery,  but  he  knew,  before  he  en- 
tered into  the  agreement  with  the  defendant  in  that  cause, 
that  the  land  was  to  be  disposed  of  in  that  manner,  and  he 
entered  into  the  agreement  at  the  request  of  Hammond  and 
Hutchinson,  by  which  means  they  carried  into  effect  the  sales 
by  lottery  to  the  respective  drawers  of  the  tickets. 

It  appeared  to  us  clear  that  the  statute  12  Geo.  II.,  ch.  28, 
which  we  assumed  to  be  in  force  here,  could  in  every  case  be 
most  easily  evaded  by  such  an  arrangement  as  Hammond  and 
Hutchinson  made  in  that  case,  and  that  on  that  account  the 
agreement,  with  a  knowledge  of  the  circumstances  by  the 
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plaintiff,  taken  from  Mr.  Widder  towards  carrying  out  the  sale 
made  by  lottery  to  the  respective  purchasers,  could  not  be 
enforced  by  action,  although  the  plaintiff  who  sued  upon  it 
was  not  in  any  manner  concerned  in  the  lottery. 

The  difference  between  that  case  and  the  present,  is  that 
Phipps,  whose  name  appears  in  the  present  case,  stands  in 
the  same  relation  to  the  transaction  that  Mr.  Widder  did  in 
the  other  suit,  but  Griffith,  the  defendant  in  this  cause,  had 
no  concern  in  the  lottery.  He  bought,  it  appears,  from  one 
Palmer,  who  bought  from  Phipps.  It  was  proved  that  on  the 
same  day  (22nd  February  1854)  that  the  plaintiff  entered 
into  a  sealed  agreement  with  Phipps  to  convey  the  land  to 
him  when  he  should  complete  certain  payments,  that  agree- 
ment was  cancelled,  and  the  plaintiff  entered  into  a  precise- 
ly similar  agreement  with  one  Palmer,  to  convey  the  said 
land  to  him  upon  the  same  terms.  Whether  Palmer  paid 
any  thing  to  Phipps  for  his  bargain  did  not  appear,  nor 
whether  Palmer  knew  any  thing  of  Phipps  having  bought  the 
land  by  lottery,  nor  whether  the  agreement  between  the 
plaintiff  and  Palmer,  though  given  on  the  same  day  with  the 
other,  was  altogether  a  distinct  transaction  from  the  other  in 
point  of  time,  as  no  doubt  it  may  have  been. 

On  the  27th  of  January,  1855,  Palmer,  with  the  written 
assent  of  the  plaintiff,  endorsed  on  the  agreement  with  him  of 
the  22nd  of  February,  1854,  assigned  the  agreement,  and  all 
his  interest  under  it,  in  the  land  to  the  present  defendant, 
Griffiths,  for  a  consideration  expressed  of  £50.  It  was  not 
proved  whether  Griffiths  had  or  had  not  any  knowledge  of 
Palmer's  interest  having  been  acquired  from  any  one  who 
had  been  concerned  in  this  lottery,  and  it  seems,  though  the 
evidence  is  not  full  and  explicit  on  that  point,  that  the  plain- 
tiff some  time  afterwards  conveyed  the  lot  to  Griffith,  and 
took  back  from  him  a  mortgage  for  the  unpaid  portion  of  the 
purchase-money,  which  mortgage  he  disposed  of  to  some  third 
party,  who  is  bringing  this  action  upon  it  in  his  name.  So 
the  plaintiff  had  neither  any  concern  in  the  lottery,  having 
sold  the  land  to  Hammond  and  Hutchinson  in  the  ordinary 
manner,  nor  has  he  any  interest  in  this  action. 

We  considered  in  the  former  action,  and  still  are  of  opin^ 
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ion,  that  as  the  lots  were  of  unequal  value,  and  were  intended 
to  be  so,  the  lottery  was  not  one  within  the  exception  of  the 
11th  section  of  the  statute  12  Geo.  II.,  which  applies  to  cases 
of  joint  tenants,  tenants  in  common,  or  part  owners,  dividing 
their  interests  hj  lot. 

In  the  former  action  in  this  court  against  Widder  it  was 
proved  that  not  having,  as  I  believe,  any  idea  that  he  was 
acting  illegally,  the  plaintiff  agreed  with  Hammond  and  Hut- 
chinson that  if  they  should  dispose  by  lottery  of  the  land  they 
had  bought  from  him,  he  would  enter  into  agreements  with 
the  respective  purchasers  to  convey  their  lots  drawn  by  them 
directly  to  themselves,  upon  their  paying  him  such  part  of 
the  price  as  would  cover  the  sum  due  to  him  by  Hammond 
and  Hutchinson  in  respect  of  the  land  each  person  had  drawn. 
And  the  action  was  between  the  plaintiff  and  one  of  the  par- ' 
ties  who  had  drawn  in  the  lottery. 

This  action,  though  in  the  name  of  the  plaintiff,  who  agreed 
with  Hammond  and  Hutchinson  to  convey,  as  I  have  men- 
tioned, is  brought  in  fact  by  another  party,  who  holds  the 
mortgage  given  to  the  plaintiff  by  one  who  purchased  at 
second  hand  the  interest  of  the  person  who  acquired  the  lot 
in  the  manner  forbidden  by  the  statute;  and  whether  the 
real  plaintiff  in  this  suit  bought  the  mortgage  before  or  after 
the  passing  of  our  statute  19  Vic,  ch.  49,  and  whether  in  ig- 
norance of  the  previous  transactions  or  not,  does  not  appear. 

Under  the  circumstances,  I  am  of  opinion  that  the  statute 
12  Geo.  II.,  ch.  28,  does  not  prevent  the  plaintiff  from  re- 
covering. In  the  first  place,  the  real  plaintiff  is  the  as- 
signee of  the  mortgage  sued  upon,  and  for  any  thing  that  ap- 
pears he  was  ignorant  of  the  manner  in  which  Hammond 
and  Hutchinson  had  disposed  of  the  land.  In  the  next  place, 
after  the  land  was  sold  by  lottery,  it  passed  through  the 
hands  of  two  subsequent  purchasers,  who  seem  to  have  paid 
a  valuable  consideration,  and  if  either  of  them  was  an  inno- 
cent purchaser  (and  there  is  no  proof  of  notice  or  knowledge 
as  regards  either,  though  the  probability  is  that  Palmer  was 
aware  of  the  lottery,  as  it  took  place  on  the  same  day  that  he 
bought)  then  the  contract  for  giving  the  title  could  be  en- 
forced, and  it  would  follow  that  the  assignee  of  the  mortgage, 
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who  is  the  real  plaintiff  in  this  case,  should  be  allowed  to  sue 
in  the  plaintiff's  name  for  the  purchase  money. 

I  think,  therefore,  that  there  should  be  a  new  trial  with  costs 
to  abide  the  event,  and  that  the  judgment  given  below  should 
be  reversed. 

Burns,  J. — I  think  the  jury  were  wrong  in  finding  a 
verdict  for  the  defendant  upon  the  facts  proved,  and  the 
judge  in  the  court  below  should  have  set  the  verdict  aside 
and  granted  a  new  trial.  This  case  is  very  different  in  its 
facts  from  Cronyn  v.  Widder.  If  the  plaintiff  had  been 
seeking  to  enforce  the  contract  which  he  held  with  Phipps, 
then  it  would  have  been  precisely  like  the  case  of  Cronyn  v. 
Widder ;  the  contract  would  be  the  creature  of  the  illegal 
lottery  transaction.  It  seems,  however,  that  Phipps  sold 
out  his  interest  to  one  Palmer,  and  his  own  contract  with  the 
plaintiff  was  surrendered,  and  the  plaintiff  entered  into  a 
new  contract  with  Palmer.  No  doubt  Palmer  agreed  to  pay 
the  plaintiff  the  same  money  which  Phipps  had  agreed  to 
pay,  but  the  contract  with  Palmer  was  not  a  creature  of  the 
lottery,  nor  can  it  be  said  to  grow  out  of  it.  So  far  as  this 
plaintiff  is  concerned  it  grew  out  of  his  pecuniary  contract 
with  Messrs.  Hammond  and  Hutchinson,  which  was  not 
tainted  with  illegality.  Phipps'  contract  grew  out  of  the 
illegal  transaction  between  him  and  Messrs.  Hammond  and 
Hutchinson,  and  if  the  plaintiff  had  been  seeking  to  enforce 
that,  he  would  have  been  seeking  to  establish  the  validity  of 
Phipps'  illegal  transaction.  When  that  contract  was  can- 
celled, and  the  plaintiff  entered  into  a  new  one  with  a  per- 
son a  perfect  stranger  to  Messrs.  Hammond  and  Hutchin- 
son's dealing,  it  became  a  new  contract  with  the  plaintiff,  and 
it  seems  to  me  he  had  a  right  to  say  that  grew  out  of  his  pre- 
vious contract  with  Messrs.  Hammond  and  Hutchinson ;  and 
certainly,  so  far  as  Palmer  was  concerned,  he  was  no  party 
to  the  lottery. 

The  case,  however,  does  not  rest  upon  that  proposition, 
for  it  seems  that  Palmer  sold  again  to  the  defendant,  and 
the  defendant,  in  order  to  have  his  title  perfect,  surrendered 
to  the  plaintiff  the  agreement  with  Palmer,  and  the  plaintiff 


402      queen's  bench,  trinity  term,  23  vie,  1359. 

conveyed  the  property  to  the  defendant,  and  took  the 
security  by  mortgage,  the  covenant  in  which  is  the  foundation 
of  this  action.  It  seems  to  me  the  defendant's  agreement 
is  altogether  a  new  agreement,  having  nothing  whatever  to 
do  with  the  lottery.  The  plaintiff,  no  doubt,  in  agreeing  to 
convey  to  the  defendant,  did  so  because  it  was  the  wish  of 
Hammond  and  Hutchinson  that  he  should  do  so  to  Phipps, 
and  Phipps  wished  he  should  do  so  to  Palmer,  and  Palmer 
finally  that  he  should  convey  to  the  defendant.  It  is  not  a 
consequence,  however,  that  he  should  do  so  upon  each  re- 
moval, and  it  seems  that  in  fact  a  fresh  agreement  was  made 
each  time.  If  the  defendant's  position  were  good,  it  would 
seem  to  follow  that  the  conveyance  which  he  holds  by  would 
be  equally  void  with  the  mortgage  which  he  has  given,  and 
then,  if  so,  he  would  have  no  title  to  the  land.  I  doubt 
whether  he  perhaps  is  exactly  prepared  for  such  a  result, 
and  whether  he  might  not  be  the  loser  by  that,  for  it  can 
hardly  be  supposed  he  ought  to  keep  the  land  and  not  pay 
for  it.  If  the  defendant  can  be  said  to  be  in  a  position  to 
take  advantage  against  his  covenant  to  pay,  he  can  scarcely, 
I  think,  with  .  any  degree  of  honesty,  be  said  to  be  in  a 
position  to  claim  the  advantage  of  keeping  the  land.  He 
cannot  say  he  is  innocent  if  he  wishes  to  keep  the  land  and 
yet  will  not  pay.  Both  deeds  therefore  must  be  void  as 
being  tainted  with  an  illegality,  or  neither  of  them  are  so. 
The  case  would  not  come  within  the  principle  established  by 
the  case  of  Doe  Eoberts  v.  Roberts,  (2  B.  &  Al.  367,)  and 
those  of  that  class,  that  where  two  persons  agree  to  commit 
a  fraud,  or  violate  an  act  of  parliament,  neither  of  them  can 
expect  any  assistance  from  a  court  of  law  to  relieve  him 
against  the  consequence  of  it.  The  plaintiff  in  this  case  was 
no  party  to  Hammond  and  Hutchinson's  illegal  transaction, 
and  therefore  could  not  be  deprived  of  his  property  unless 
he  had  so  far  identified  himself  with  them  that  he  must 
stand  in  their  shoes.  Such  was  the  case  when  he  sought  to 
enforce  the  contract  they  had  made  with  Widder. 

I  am  of  opinion  the  title  which  the  defendant  has  got, 
having  bought  from  Phipps'  vendee,  and  his  conveyance 
from  the  plaintiff  to  himself,  which  was  in  fact  to  carry  out 
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the  contract  the  plaintiff  had  made  with  Hammond  and 
Hutchinson,  is  valid  in  law,  and  as  a  consequence  of  that  it 
follows  that  the  covenant  which  the  defendant  has  entered 
into  is  also  valid.  Therefore  there  was  no  evidence  to 
support  the  defendant's  plea  at  the  trial,  and  the  plaintiff 
should  recover.  The  judge  should  have  set  aside  the  ver- 
dict, and  granted  a  new  trial,  and  that  is  what  should  be 
ordered  now. 

McLean,  J.,  concurred. 

Appeal  allowed. 


Power  v.  Canniff. 

Action  on  covenant  for  title — Plea,  land  sold  hy  lottery — What  constitutes  a 

lottery. 

Action  on  covenants  for  title  in  a  conveyance  by  defendant  to  plaintiff. 
Plea,  that  one  W.,  acting  for  defendant,  sold  the  land  in  question  by 
lottery,  and  disposed  of  the  tickets  for  £30  each :  that  the  plaintiff 
bought  one  of  the  tickets  from  W.,  knowing  that  he  acted  for  defendant, 
and  then  entered  into  an  agreement  under  seal  with  the  said  W.  to  pur- 
chase one  share  or  lot,  the  whole  into  149  parts  to  be  divided,  of  certain 
property  specified,  including  a  stone  house  and  buildings,  and  to  pay  the 
purchase  money  as  therein  provided ;  and  it  was  thereby  further  agreed 
that  the  choice  of  the  lots  was  to  be  determined  by  numbers,  number  one 
to  have  the  first  choice,  and  so  on  to  number  149,  the  names  to  be  put 
into  one  box  and  the  numbers  into  another,  and  then  to  be  drawn  by  two 
indifferent  persons,  none  of  the  lots  to  be  conveyed  unless  the  whole  were 
disposed  of;  and  the  defendant  averred  that  the  plaintiff  drew  the  land 
in  the  conveyance  declared  upon  mentioned  as  his  prize  in  said  lottery : 
that  defendant  in  pursuance  of  the  illegal  agreement  executed  said  in- 
denture, and  that  the  plaintiff  took  it  with  full  knowledge  of  the  circum- 
stances. 

Held,  on  demurrer,  plea  good,  the  agreement  set  out  shewing  a  lottery 
within  the  meaning  of  the  statute. 

This  was  an  action  upon  the  covenants  for  seizin  in  fee, 
right  to  convey,  and  quiet  enjoyment  free  from  incumbrances, 
contained  in  a  conveyance  of  certain  land  executed  by 
defendant  to  plaintiff. 

Plea, — That  before  the  making  of  the  said  indenture,  to 
wit,  on  the  3rd  of  September  1853,  one  Stephen  Miles,  Wash- 
burn, acting  for  and  on  behalf  of  the  now  defendant,  and 
against  the  form  of  the  statute  in  such  case  made  and  provi- 
ded, set  up  and  held  at,  &c.,  a  certain  lottery  of  certain  lands 
and  tenements— namely,  amongst  others,  the  lands  and  tene- 
ments in  the  said  indenture  mentioned — and  did  sell  and  dis- 
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pose  of  the  tickets  of  said  lottery  for  thirty  pounds  each ;  and 
the  defendant  saith  that  the  plaintiff  bought  and  procured  of 
the  said  Stephen  Miles  Washburn,  with  full  knowledge  that 
he  was  acting  for  and  and  on  behalf  of  the  defendant,  one  of 
the  said  tickets  for  thirty  pounds,  and  then,  with  divers 
other  persons,  whose  signatures  appear  thereto,  in  writing, 
as  upon  production  will  appear,  under  his  and  their  hands 
and  seals,  on  the  said  day,  did  for  themselves,  and  each 
of  them  did  for  themselves,    and  for  their  several  heirs, 
executors,  administrators  and  assigns,  thereby  severally 
covenant,  promise  and  agree,  with  and  to  said  Stephen 
Miles  Washburn,   to   purchase   one   share   or  lot,  the 
whole  into  one  hundred  and  forty-nine  parts  to  be  divided, 
of  the  property  laid  out  and  described  in  the  plan  laid  down 
by  John  Emerson,  Esquire,  Provincial  Land  Surveyor,  of 
park  lot  upon  the  rear  of  lot  number  four,  in  the  third  con- 
cession of  the  township  of  Thurlow,  and  stone  house  and 
buildings  in  the  village  of  Canniff's  Mills,  which  said  plan  is 
dated,  &c.,  at  the  sum  or  price  of  thirty  pounds,  and  to  pay  the 
purchase  money  as  follows,  namely,  one-fourth  in  three 
months,  to  be  secured  by  approved  endorsed  notes,  with  in- 
terest ;  one  fourth  in  twelve  months,  to  be  secured  in  like 
manner ;  and  the  balance  by  two  annual  instalments,  with 
interest,  to  be  secured  by  mortgage,  the  time  of  payment  of 
principal  to  be  calculated  from  the  time  of  choosing  here- 
after mentioned ;  and  it  was  thereby  in  writing  agreed,  that 
the  choice  of  lots  was  to  be  determined  by  numbers  to  be 
drawn,  number  one  to  have  the  first  choice,  and  so  on  to 
number  one  hundred  and  forty-nine,  and  that  the  names  were 
to  be  put  into  one  box,  and  the  numbers  into  another  box, 
and  then  to  be  drawn  by  two  indifferent  persons ;  and  the 
person  whose  name  should  be  drawn  with  a  number,  should 
take  his  choice  in  rotation  according  to  such  number. 

And  it  was  thereby  further  agreed,  that  should  any  of  the 
parties  thereto  neglect  to  attend  on  the  day  of  drawing  and 
choosing,  or  attending  and  refusing  to  draw  and  choose,  or 
appoint  some  person  to  do  so  for  such  person  so  being  absent 
or  refusing  as  aforesaid, (a)  and  such  drawing  should  be  binding 
on  such  party  as  if  he  or  they  had  chosen  and  drawn  for 


(a)  So  in  the  plea,  but  some  words  are  evidently  omitted. 
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himself  or  themselves.  And  it  was  also  thereby  agreed  that 
the  said  Stephen  Miles  Washburn  should  not  be  compelled 
to  convey  any  one  or  more  lots  unless  the  whole  were  dis- 
posed of,  and  it  was  also  thereby  agreed  that  the  property 
was  to  be  sold  subject  to  a  mortgage  to  the  Trust  and  Loan 
Company,  and  as  that  debt  could  not  be  paid  olF  until  twelve 
months  from  February  then  next,  a  sufficient  amount  of  se- 
curity should  be  deposited  so  as  to  meet  their  claim,  and 
that  when  paid  satisfaction  should  be  entered;  and  it  was 
also  thereby  agreed  that  the  drawing  and  choosing  should  take 
place  at  Taylor's  Hotel,  Canniff's  Mills,  on  the  twenty-ninth 
day  of  September  then  next,  if  all  the  lots  were  by  that  time 
taken  up. 

And  the  defendant  further  saith,  that  the  said  Stephen 
Miles  Washburn  proceeded  to  hold  and  did  hold  said  lottery, 
for  and  on  behalf  of  the  defendant,  and  at  the  request  of  the 
plaintiff,  as  aforesaid,  and  at  said  drawing  thereof  the  plain- 
tiff drew  the  land  and  premises  in  the  said  indenture  men- 
tioned, as  his  prize  in  said  lottery,  for  and  on  behalf  of  the 
defendant,  and  at  the  request  of  the  plaintiff  as  aforesaid. 
And  at  said  drawing  thereof,  the  plaintiff  drew  the  land  and 
premises  in  the  said  indenture  mentioned  as  his  prize  in  said 
lottery,  and  the  defendant,  at  the  request  of  the  said  plaintiff 
and  said  Washburn,  and  with  full  knowledge  by  the  plaintiff 
of  the  premises,  and  in  pursuance  of  said  corrupt  agreement, 
did  make  and  execute  the  indenture,  and  did  enter  into  said 
covenants,  in  the  declaration  mentioned ;  and  the  plaintiff 
took  the  same  with  full  knowledge  of  all  the  circumstances 
under  which  the  same  was  made  and  given,  and  that  the  same 
was  made  in  pursuance  of  the  corrupt  agreement,  and  with  the 
full  knowledge  that  the  defendant  had  no  other  consideration 
for  the  making  of  the  said  indenture,  other  than  expressed 
in  and  by  said  agreement. 

And  the  defendant  further  saith  that  the  signers  to  the 
said  corrupt  agreement  have  not  paid  and  have  refused  to 
pay,  either  to  the  said  Stephen  Miles  Washburn  or  to  defen- 
dant, for  the  said  tickets  in  said  lottery,  and  object  that  the 
notes  and  other  securities  given  by  them  are  void,  whereby 
by  force  of  the  statute  the  said  indenture  and  the  covenants 
contained  therein  are  void  in  law  and  have  no  effect. 
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Demurrer, — That  the  defendant  being  a  party  to  the 
illegality,  if  any,  cannot  take  advantage  of  his  own  wrong. 
That  it  appears  that  it  was  one  Washburn  that  was  to  con- 
vey the  land,  and  with  whom  the  agreement,  if  any,  was 
made,  whereas  the  deed  declared  on  shews  that  the  coven- 
ants were  made  by  the  defendant  long  after  the  agreement 
alleged,  for  a  new  and  valuable  consideration,  admitted  under 
the  seal  of  the  defendant.  That  the  agreement,  the  lottery, 
the  alleged  drawing,  and  the  other  matters  set  forth  in  the 
plea,  do  not  come  within  any  law  or  statute  which  would 
make  the  giving  of  the  deed  and  the  covenants  declared 
upon  void,  or  of  no  effect,  as  against  the  defendant. 

S.  Michards,  Q.C.,  and  O'Hare,  for  the  demurrer,  cited 
Kerrison  v.  Cole,  8  East  231 ;  O'Connor  v.  Bradshaw,  5 
Ex.  882. 

G-.  Henderson^  contra,  cited  Cronyn  v.  Widder,  16 
U.C.R.  356;  Marshall  v.  Piatt,  8  C.  P.  189;  Goodeve  v. 
Manners,  5  U.  C.  Ch.  Rep.  114. 

Robinson,  C.  J. — If  the  land  in  question  was  sold  by  lot- 
tery in  such  a  manner  that  under  the  statute  12  Geo.  II., 
chap.  28,  which  has  been  held  to  have  been  in  force  in  this 
province  at  the  time  of  this  transaction,  the  sale  would  be 
void,  I  think  it  is  impossible  to  maintain  that  the  person 
receiving  a  conveyance  made  in  pursuance  of  such  a  sale, 
can  support  an  action  on  the  covenants  for  title,  or  for  quiet 
enjoyment  contained  in  the  deed.  Such  a  case  does  not 
come  within  the  reason  of  the  decision  in  Kerrison  v.  Cole 
et  al.,  (8  East  231,)  cited  by  Mr.  Richards.  That  was  an 
action  upon  a  mortgage  of  a  ship,  to  recover  the  mortgage 
money,  and  it  was  objected  that  the  plaintiff  could  not  re- 
cover, because  for  want  of  a  recital  in  the  deed  of  the  certi- 
ficate of  ownership,  the  bill  of  sale  of  the  ship  was  void  under 
the  ship  registry  act.  The  court  held  that  the  statute  merely 
prevented  the  bill  of  sale  affecting  the  interest  in  the  ship, 
but  did  not  prevent  the  suing  upon  the  covenant  to  pay  the 
money  lent,  &c.  Le  Blanc,  J.,  stated  the  distinction,  which 
makes  the  judgment  in  that  case  not  applicable  to  the  pre- 
sent.   "  The  object  of  the  act "  he  said,  "  which  was  to 
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enforce  a  mere  political  regulation,  is  effectually  attained 
by  avoiding  the  transfer  of  the  ships  for  want  of  the  requi- 
sites in  the  bill  of  sale  ;  and  there  being  nothing  immoral 
in  the  transaction  itself^  there  is  no  necessity  for  carrying 
the  construction  further."  The  ship  registry  act  had  nothing 
to  do  with  morals,  but  it  was  for  the  reformation  of  morals 
that  lotteries  and  other  schemes  for  gambling  have  been  pro- 
hibited. They  have  been  declared  by  several  statutes  to  be 
public  nuisances,  on  account  of  their  demoralizing  tendency, 
and  the  frauds  which  they  encouraged. 

The  language  of  the  court  in  the  case  of  Fisher  v.  Bridges, 
(3  E.  &  B.  642,)  is  a  decisive  answer  to  the  argument  which  I 
now  refer  to,  and  indeed  nothing  could  be  more  inconsistent 
than  to  hold  that  an  action  upon  the  covenant  for  title  could 
be  maintained  in  a  case  like  this,  when  the  sale  itself  is  made 
void  by  the  statute.  As  to  the  English  statutes  prohibiting 
lotteries  being  in  force  here,  such  I  mean  as  were  in  force  in 
England  in  September,  1792,  up  to  which  period  we  adopted 
the  English  criminal  law,  we  must  adhere  to  what  we  have 
decided  in  Cronyn  v.  Widder,  (16  U.  C.  R.  356),  and  not 
in  that  case  only.  Then  assuming  the  case  of  Cronyn  v. 
Widder  to  be  properly  decided,  it  is  in  its  circumstances  a 
case  coming  less  directly  under  the  provisions  of  the  British 
statute,  12  Geo.  II.,  chap.  28,  than  the  case  now  before  us, 
except  in  one  important  particular,  to  which  the  plaintiff's 
counsel  directed  our  attention  in  the  argument,  namely,  that 
it  does  not  appear  by  this  plea  that  the  value  of  any  one  of 
the  149  lots  was  greater  than  the  value  of  any  of  the  others ; 
and  unless  they  were,  it  is  contended  that  there  cannot  be  pro- 
perly said  that  there  were  any  prizes  drawn  for,  or  that  there 
was  any  gambling  in  the  transaction.  In  the  case  of  O'Connor 
V.  Bradshaw,  (5  Ex.  882,)  a  similar  question  was  discussed.  It 
did  not  become  necessary  to  decide  it,  because  the  transac- 
tion which  was  there  in  question  was  held  illegal  on  another 
ground.  So  far  as  opinions  were  expressed,  however,  the 
learned  Chief  Baron  and  Baron  Parke  appear  to  have  dif- 
fered in  their  views.  I  confess  I  should  have  thought  that 
a  clear  case  under  the  lottery  act,  for,  as  the  scheme  was  ex- 
plained, it  was  by  no  means  indifferent  in  a  pecuniary  sense 
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to  the  purchasers  of  the  tickets  whether  they  drew  one  num- 
ber or  another.  Still  Baron  Parke  was  inclined  to  think 
that  the  scheme  was  not  prohibited,  but  came  within  the  ex- 
ception  in  the  11th  section  of  12  Geo.  II.,  chap.  28,  while 
the  Chief  Baron  intimated  his  opinion  to  be  that  that  clause 
in  the  act  did  not  apply  to  cases  where  parties  purchased  land, 
meaning  to  divide  it  among  them  by  a  scheme  of  this  sort, 
but  only  to  partitions  made  by  lot  among  persons  who  had 
before  a  joint  or  common  interest. 

In  the  case  in  this  court  of  Cronyn  v.  Widder,  there  was 
not  the  same  foundation  for  the  argument  as  there  is  in  this 
case,  for  there  the  lots  were  unequal  in  value,  as  the  evidence 
at  the  trial  shewed.  There  is  no  allegation  in  this  plea  that 
the  149  lots  were  of  unequal  value.  It  stands  therefore  in- 
different on  the  pleading  whether  they  were  or  not,  but  it  does 
appear  that  parties  began  by  subscribing  for  149  tickets,  and 
unless  149  tickets  should  be  taken  the  lottery  was  not  to  go 
on-  There  was  no  pre-existing  joint  estate  to  be  divided  by 
lot,  in  all  which  cases  equality  of  partition  we  must  suppose 
would  be  the  basis,  and  we  should  be  ignorant  of  what  all  the 
rest  of  the  world  knows,  if  we  had  any  doubt  that  a  scheme 
of  this  description  for  selling  land  by  lottery  would  have 
little  chance  of  encouragement  if  none  of  the  lots  were  bet- 
ter than  the  others :  in  other  words,  if  there  were  no  prizes. 
The  object  of  drawing  for  choice  is  that  the  person  getting  the 
earlies  numbers  gets  as  a  consequence  the  most  valuable  lots. 
If  it  were  not  for  the  stimulus  which  the  hope  of  this  creates 
there  would  be  no  object  in  the  lottery,  and  in  this  chance 
consists  the  gambling  as  plainly  and  decidedly  as  in  any 
other  lottery  scheme. 

In  my  opinion  the  plea  is  a  good  defence  under  the  statute. 

Burns,  J.— This  case  differs  materially  in  many  of  its 
features  from  O'Connor  v.  Bradshaw,  (5  Ex.  882,)  for  in 
that  the  number  of  subscribers  to  the  scheme  were  in  the 
course  of  five  years  some  70,000,  and  only  227  persons  had 
or  could  have  allotments  of  land  made  to  them,  so  that  here 
were  prizes  and  blanks.  Here  it  appears  that  all  were  prizes ; 
the  whole  149  were  to  have  lots.    In  the  Q9<se  quoted,  Chief 
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Baron  Pollock  thought  it  one  coming  under  the  act  of  Geo. 
II.,  generally,  whereas  Baron  Parke  was  inclined  to  a  con- 
trary opinion. 

If  these  149  persons  in  this  case  had  purchased  the  land 
from  the  defendant,  and  held  it  as  joint  tenants,  or  tenants 
in  common,  then  no  doubt  they  could  divide  by  lot,  for  they 
would  come  within  the  provisions  of  the  11th  clause.  Here, 
however,  it  does  not  seem  the  149  persons  ever  did  in  the 
first  instance  purchase  the  land.  They  bought  tickets  at 
£80  a  piece,  which  when  drawn  gave  each  person  a  right  to 
call  for  his  conveyance,  but  the  defendant  was  not  bound  to 
convey  any  one  or  more  lots,  unless  the  whole  149  were  dis- 
posed of,  and  when  it  was  ascertained  to  whom  each  particu- 
lar lot  would  be  assigned,  then  the  purchaser  was  to  secure 
one  half  the  purchase  money  by  approved  endorsed  promis- 
sory notes,  at  three  and  twelve  months  ;  and  the  other  half 
of  the  purchase  money  was  to  be  paid  by  instalments  at  one 
and  two  years,  to  be  secured  by  mortgage  upon  the  particu- 
lar lot  of  the  purchaser.  These  provisions  shew  that  it  was 
not  a  sale  by  the  defendant  of  the  whole  quantity  of  land  in 
the  aggregate,  to  be  divided  among  themselves  afterwards  by 
lot,  but  was  a  sale  by  lot  to  each  individual,  and  as  chance 
should  determine. 

The  argument  for  the  plaintiff  is,  that  it  does  not  appear 
that  there  is  any  difference  in  the  value  of  the  lots,  and  so  the 
149  persons  cannot  be  said  to  be  gambling.  It  is  very  true 
upon  the  pleadings  it  does  not  appear  that  there  was  any 
difference  in  value  of  the  lots,  but  then  it  is  stated  there  was 
a  stone  house  and  buildings  upon  the  lot  to  be  divided.  There 
are  many  cases  in  which  the  evidence  of  the  senses  forms  an 
ingredient  in  determining  the  rights  of  parties.  We  cannot 
in  this  case  imagine  that  the  one  house  and  buildings  covered 
the  whole  tract  of  land,  when  it  was  divided  into  149  lots, 
and  it  does  not  appear  that  there  were  149  buildings.  It  is 
manifest,  if  these  lots  were  even  of  equal  value,  that  there  was 
an  advantage  to  be  gained,  for  the  lots  were  not  themselves 
to  be  assigned  as  chance  might  direct,  but  the  first  drawn 
number  and  name  was  to  have  the  first  choice  of  a  lot,  and 
so  on  down  to  the  last,  who  must  take  what  was  left.  The 
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lottery  consists,  therefore,  in  having  a  choice  of  lots,  and 
that  choice  was  to  be  determined  by  chance.  The  whole 
seems  to  be  a  scheme,  therefore,  to  dispose  of  the  lots  by 
chance,  the  defendant  selling  and  the  purchasers  taking 
tickets  for  that  very  purpose. 

I  think  judgment  must  be  given  for  defendant. 

McLean,  J.,  concurred. 

Judgment  for  defendant. 


George  Gross  v.  Abraham  Bricker. 

Sale  of  land — Statute  of  Frauds — Account  stated. 

The  plaintiff  having  purchased  certain  land  from  defendant  under  a  written 
contract,  it  was  verbally  agreed  between  them  that  the  sale  should  be 
cancelled,  and  that  defendant  should  return  to  the  plaintiff  what  he  had 
paid,  and  pay  him  $102  for  giving  up  his  bargain.  The  plaintiff  there- 
upon gave  up  possession,  and  the  defendant  sold  to  another  person.  In 
an  action  to  recover  the  $102  (the  declaration  containing  a  special  count, 
and  one  on  account  stated)  it  was  proved  that  the  defendant  had  acknow- 
ledged that  he  was  to  pay  the  plaintiff  this  sum  for  giving  up  the  land, 
but  the  plaintiff  was  nonsuited  for  want  of  an  agreement  in  writing. 

Held,  that  if  the  acknowledgment  was  made  after  the  agreement  had  been 
cancelled,  and  the  land  re-sold  by  defendant,  the  plaintiff  might  recover 
on  the  account  stated ;  and  this  not  being  clear  upon  the  evidence,  a 
new  trial  was  granted  to  ascertain  the  fact. 

The  plaintiff  declared,  for  that  the  plaintiff  and  the  defen- 
dant, on  the  1st  day  of  January,  1856,  entered  into  an  agree- 
ment in  writing  that  the  defendant  should,  on  the  perfor- 
mance of  certain  conditions  by  the  plaintiff  mentioned  in  that 
agreement,  convey  to  the  plaintiff  in  fee  simple,  a  certain 
part  of  lot  103,  of  the  small  lots  of  the  German  Company's 
tract,  in  the  township  of  Waterloo,  containing  28  acres ;  that 
the  plaintiff  then  went  into  the  possession  of  the  land  under 
the  agreement;  and  that,  on  the  21st  of  April,  1856,  the 
defendant,  in  consideration  that  the  plaintiff  at  the  defendant's 
request,  consented  and  agreed  that  the  said  agreement  in 
writing  should  be  cancelled,  and  agreed  to  deliver  up  to 
the  said  defendant  the  said  parcel  or  tract  of  land,  and  pro- 
mised to  pay  to  the  plaintiff  on  demand  <£25  10s.;  that  the 
said  agreement  in  writing  was  cancelled,  with  the  consent  of 
the  plaintiff  and  defendant,  on  the  said  21st  of  April,  and  the 
said  land  was  then  delivered  up  by  the  said  plaintiff  to  the 
said  defendant,  in  pursuance  of  the  said  last  mentioned 
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agreement,  yet  the  defendant,  although  often  requested  so  to 
do,  had  not  paid  the  said  £25  10s.  A  common  count  upon 
an  account  stated  was  added. 

The  plaintiff  in  his  particulars  claimed  the  money  as  being 
due  to  him  on  an  account  stated. 

The  defendant  pleaded  non  assumpsit,  never  indebted, 
payment,  and  set  off. 

At  the  trial,  at  Berlin,  before  Draper,  C.  J.,  an  agree- 
ment under  seal  was  put  in  and  proved,  by  which  the  defen- 
dant agreed  to  sell  and  convey  to  the  plaintiff  and  one  Conrad 
Bricker,  the  land  in  question,  for  £175,  payable  in  fourteen 
annual  instalments,  and  the  conveyance  was  to  be  made  when 
all  the  purchase  money  had  been  paid.  The  agreement  was 
dated  the  Tth  of  May,  1853. 

It  was  proved  that  after  the  plaintiff  had  made  some  pay- 
ments on  account  of  the  land,  Abraham  Bricker  being  offered 
a  larger  sum  for  the  land  by  one  Becker,  it  was  agreed  be- 
tween Gross  and  him  that  the  plaintiff  should  give  up  the 
land,  and  surrender  his  agreement  to  be  cancelled,  on  condi- 
tion that  he  should  receive  one  hundred  and  two  dollars  as 
an  advance  upon  the  bargain  above  what  he  had  paid.  The 
agreement  was  agreed  to  be  given  up,  and  Bricker  then  en- 
tered into  an  agreement  with  Becker  for  the  sale  of  the  land 
to  him,  and  received  three  hundred  dollars  on  account.  It 
was  proved  by  two  witnessss  that  the  defendant  said  he  was 
to  pay  the  plaintiff  one  hundred  and  two  dollars  on  account 
of  his  having  given  up  the  land. 

It  was  objected  by  the  defendant's  counsel,  that  the  action 
was  brought  on  account  of  an  alleged  agreement  to  be  paid 
for  an  interest  in  land,  and  that  under  the  statute  of  frauds 
the  defendant  could  only  be  charged  upon  an  agreement  in 
writing. 

The  learned  Judge  nonsuited  the  plaintiff  upon  that  ob- 
jection, but  with  some  hesitation,  as  he  remarked. 

M.  0.  Cameron  obtained  a  rule  nisi  to  set  aside  the  non- 
suit, citing  Cocking  v.  Ward,  1  C.  B.  868. 

Cameron^  Q.  C,  shewed  cause,  and  cited  Smart  v.  Harding, 
15  C.  B.  652. 
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Robinson,  C.  J. — We  cannot  gather  clearly  from  the 
evidence  whether  it  was  proved  upon  the  taial  that  Bricker, 
after  the  transaction  had  taken  'place  between  Gross  and 
Becker,  acknowledged  that  he  owed  the  plaintiff  one  hundred 
and  two  dollars  in  consequence  of  this  transaction,  or  whether 
the  two  witnesses  who  stated  that  they  heard  the  defendant 
say  that  he  was  to  pay  the  plaintiff  one  hundred  and  two 
dollars,  were  speaking  of  something  that  was  said  by  the 
defendant  before  or  at  the  time  of  the  agreement  for  the  re- 
sale to  Becker  being  made.  If  in  speaking  of  this  transac- 
tion after  it  was  past,  the  defendant  said  that  he  owed  the 
plaintiff  one  hundred  and  two  dollars,  then  we  think  that, 
upon  the  authority  of  Knowles  et  al  v.  Mitchell,  ( 13  East 
249,)  and  Cocking  v.  Ward,  (1  C.  B.  868,)  the  plaintiff  was 
entitled  to  recover,  without  proof  of  an  agreement  in  writing, 
upon  the  count  for  an  account  stated.  The  pleadings  in 
Cocking  V.  Ward,  were  the  same  as  those  in  the  case  before 
us,  and  it  is  a  case  exactly  in  point.  But  if  the  witnesses 
were  not  speaking  of  some  admission  of  the  defendant  after 
the  transaction,  then  the  nonsuit  was  proper,  for  it  could 
not  be  stated  that  there  was  an  account  stated  of  any  debt 
then  existing. 

If  the  parties  disagree  in  their  recollection  of  the  evidence, 
then  there  must  be  a  new  trial,  with  costs  to  abide  the  event. 
The  learned  Judge  who  tried  the  case  reports  to  us  that  he 
cannot  state  certainly  from  memory  what  the  statement  of 
the  witnesses  in  that  respect  amounted  to,  and  in  the  notes 
of  the  evidence  it  is  not  clear,  though  I  rather  incline  from 
them  to  think  that  an  admission  of  the  debt  was  made  after 
the  transaction. 

McLean,  J.— There  is  no  doubt  that  the  defendant  did 
acknowledge  his  obligation  to  pay  to  the  plaintiff  the  sum 
mentioned  as  a  consideration  for  relinquishing  his  purchase, 
so  that  the  land  might  be  sold  to  Becker  :  but  the  evidence 
does  not  clearly  shew  that  such  acknowledgement  was  after 
the  bargain  had  been  cancelled  and  the  land  sold  to  Becker, 
so  as  to  constitute  an  account  stated. 

Tne  plaintiff  is  equitably  entitled  to  recover  the  amount 
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promised  to  be  paid  to  him,  but  cannot  do  so  as  at  present 
situated,  unless  he  can  shew  an  account  stated  and  acknow- 
ledged since  he  relinquished  his  claim  or  interest  in  the  land 
purchased  from  defendant.  The  case  of  Cocking  v.  Ward 
(1  C.  B.  858)  establishes,  and  there  are  several  cases  cited 
therein  to  the  same  point,  that  though  an  agreement  respect- 
ing the  transfer  of  an  interest  in  land,  required  by  the  statute 
of  frauds  to  be  in  writing  and  signed,  cannot  be  enforced  bj 
an  action  against  the  transferee  for  the  stipulated  consider- 
ation, even  when  the  transfer  has  been  effected,  and  nothing 
remains  to  be  done  but  to  pay  the  consideration,  yet  that  the 
amount  may  be  recovered  on  a  count  upon  an  account  stated, 
where  the  transferee  after  the  transfer  admits  a  specific 
amount  to  be  due  to  the  party  who  has  transferred. 

If  the  plaintiff  can  produce  such  proof  at  another  trial,  I 
am  disposed  to  give  him  an  opportunity  of  doing  so  by  set- 
ting aside  the  nonsuit,* but  as  the  amount  is  small,  it  is  for 
the  plaintiff  to  consider  whether  it  is  worth  his  while  to  take 
a  new  trial  on  such  terms. 

Burns,  J.,  concurred. 

Rule  absolute,  costs  to  abide  the  event. 


Regina  v.  Campbell. 

False  pretences — Indictment — Order  for  goods. 

A  municipality  having  provided  some  wheat  for  the  poor,  the  defendant 
obtained  an  order  for  15  bushels,  described  as  "three  of  golden  drop, 
three  of  Fife,  nine  of  milling  wheat,"  Some  days  afterwards  he  went  back 
and  represented  that  this  order  had  been  accidentally  destroyed,  when  an- 
other was  given  to  him.  He  then  struck  out  of  the  first  order  the 
words  "  three  of  golden  drop,  three  of  Fife,"  and  presenting  both  orders, 
obtained  in  all  24  bushels. 

The  indictment  charged  that  defendant  unlawfully,  fraudulently,  and 
knowingly,  by  false  pretences  did  obtain  an  order  from  A.,  one  of  the 
municipality  of  B.,  requiring  the  delivery  of  certain  wheat  by  and  from 
one  C,  and  by  presenting  the  said  order  to  C,  did  fraudulently,  knowing- 
ly, and  by  false  pretences,  procure  a  certain  quantity  of  wheat,  to  wit, 
nine  bushels  of  wheat,  from  the  said  C,  of  the  goods  and  chattels  of  the 
said  municipality,  with  intent  to  defraud. 

Held,  sufficient  in  substance  ;  not  being  uncertain  or  double,  but  in  effect 
charging  that  defendant  obtained  the  order,  and  by  presenting  it  obtain- 
ed the  wheat  by  false  pi-etences. 

Held,  also,  that  the  evidence,  set  out  below,  was  sufficient  to  sustain  the 
conviction. 

At  the  General  Quarter  Sessions  for  the  united  counties 
of  Huron  and  Bruce,  the  defendant  was  indicted  as  follows : 
^'  The  jurors  of  our  lady  the  Queen  upon  their  oath  present, 
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that  Henry  Campbell,  on  the  eighth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-nine,  at 
the  township  of  Culross,  in  the  county  of  Bruce,  one  of  the 
united  counties  aforesaid,  unlawfully,  fraudulently,  and  know- 
ingly, by  false  pretences  did  obtain  an  order  from  one  Thomas 
Maloney,  one  of  the  municipality  of  the  township  of  Culross, 
requiring  the  delivery  of  certain  wheat  by  and  from  one 
George  Smith,  and  by  presenting  the  said  order  to  the  said 
George  Smith  the  aforesaid  Henry  Campbell  fraudulently, 
knowingly,  and  by  false  pretences,  procured  a  certain  quantity 
to  wit,  nine  bushels  of  wheat,  from  the  said  George  Smith, 
of  the  goods  and  chattels  of  the  said  municipality  of  the 
township  of  Culross,  with  intent  to  defraud." 

The  prisoner  having  pleaded  not  guilty  to  the  indictment, 
was  tried  on  the  11th  of  June,  1859,  when  the  following 
evidence  was  taken : 

Thomas  Maloney. — I  ani  a  counciHor  of  Culross  ;  I  look 
at  this  order  in  my  writing. 

"  Culross,  April  28th  1859. 

"George  Smith, 

"  Penetangore,— 
"  Please  give  the  bearer  3  of  goldon  drop^  6  of  Fifo^  9  of 
milling  wheat,  2  of  corn,  and  oblige. 

''Yours  truly, 

"  Thomas  Maloney. 
"  Robert  Pinkerton." 
I  was  authorised  to  sign  both  orders.  Pinkerton  is  one 
of  the  councillors.  I  gave  the  order  to  prisoner.  I  did  not 
scratch  out  the  words.  He  came  back  to  me  seven  or  eight 
days  afterwards,  and  said  he  had  been  some  where  and  had 
some  papers  in  his  pocket,  and  his  little  girl  had  got  them, 
and  had  burnt  the  order  ;  and  he  seemed  in  great  distress, 
and  wanted  another  order  in  place  of  it,  as  he  could  not  get 
the  wheat,  and  so  I  gave  him  the  second  order  (put  in)  in 
these  words  : 

"  Culrossy  May  the  6th,  1859. 
"  George  Smith,  Esq.,  Penetangore, — 

"  Sir, — Please  give  the  bearer  three  golden  drop  wheat, 
three  of  Fife,  nine  bushels  of  milling,  two  of  corn." 
"  Oblige  yours, 

*'  Thomas  Maloney. 
"  Robert  Pinkerton," 
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It  was  wheat  provided  for  the  poor.  An  allotment  was 
made  to  various  parties  by  the  township  council,  and  his 
allotment  was  fifteen  bushels  of  wheat  and  two  of  corn,  (the 
amount  of  each  order,)  and  I  intended  one  only  in  place  of 
the  other.  Individuals  gave  notes  for  the  wheat.  He  gave 
a  note  for  the  first  order,  not  for  the  second.  The  words 
were  not  erased  when  I  gave  it  to  him.  The  note  was  given 
in  favour  of  the  corporation. 

G-eorge  Smith. — The  wheat  was  in  my  possession.  The 
order  (the  first)  was  erased  when  presented.  Gave  him  nine 
bushels  on  it.  Also  honored  second  order  ;  cannot  say  who 
got  the  grain  on  it.  Always  paid  the  order  to  whoever  brought 
them.  The  list  shews,  "  Campbell  15,  6,  Peter  McDonald  9." 
I  wrote  Peter  McDonald  on  the  back,  because  some  one  (can- 
not say  who)  gave  in  the  name.  Some  parties  took  several 
lots  for  themselves  and  others. 

William  English. — Saw  prisoner  present  first  order,  and 
get  the  wheat  on  it.  Campbell  said  Maloney  had  erased  it 
himself. 

Greorge  Smith,  re-called. — In  the  list  put  in,  the  names 
shew  in  whose  names  the  wheat  was  got. 

William  Mclntyre. — I  drew  the  wheat  for  prisoner.  It 
was  twenty-four  bushels,  being  the  amount  he  requested  me 
to  get.  He  did  not  get  it  all,  but  all  except  one  bag, 
which  was  lost  or  stolen  while  I  was  driving  and  he  was  with 
me.    The  twenty-four  bushels  were  loaded  up. 

Upon  this  evidence  the  defendant  was  convicted. 

The  indictment  was  not  objected  to  before  the  jury  was 
sworn,  but  when  the  prisoner  was  brought  up  for  sentence 
several  objections  were  taken  and  overruled  by  the  chairman, 
from  whose  decision  the  defendant  appealed. 

The  grounds  of  objection  sufiiciently  appear  in  the  judg- 
ment. 

Hector  Cameron,  for  the  appellant,  cited  Regina  v.  Norton, 
8  C.  &  P.  19T ;  Regina  v.  Martin,  8  A.  &  E.,  481 ;  Rose.  Crim. 
Ev.  456 ;  Rex  v.  Freeth,  Russ.  &  Ry.  12T. 

James  Paterson,  contra,  cited  Phillipps  on  Evidence,  8th 
Ed.  854 ;  18  Vic,  ch,  92,  sec.  26, 

53  XVIII. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  indictment  in  this  case,  we  think,  is  sufficient  in  sub- 
stance, and  therefore  good  against  any  exceptions  not  taken 
as  formal  exceptions  are  required  to  be.  The  facts  proved, 
we  think,  would  have  warranted  a  charge  against  the  prisoner 
for  forging  and  uttering  a  forged  order  for  delivery  of  wheat, 
for  the  alteration  in  the  first  order  was  a  material  one, 
namely,  by  erasing  "three  of  golden  drop,  three  of  Fife,"  and 
it  was  done  with  intent  to  defraud,  though  it  lessened  the 
quantity  of  wheat  the  prisoner  was  to  get  under  that  order, 
for  it  destroyed  the  exact  similarity  there  would  otherwise 
have  been  between  the  two  orders,  and  so  rendered  it  less 
likely  that  the  trick  of  the  double  order  would  be  detected. 
At  any  rate  I  should  think  a  jury  would  have  no  doubt  the 
alteration  was  in  fact  made  with  intent  to  defraud.  Or  the 
prisoner  might  have  been  indicted  simply  for  obtaining  the 
second  order  under  false  pretences ;  and  he  was  liable  also 
to  be  indicted,  as  he  has  been,  for  obtaining  the  second  order 
on  a  false  pretence,  (namely,  that  he  had  lost  the  first,)  and 
by  that  order,  so  falsely  obtained,  obtaining  the  wheat  by 
false  pretence :  namely,  the  pretence  properly  implied  in  such 
cases  without  any  thing  being  said,  that  the  second  order  so 
presented  was  an  order  honestly  obtained  without  any  impo- 
sition. 

The  orders  were  both  payable  to  bearer  generally,  no  name 
being  mentioned. 

The  indictment  would  have  been  better  in  form  if  it  it  had 
stated  the  order  as  it  was ;  that  is,  the  order  to  give  the 
bearer  three  golden  drop  wheat,  three  of  Fife,  nine  bushels 
of  milling,  (and  averring  that  the  order  meant  in  each  case 
bushels  of  wheat,)  two  of  corn.  And  the  order  should  have 
been  stated  (as  it  is)  to  have  been  the  order  of  Maloney  and 
Pinkertoh,  and  not  of  Maloney  alone,  though  it  was  an  order 
of  Maloney. 

The  evidence  seems  contradictory.  English  says  he  saw  the 
prisoner  present  the  first  order.  Mclntyre  says  he  drew 
the  wheat  for  'prisoner ^  and  that  it  was  twenty-four  bushels, 
being  the  amount  the  prisoner  requested  him  to  get ;  but  he 
adds  that  the  prisoner  was  with  him  when  he  was  drawing 
the  wheat  away. 
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The  prisoner,  it  was  proved,  got  both  the  orders,  and  got 
the  second,  intended  as  a  duplicate,  on  the  false  pretence 
that  he  had  lost  the  first.  He  was  only  allotted  fifteen 
bushels,  and  he  contrived  by  fraud  to  get  twenty-four,  so  he 
got  nine  bushels  by  a  false  pretence  that  he  had  lost  the  first 
order,  and  getting  the  second  of  the  same  tenor  to  re- 
place it. 

On  the  argument  before  us  defendant's  counsel  objected — 
1st.  That  the  order  does  not  come  within  the  description  of 
instrument  which  it  is  made  an  offence  to  obtain  by  false 
pretences — not  a  valuable  security  under  4  &  5  Vic,  ch.  25, 
sec.  45. 

2.  That  a  double  ofi'ence  is  illegally  charged,  so  it  is 
uncertain  what  charge  the  prisoner  is  to  answer. 

3rd.  That  the  evidence  did  not  shew  that  the  prisoner  got 
wheat  on  the  order,  (i.e.,  the  second  order,)  or  that  he  pre- 
sented any  order  but  the  first. 

As  to  the  first  objection,  if  such  an  order  be  not  a  "valua- 
able  security,"  within  the  meaning  of  the  statute,  yet  it  was 
not  for  obtaining  the  order  the  prisoner  was  indicted,  though 
he  is  charged  with  having  got  the  order  under  false  pretences^ 
and  by  presenting  the  order  so  obtained,  procuring  the  goods 
by  false  pretences.  We  think  the  judge  took  a  right  view 
of  the  charge  in  that  respect. 

The  second  objection  turns  on  the  same  peculiarity  in  the 
indictment,  and  is  answered  by  what  we  have  just  said. 

3rdly.  As  to  the  evidence,  if  there  had  been  no  direct 
evidence  as  to  the  person  who  got  the  wheat  on  the  second 
order,  it  being  payable  to  bearer,  and  Smith  not  knowing 
more  than  that  he  must  have  given  it  to  a  person  who  called 
himself  Peter  McDonald,  as  he  wrote  that  name  on  the  back, 
the  jury  might  have  inferred  that  the  prisoner  who  obtained 
the  order  fraudulently,  was  the  person  who  presented  it  in  the 
name  of  Peter  McDonald.  But  Mclntyre  swears  that  he  got 
all  the  wheat  on  both  orders,  at  the  prisoner's  request,  that 
is,  twenty-four  bushels.  The  offence  is  a  misdemeanour,  in 
which  all  are  principals — no  accessories,  and  if  the  prisoner 
sent  in  Mclntyre  with  the  order,  though  he  was  not  present 
himself  when  it  was  presented,  I  think  he  might  be  properly 
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convicted  of  the  offence  of  having  obtained  the  wheat  by  false 
pretences,  for  he  obtained  the  wheat  and  he  presented  the 
order  through  the  person  whom  he  employed.  Mclntyre 
swears  that  the  prisoner  sent  him  for  the  wheat,  and  that 
they  took  it  away  together. 

In  our  opinion  the  appeal  from  the  General  Quarter 
Sessions  must  be  dismissed, 

Appeal  dismissed. 


Kelly  v.  Lisk. 

Promissory  Note — Condition  to  repay  part  to  defendant — Pleading — Plea  to 
the  whole  declaration  ansioering  only  part. 
Declaration  on  a  promissory  note  for  $101  50c.  made  by  defendant  payable 
to  plaintiff,  with  common  counts.  Plea,  "as  to  the  promissory  note  in 
the  declaration  mentioned,"  that  when  defendant  gave  said  note  he  was 
indebted  to  the  plaintiff  in  $75,  and  the  plaintiff  then  requested  him  to 
make  this  note,  and  agreed  to  pay  him  the  difference,  and  the  plaintiff 
then  accepted  the  note  on  that  condition,  but  did  not  pay  the  said 
money  or  any  part  thereof,  "and  the  defendant  says  that  the  plaintiff  is 
not  entitled  to  recover  upon  that  count  of  the  declaration  a  greater  sum 
than  $75." 

Held  on  demurrer  plea  bad,  as  shewing  no  defence. 

Semble,  that  a  plea  is  still  bad  if  pleaded  to  the  whole  declaration  while  it 
answers  only  a  part,  but  that  the  conclusion  of  this  plea  might  be  held  to 
remove  the  objection. 

The  plaintiff  declared  on  a  promissory  note  for  f  101  50c, 
made  by  defendant,  payable  to  plaintiff,  90  days  after  date, 
adding  counts  for  goods  bargained  and  sold,  work  and 
labour,  &c. 

Plea, — The  defendant,  as  to  the  promissory  note  in  the  de- 
claration mentioned,  says,  that  at  the  time  when  he  gave  the 
said  promissory  note  to  the  plaintiff,  he,  the  defendant,  was, 
indebted  to  the  plaintiff  in  a  small  sum  of  money,  to  wit,  in 
the  sum  of  $75,  and  that  the  plaintiff  then  requested  the  de- 
fendant to  make  his  promissory  note  to  the  plaintiff  as  in  the 
declaration  set  forth,  and  then  agreed  with  the  defendant  to 
pay  to  the  defendant  the  difference  between  the  amount  of 
said  note  and  the  amount  of  said  indebtedness,  to  wit,  the 
sum  of  $25 ;  and  the  plaintiff  then  took  and  accepted  the 
said  promissory  note  on  the  condition  above  set  out,  but  the 
plaintiff  did  not  pay  the  said  sum  of  money  to  the  defendant 
or  any  part  thereof ;  and  the  defendant  says  that  the  plain- 
tiff is  not  entitled  to  recover  upon  that  count  of  the  declara- 
tion a  greater  sum  than  seventy-five  dollars. 
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Demurrer, — That  the  plea  only  answers  a  part  of  the  cause 
of  action  in  the  first  count,  and  professes  to  answer  all :  that 
the  said  plea  shows  a  sufficient  consideration  for  making 
the  note,  and  that  in  law  the  defendant's  remedy  is  on  the 
promise  alleged  to  have  been  made  by  the  plaintiff ;  and  that 
the  non-performance  of  the  promise  as  to  said  twenty-five 
dollars  is  no  defence  tc  the  plaintiff's  action  on  said  note. 

Bell  (of  Belleville)  for  the  demurrer,  cited  Durand  v.  Ste- 
venson, 5  U.  C.  R.  336 ;  Hart  v.  Davy,  1 U.  C.  R.  218 ;  Dixon 
V.  Paul,  4  0.  S.  32T  ;  Hill  v.  Ryan,  8  U.  C.  R.  442. 

Wallhridge,  Q.  C,  contra,  cited  Blagrave  v.  Bristol  Water- 
works Company,  1  H.  &  N.  869. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  is  insufficient  in  our  opinion.  It  does  not  state 
when  the  plaintiff  agreed  to  pay  the  defendant  the  difference 
between  seventy-five  dollars  and  the  sum  mentioned  in  the 
note.  If  he  really  did  promise  to  pay  a  certain  sum,  either 
on  demand  or  at  a  certain  time,  and  has  not  paid  it,  the 
defendant  has  a  good  right  of  action  for  it. 

It  is  not  alleged  that  the  defendant  promised  the  plaintiff 
to  pay  him  a  certain  portion  of  the  proceeds  of  this  note  if 
discounted.  If  that  was  the  undertaking,  then  if  the  plain- 
tiff did  discount  it,  and  did  not  pay  over  the  part,  he  might 
have  been  sued  on  the  agreement. 

We  think  we  can  hardly  treat  this  as  a  plea  of  set-off.  It 
is  in  effect  the  same  thing  as  if  the  defendant  had  pleaded 
that,  although  the  note  was  for  one  hundred  dollars,  it  was 
only  to  be  enforced  for  seventy-five,  which  it  is  clear  we 
could  not  allow  a  defendant  to  plead. 

As  to  the  objection  that  the  plea  is  pleaded  as  an  answer 
to  the  whole  declaration,  while  it  is  no  answer  to  any  thing 
but  the  count  on  the  note,  I  think  at  present  that  objection 
to  a  plea  still  holds,  though  the  cases  of  Gabriel  v.  Dresser, 
(15  C.  B.  622),  and  Blagrave  v.  Bristol  Waterworks  Com- 
pany, (1  H.  &  N.  369),  would  seem  to  leave  that  point  un- 
settled, but  I  think  this  plea  concludes  in  such  a  manner  as 
might  be  held  to  obviate  the  exception. 

Judgment  for  the  plaintiff  on  demurrer. 
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Woodruff  et  al.,  Executors  of  Samuel  Zimmerman,  v. 
The  Great  Western  Railway  Company. 

Railway  accident — Free  pass  ticket — Pleading — Departure. 

In  an  action  to  recover  compensation  for  the  death  of  Z.  caused  by  a  Rail- 
way accident,  the  declaration  contained  the  usual  averment  that  Z.  was 
being  carried  by  defendants  for  reward.  Defendants  pleaded  that  he  was 
not  received  by  them  to  be  conveyed  for  reward  as  alleged,  but  as  a  pas- 
senger under  a  special  contract  contained  in  a  free  pass  ticket,  by  which 
he  assumed  the  risk  of  accident.  The  plaintiff  replied  that  the  free  pass 
ticket  under  which  he  was  travelling  was  delivered  to  him  in  accordance 
with  the  terms  of  a  certain  agreement  made  between  the  defendants  and 
the  Niagara  Falls  Suspension  Bridge  Company,  by  which  the  said  Com- 
pany leased  to  defendants  the  right  of  way  over  their  bridge,  in  consider- 
ation of  a  certain  rent,  and  of  the  right  being  given  to  the  directors  of 
said  company  to  pass  over  defendants'  road  free  of  charge,  and  without 
any  proviso  as  to  the  risk  of  accident :  that  Z.  was  a  director  in  the  com- 
pany, and  the  agreement  in  force  :  that  by  virtue  of  it  defendants  were 
bound  to  carry  Z.  as  such  director,  and  that  they  were  so  carrying  him 
at  the  time  of  said  accident,  and  not  under  the  contract  in  the  plea  men- 
tioned. 

Held  on  demurrer,  that  the  replication  was  good,  being  in  effect  a  denial 
that  Z.  was  travelling  upon  such  a  ticket  as  set  out  in  the  plea ;  and  that 
it  was  not  a  departure  from  the  declaration. 

This  was  an  action  under  the  10  &  11  Vic,  ch.  6,  brought 
by  the  executors  of  Samuel  Zimmerman,  on  behalf  of  his 
wife  and  children,  to  recover  compensation  for  the  loss  of  his 
life,  which  was  caused  by  the  accident  at  the  Desjardins 
Canal  bridge,  in  March,  1857. 

Plea, — That  the  said  Samuel  Zimmerman,  in  the  plaintiffs' 
declaration  mentioned,  did  not  in  his  lifetime,  on  the  occa- 
sion in  the  plaintiffs'  declaration  mentioned,  become,  nor  did 
the  defendant  then  receive  the  said  Samuel  Zimmerman  as,  a 
passenger  to  be  conveyed  by  the  defendants  for  reward  as  in 
the  plaintiffs'  declaration  alleged,  but  that,  on  the  contrary, 
the  said  Samuel  Zimmerman,  since  deceased,  in  his  lifetime 
then  became  and  was  received  by  the  defendants  as  a  free 
passenger  on  the  said  train  of  carriages  in  the  declaration 
mentioned,  without  any  reward  to  the  defendants,  and  upon 
and  under  a  special  contract  theretofore  made  and  entered 
into  by  and  between  the  said  Samuel  Zimmerman  in  his  life- 
time and  the  said  defendants,  whereby  the  said  Samuel  Zim- 
merman, in  consideration  of  the  said  defendants  permitting 
him  to  enter  the  said  train  of  carriages  of  the  defendants  as 
such  free  psssenger,  undertook  and  agreed  with  the  defen- 
dants to  assume  all  risk  of  accident  and  damage  which  might 
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occur  to  him,  the  said  Samuel  Zimmerman,  during  the  pro- 
gress of  the  said  train  of  carriages  from  Toronto  to  Clifton  or 
Suspension-bridge,  which  said  contract  was  and  is  contained 
in  a  certain  free  pass  ticket  delivered  by  the  defendants  to 
the  said  deceased  Samuel  Zimmerman,  and  accepted  by  him, 
in  the  words  and  figures  following,  that  is  to  say :  "  Great 
"  Western  Railway,  No.  15.  Pass  Samuel  Zimmerman,  Esq., 
"  free,  between  any  station  and  any  station,  from  1st  Janu- 
"  ary  to  31st  September,  1857.  This  ticket  is  not  transfer- 
"  able,  and  the  party  accepting  it  assumes  the  fisk  of  acci- 
"  dent  and  damages."  And  the  defendants  say  that  the 
said  accident  in  the  plaintiff's  declaration  mentioned  occurred, 
and  the  damage  received  by  the  said  Samuel  Zimmerman,  and 
complained  of  in  the  plaintiff's  declaration,  was  received  by 
him,  the  said  Samuel  Zimmerman,  on  the  occasion  of  his 
being  such  free  passenger  as  aforesaid  on  the  said  train 
from  Toronto  to  Clifton  or  to  the  Suspension  Bridge,  under 
the  said  free  pass  ticket,  and  under  the  said  contract  so  as 
herein  aforesaid  contained  therein,  and  entered  into  by  and 
between  him,  the  said  Samuel  Zimmerman,  and  the  said  de- 
fendants, and  not  otherwise. 

Replication. — That  the  said  Samuel  Zimmerman  in  his  life- 
time, and  at  the  time  of  his  death,  as  in  the  declaration  men- 
tioned, was  a  director  of  the  Niagara  Falls  Suspension  Bridge 
Company,  and  that  the  free  pass  ticket  under  and  by  virtue 
of  which  he  was  travelling  on  the  said  Railway  of  the  defen- 
dants at  the  time  of  his  death,  was  made  by  the  defendants 
and  delivered  to  him,  the  said  Samuel  Zimmerman,  in  accor- 
dance with  the  terms  of  a  certain  agreement  made  and  en- 
tered into  under  the  seals  of  the  said  defendants  and  the 
Niagara  Falls  Suspension  Bridge  Company  on  the  first  day 
of  October,  1853,  by  which  said  agreement  the  said  Niagara 
Falls  Suspension  Bridge  Company  leased  to  the  defendants 
the  right  of  crossing  over  the  bridge  of  the  said  Niagara 
Falls  Suspension  Bridge  Company,  in  consideration  of  the 
rent  of  forty-five  thousand  dollars  per  annum,  and  of  the 
right  being  given  to  the  directors  and  employees  of  the  said 
Niagara  Falls  Suspension  Bridge  Company  to  pass  at  all 
times  over  the  said  Railway  of  the  defendants,  free  of  any 
charge  for  so  passing  thereon,  and  without  any  condition  or 
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proviso  as  to  the  risk  of  accident  or  damage  on  the  said 
railway  being  assumed  by  such  directors  or  employees :  that 
the  said  Samuel  Zimmerman  at  the  time  of  his  said  death  was 
a  director  in  the  said  Niagara  Falls  Suspension  Bridge  Com- 
pany :  that  the  said  agreement  was  at  that  time  in  full  force 
and  effect,  and  that  the  defendants  knew  that  the  said  Sam- 
uel Zimmerman  was  then  passing  on  the  said  railway  under 
the  terms  of  the  said  agreement  as  a  director  of  the  said 
Niagara  Falls  Suspension  Bridge  Company ;  and  that  under 
and  by  virtue  of  the  said  agreement  the  said  defendants  were 
bound  to  carry  the  said  Samuel  Zimmerman  as  such  director 
on  their  said  railway,  as  a  part  of  the  consideration  of  the 
said  lease,  and  the  defendants  were  so  carrying  the  said 
Samuel  Zimmerman  at  the  time  of  the  said  accident,  and  not 
under  the  said  contract  in  the  said  plea  mentioned. 
To  this  replication  the  defendant  demurred. 

Secies,  Q.  C,  for  the  demurrer. 

Cameron,  Q.  C,  contra,  cited  Marshall  v.  York,  &c.,  R. 
W.  Co.,  11  C.  B.  655;  Boss  v.  Hill,  2  C.  B.  877;  Dalyell  v. 
Tyrer,  31  L.  T.  Bep.  214  ;  Sutherland  v.  Great  Western  R. 
W.  Co.,  7  C.  P.  409 ;  Pennsylvania  B.  R.  Co.  v.  McClos- 
key's  administrator,  23  Penn.  Rep.  526 ;  Redfield  on  Rail- 
ways, 328 ;  Pierce  on  Railways,  469,  et  sequi, 

Robinson,  C.  J. — If  the  defendants  had  been  at  liberty 
to  demur  specially,  I  have  no  doubt  that  the  plaintiffs' 
answer  to  their  plea  would  have  been  found  open  to  several 
exceptions  in  point  of  form,  which  might  have  been  success- 
fully urged  against  it. 

There  is  an  ambiguity  in  the  replication  in  this  respect, 
that  we  cannot  see  clearly  from  it  whether  the  plaintiffs 
mean  to  deny  that  Samuel  Zimmerman  did  receive  and 
accept  from  the  defendants  such  a  free  pass  ticket  as  set  out 
in  the  plea,  and  was  in  fact  travelling  as  a  free  passenger 
under  that  ticket  at  the  time  of  the  accident,  or  whether  the 
plaintiffs  mean  only  to  allege  that  there  being  a  sealed  con- 
tract such  as  is  set  out  in  the  declaration,  between  the 
defendants  and  the  Suspension  Bridge  Company,  of  which 
Zimmerman  was  a  director,  which  contract  was  still  in  force 
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at  the  time  of  the  accident,  it  must  be  taken  to  result,  as  a 
legal  consequence,  that  the  terms  of  that  contract  must 
establish  the  position  and  govern  the  rights  of  the  parties, 
notwithstanding  Zimmerman  may  have  been  at  the  time 
travelling  as  a  free  passenger  under  a  ticket  accepted  by 
him  from  the  defendants,  which  was  in  the  form  set  forth 
in  the  plea,  and  not  such  a  ticket  as  the  plaintiffs  contend 
the  contract  referred  to  entitled  him  to  receive.  I  confess 
that,  after  repeatedly  considering  the  words  of  the  replica- 
tion, I  am  not  certain  in  which  sense  the  plaintiffs  desired  it 
to  be  understood. 

It  seems  to  me  likely  that  they  did  not  desire  the  repli- 
cation to  be  understood  in  any  other  sense  than  that  which  I 
have  mentioned  last,  but  I  may  be  wrong  in  that  conjecture. 

It  is,  however,  a  maxim  in  pleading  that  when  a  plea  is 
ambiguous,  and  the  opposite  party  has  not  pleaded  over, 
that  construction  shall  be  adopted  which  is  most  against  the 
party  pleading ;  and  that  is  reasonable,  especially  if  we  must 
hold  that  ambiguity  in  pleading  is  not  an  objection  upon 
general  demurrer,  (which  was  in  effect  determined  in  the 
case  of  Grottick  v.  Phillips,  9  Bing.  721,)  for  otherwise 
parties  could  not  in  some  cases  know  how  to  shape  their 
evidence  upon  the  trial. 

Looking  at  the  whole  of  the  replication,  and  especially  at 
the  conclusion,  where  the  plaintiffs  aver  that  the  defendants 
were  so  carrying  the  said  Samuel  Zimmerman  at  the  time 
of  the  said  accident,  (that  is,  that  they  were  carrying  him 
as  a  free  passenger  under  and  by  virtue  of  the  alleged 
agreement  between  the  two  companies,)  "  and  not  under  the 
said  contract  in  the  said  plea  mentioned,''  I  think  the 
defendants  would  have  been  entitled,  if  they  had  taken  issue 
upon  this  replication,  to  a  verdict  in  their  favour,  if  they 
had  proved  what  they  have  pleaded,  namely,  that  in  point  of 
fact  the  said  Samuel  Zimmerman  was  travelling  under  a 
ticket  which  they  had  given  him,  and  which  he  had  accepted, 
and  which  ticket  contained  a  stipulation  that  he,  the  said 
Samuel  Zimmerman,  going  by  the  railway  under  that  ticket, 
assumed — that  is,  took  upon  himself — "  the  risk  of  accident 
and  damages." 

And  if  the  defendants  could  safely  have  treated  the 
54  XVIII. 


424      queen's  bench,  trinity  term,  23  vie,  1859. 


replication  as  a  traverse  of  their  plea,  then  they  are  not  in 
a  situation  to  contend  that  it  is  not  a  good  defence  in  sub- 
stance, merely  because  it  is  capable  of  being  understood  in 
another  sense,  and  is  therefore  ambiguous. 

I  do  not  think  there  is  anything  in  the  exception  raised 
by  the  defendants,  that  the  replication  is  a  departure  from 
the  declaration,  in  abandoning  the  plaintiffs'  first  statement, 
that  the  defendants  undertook  to  carry  the  said  Samuel 
Zimmerman  for  hire  and  reward,  and  setting  up  by  the 
replication  a  new  contract  to  carry  gratuitously ;  because, 
as  the  case  is  stated  in  the  replication,  the  defendants  were 
in  fact  receiving  compensation  for  carrying  the  said  Samuel 
Zimmerman,  though  they  were  not  to  make  a  charge  against 
him  personally  for  any  trip  that  he  might  take.  We  must 
suppose  that  this  privilege  agreed  to  be  granted  to  the 
directors  and  servants  of  the  Suspension  Bridge  Company 
was  taken  into  account  in  settling  the  amount  of  the  annual 
payment  to  be  made  to  them  by  the  defendants  for  the  use 
of  their  bridge.  It  was  a  stipulation  of  value  to  the  one 
company  and  burthensome  to  the  other,  and  it  may  reason- 
ably be  supposed  that  the  sum  to  be  paid  by  the  year  for  the 
use  of  the  bridge  was  made  somewhat  less  in  consequence  of 
that  condition  of  the  contract  than  it  otherwise  would  have 
been.  It  is  true  that,  taking  the  case  to  be  such,  it  would 
be  the  Suspension  Bridge  Company  that  was  paying  or  was 
to  pay  the  reward  for  carrying  the  said  Samuel  Zimmerman, 
and  not  the  said  Samuel  Zimmerman  as  averred  in  the  de- 
claration, but  that  would  be  the  same  thing  in  substance  and 
effect.  In  that  respect  the  cases  cited  by  Mr.  Cameron  are 
fully  applicable  in  principle.  I  refer  to  Marshall  v.  the 
York  and  Newcastle  Railway  Company,  (11  C.  B.  655,)  and 
the  cases  cited  in  it. 

That  the  defendants'  plea  is  clearly  a  sufficient  answer  to 
the  declaration  has  been  decided  by  the  court  of  Common 
Pleas  in  this  Province,  in  Sutherland  v.  Great  Western  Rail- 
way Company,  (7  C.  P.  409,)  upon  a  declaration  and  plea 
similar  in  substance  to  those  before  us. 

That  judgment,  which  was  well  considered,  goes  the  length 
of  deciding  that  a  free  ticket,  in  the  terms  of  that  which  was 
issued  to  the  passengers  in  the  present  case,  exempted  the 
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company  from  liability  for  any  damage  to  the  passengers 
arising  from  what  could  fairly  be  called  an  accident ;  that  is, 
from  any  injury  not  wilfully  or  recklessly  inflicted,  though 
imputable  to  negligence.  The  declaration  in  that  case,  as 
well  as  in  this,  charged  negligence  in  conducting  the  loco- 
motive and  train,  as  well  as  negligence  in  maintaining  the 
insufficient  bridge,  and  a  plea  like  this  was  adjudged  to  be 
a  good  defence,  until  repelled  by  something  pleaded  in  an- 
swer to  it.  ' 

Then  the  plaintiffs  in  this  case  do  not  meet  the  plea  by 
confessing  that  the  passenger  was  travelling  in  fact  with 
such  a  ticket  as  is  set  forth  in  the  plea,  and  by  seeking  to 
avoid  the  effect  of  that  by  relying  upon  the  contract  alleged 
in  the  replication,  as  something  which  must  in  its  legal  effect 
prevail  against  the  exemption  from  liability  for  accidents 
which  the  ticket  on  the  face  of  it  would  seem  to  assure  to  the 
defendants.  If  they  had  replied  in  that  manner,  and  the 
defendants  had  intended  to  deny  that  the  effect  of  the  pas- 
senger accepting  and  travelling  under  such  a  ticket  could  be 
neutralized  by  the  existence  of  the  alleged  contract  between 
the  two  companies,  they  could  have  brought  up  that  question 
fairly  by  demurring  to  the  replication. 

But  the  plaintiffs  have  not  so  replied,  either  in  form  or  in 
substance,  but  they  have  ventured  to  state  as  their  answer  that 
the  free  ticket  under  which  the  said  Samuel  Zimmerman  was 
travelling  was  made  and  delivered  to  him  in  accordance  with 
the,  terms  of  a  certain  agreement,  which  they  have  set  out, 
and  by  which,  as  they  describe  the  contract,  Samuel  Zim- 
merman was  entitled  to  be  carried  along  the  defendants' 
railway  free  of  charge,  and  without  any  condition  as  to  the 
risk  of  accident  or  damage  on  the  railway  being  assumed  by 
him. 

If  that  be  true,  then  the  ticket  under  which  the  said  Sam- 
uel Zimmerman  was  travelling  could  not  have  been  in  the 
form  in  which  the  defendants  in  their  plea  allege  it  was,  be- 
cause such  a  free  ticket  would  not  have  been  "  made  in  ac- 
cordance "  with  the  agreement  between  the  companies,  as  the 
plaintiffs  declare  that  ticket  was  under  which  the  passenger 
was  travelling ;  and  when,  in  addition  to  this  statement,  the 
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plaintiffs  conclude  their  replication  by  expressly  averring 
that  the  defendants  "  were  not  carrying  the  said  Samuel 
Zimmerman  at  the  time  of  the  accident  under  the  contract 
in  the  said  plea  mentioned,''  which  can  only  mean  upon  the 
terms  set  forth  in  the  ticket  which  is  described  in  the  plea, 
we  must,  in  my  opinion,  hold  the  replication  to  be  a  traverse 
of  the  fact  alleged  in  the  plea,  that  the  said  Samuel  Zimmer- 
man was  travelling  under  a  free  ticket  given  by  the  defen- 
dants and  accepted  by  him,  and  bearing  on  the  face  of  it 
such  a  condition  as  the  defendants  have  stated  in  the  plea. 
I  think  the  replication  must  be  held  to  go  that  length — in 
other  words,  to  be  a  denial  of  the  truth  of  the  plea — so  that 
if  upon  the  trial  the  defendants  should  shew  that  the  said 
Samuel  Zimmerman  was  in  fact  travelling  with  a  free  ticket, 
not  made  in  accordance  with  what  the  plaintiffs  allege  had 
been  agreed  upon  between  the  two  companies,  but  distinctly 
exempting  the  defendants  from  being  liable  for  accidents, 
then  they  would  be  entitled  to  a  verdict,  as  having  proved 
the  plea  ;  and  if  I  am  right  in  taking  this  view  of  the  repli- 
cation, it  must  follow  that  it  is  in  law  a  sufficient  answer  to 
the  plea,  as  being  in  effect  a  direct  traverse  of  it,  though  pre- 
faced by  matter  of  inducement. 

If  the  plaintiffs  in  their  replication  had  stated  that  the  said 
free  pass  ticket  under  which  the  said  Samuel  Zimmerman 
was  travelling  was  made  in  accordance  with  the  agreement, 
or  had  so  expressed  themselves  in  any  form  of  words  as  to 
shew  that  they  were  alluding  to  the  identical  ticket  which  the 
defendants  had  set  forth  in  their  plea,  and  without  alleging 
that  the  defendants  had  stated  its  tenor  untruly,  then  we 
must  have  seen  from  their  replication  that  they  did  not  mean 
to  deny,  but  admitted,  that  the  passenger  was  travelling  with 
such  a  ticket  in  his  possession  as  the  defendants  had  set  forth, 
and  that  all  they  meant  by  the  ticket  being  made  and  delivered 
in  accordance  with  the  sealed  agreement  between  the  com- 
panies, was  that  it  was  in  pursuance  or  in  consequence  of 
that  agreement,  though  not  in  the  terms  that  the  agreement 
contemplated,  or  gave  any  authority  for ;  and  then  we  should 
have  seen  that  the  plaintiffs  meant  to  rest  their  claim  upon 
the  legal  point,  that  the  court  must  look  upon  the  case  as  if 
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the  passenger  was  travelling  at  the  time  of  the  accident  upon 
the  footing  of  the  sealed  contract,  which  said  nothing  about 
exemption  from  liability,  rather  than  upon  the  terms  ex- 
pressed in  the  ticket.  But  after  reading  the  replication 
many  times  over,  I  cannot  say  that  the  defendants  are  war- 
ranted in  giving  that  construction  to  it,  or  that  it  comes 
short  of  being  in  substance  and  effect  a  direct  traverse  of  the 
defendant^'  plea,  that  the  passenger  was  travelling  upon  a 
ticket  which  by  its  terms  exempted  the  defendants  from 
being  liable  for  an  injury  he  might  receive  from  accident. 

But  we  allow  leave  to  the  defendants  to  withdraw  their 
demurrer  on  payment  of  costs,  as  we  have  had  doubts  upon 
the  effect  of  the  replication,  and  I  cannot  say  that  I  am  al- 
together satisfied  with  the  replication  on  another  point, 
which  I  have  not  yet  mentioned,  namely,  that  it  seems  to 
assume  (which  I  think  would  be  unwarranted,)  that  the  agree- 
ment to  allow  the  directors  of  the  Suspension  Bridge  Com- 
pany to  pass  free  of  charge,  necessarily  means  something 
different  from  the  defendants'  ordinary  free  ticket,  even 
though  the  agreement  was  silent  on  the  point  of  liability. 

Burns,  J. — If  this  case  rested  upon  what  appears  in  the 
declaration  and  plea,  then  the  case  recently  decided  in  the 
Common  Pleas,  of  Sutherland  v.  the  same  defendants,  (7  C. 
P.  409,)  is  sufficient  authority,  I  think,  for  our  holding  the 
action  not  sustainable,  but  this  case  turns  upon  the  new  facts 
introduced  into  it  by  the  replication,  and  the  question  is 
whether  the  replication  is  a  sufficient  traverse  of  the  defen- 
dants' plea  to  form  an  issue,  or  whether  the  defendants  can 
safely  reply  to  it. 

I  was  at  first  inclined  to  think  the  replication  bad,  on  the 
ground  that  it  was  an  attempt  to  make  the  free  pass  ticket 
set  up  in  the  plea  to  be  the  same  as  admitted  in  the  replica- 
tion, and  yet  at  the  same  time  traversing  the  fact  that  Mr. 
Zimmerman  was  travelling  under  the  ticket  mentioned  in  the 
plea.  Upon  consideration  of  it,  however,  I  now  think  the 
replication  is  not  open  to  that  objection.  The  defendants 
set  up  as  a  defence  a  ticket,  the  terms  of  which  would  disen- 
title any  person  travelling  under  it  from  maintaining  an  ac- 
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tion  for  an  injury  growing  out  of  the  accident  mentioned. 
The  plaintiffs  in  reply  admit  that  Mr.  Zimmerman  was  tra- 
velling on  defendants'  road  under  a  free  pass  ticket,  but  not 
one  to  the  extent  the  defendants  contend  for,  and  then  the 
replication  goes  on  to  say  that  he  was  not  travelling  under 
the  ticket  mentioned  in  the  plea.  The  issue  thus  tendered, 
and  which  is  the  one  to  be  tried,  is  whether  the  travelling  on 
the  road  was  under  the  one  ticket  or  under  the  other.  If 
under  that  mentioned  in  the  plea,  then  the  defendants  must 
succeed,  but  if  it  should  be  found  to  be  under  the  one  men- 
tioned in  the  replication,  then  perhaps  a  question  may  be 
raised,  whether  that  would  entitle  the  plaintiffs  to  recover. 
At  present,  however,  I  think  we  must  treat  this  replication 
as  a  traverse  of  the  plea,  which  must  be  first  tried.  I  do  not 
think  the  facts  stated  in  the  replication  amount  to  a  depar- 
ture from  the  declaration.  If  Mr.  Zimmerman  were  travel- 
ling under  the  contract  entered  into  by  the  defendants  with 
the  Bridge  Company,  then  possibly  it  may  be  said  the  de- 
fendants' reward  for  such  carriage  formed  part  of  the  consi- 
deration for  the  rent,  but  that  question  will  have  to  be  deci- 
ded when  it  shall  be  determined  that  he  was  travelling  under 
that  contract.  I  do  not  see  that  he  might  not  have  both  of 
the  contracts  at  the  same  time,  for  although  the  Bridge 
Company's  contract  might  have  been  sufficient  for  any  pur- 
pose connected  with  the  affairs  of  that  Company,  yet  still 
Mr.  Zimmerman  might  have  desired  to  have  a  more  extend- 
ed right  of  free  passage  over  the  defendants'  road  than  the 
Bridge  Company's  contract  would  give  him.  It  is  possible, 
also,  that  the  contract  with  the  Bridge  Company  may  be 
confined  to  the  persons  while  travelling  under  that  contract, 
that  they  should  do  so  upon  the  affairs  or  business  of  that 
company. 

Although  the  replication  does  set  up  a  contract  which  en- 
titles the  plaintiffs  to  say  that  Mr.  Zimmerman  was  travel- 
ling under  that  and  not  the  one  in  the  plea  mentioned,  yet  I 
apprehend  it  is  quite  competent  for  the  defendants  to  tra- 
verse the  contract  set  up  in  the  replication,  and  re-affirm  the 
plea.  If  the  plaintiffs  had  set  out  in  the  first  instance  the 
contract  in  the  declaration,  it  would  have  been  competent 
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for  the  defendants  not  only  to  traverse  the  contract  relied  on 
by  the  plaintiffs,  but  also  for  them  to  set  up  the  contract 
stated  in  the  plea  as  an  answer  to  the  demand.  Taking  the 
case  then  upon  the  replication  as  now  put  in,  the  defendants 
may  traverse  that,  and  the  case  will  be  then  in  the  same  po- 
sition as  if  all  the  plaintiff's  case  had  appeared  upon  the  de- 
claration, and  by  the  defendants  traversing  the  contract  now 
set  up  as  if  the  defendants  had  pleaded  to  the  whole  state- 
ment in  the  first  instance.  I  do  not  see  that  defendants  are 
in  any  way  embarrassed  by  the  course  the  case  has  taken. 
The  real  question  to  be  tried  will  be  under  which  of  the  two 
contracts  Mr.  Zimmerman  was  travelling  when  the  accident 
happened. 
McLean,  J.,  concurred. 

Judgment  for  plaintiffs  on  demurrer. 


Perley  v.  Loney  et  al. 

Equitable  plea — Evidence. 

An  equitable  plea  must  be  proved  by  such  witnesses  as  a  court  of  law  can 
receive. 

In  an  action  upon  a  promissory  note  against  three  defendants  as  joint 
makers,  two  allowed  judgment  to  go  by  default.  The  other  pleaded  an 
equitable  defence,  and  desired  to  call  one  of  his  co-defendants  as  a  witness. 
Held  that  he  was  clearly  inadmissible. 

Action  on  a  promissory  note  of  the  three  defendants,  made 
on  the  4th  of  April,  1856,  payable  to  Elizabeth  M.  Tisdale, 
or  bearer,  six  months  after  date,  for  <£150. 

Loney  and  Kirkland  allowed  judgment  to  go  by  default. 
The  other  defendant.  Minor,  pleaded  as  a  defence  on  equit- 
able grounds,  that  he  made  the  note  as  a  security  for  the 
payment  by  the  other  two  makers,  of  which  the  payee  and 
the  plaintiff  had  notice  before  either  of  them  took  the  note  ; 
that  after  the  note  became  due,  the  said  E.  M.  Tisdale  being 
still  the  holder,  it  was  agreed  between  her  and  the  other  two 
makers  of  the  note,  that  she,  the  said  E.  M.  Tisdale,  in  con- 
sideration of  Xll  5s.,  then  paid  to  her  by  them  for  forbear- 
ance, should  give  time  to  the  other  two  makers  for  six  months : 
that  in  pursuance  of  such  agreement  they  paid  her  £11  5s., 
and  that  she  thereby  became  bound  to  give  time,  and  did 
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give  time  to  Loney  and  Kirkland  for  six  months  after  the 
note  became  due,  without  the  consent  of  the  defendant 
Minor ;  and  that  the  plaintiff  received  the  note  after  it  became 
due,  with  full  notice,  &c.,  and  now  sued  on  the  note  for  the 
benefit  of  the  payee,  E.  M.  Tisdale,  by  reason  whereof  the 
said  defendant  Minor  became  in  equity  discharged,  &c. 

The  plaintiff,  besides  taking  issue  upon  this  plea,  demurred 
to  it,  and  the  court  held  it  to  be  a  good  equitable  de- 
fence, (a) 

At  the  trial,  at  Brantford,  before  Draper,  C.  J.,  the  defen- 
dant called  the  payee,  Mrs.  Tisdale,  who  had  in  the  mean- 
time married  a  second  husband,  and  was  then  Mrs.  Parke. 

The  plea  not  being  proved  by  this  witness,  the  defen- 
dant desired  to  call  his  co-defendant  Loney,  as  a  witness,  but 
the  learned  Chief  Justice  thought  him  inadmissible,  being  a 
party  to  the  record,  and  no  other  evidence  being  given,  a 
verdict  was  rendered  for  the  plaintiff. 

M.  C.  Cameron  obtained  a  rule  on  the  plaintiff  to  shew 
cause  why  the  verdict  against  the  defendant  Minor  should 
not  be  set  aside,  and  a  new  trial  had  on  the  ground  of  rejec- 
tion of  legal  evidence,  and  on  affidavits  alleging  surprise. 
He  cited  Bell  v.  Banks,  3  M.  &  G-.  258 ;  Emmet  v.  Butler, 
7  Taunt.  699 ;  Thorpe  v.  Barber,  5  C.  B.  675. 

Freeman,  Q.  C,  shewed  cause,  and  cited  Kerr  v.  Here- 
ford, et  al.  17  U.  C.  R.  158. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  record  states  a  joint  contract  only.  The  note  may 
have  been  in  fact  joint  and  several,  but  it  is  not  so  declared 
upon,  but  only  as  the  joint  note  of  the  three  makers.  What- 
ever, therefore,  would  discharge  one  would  discharge  all, 
and  the  learned  chief  justice  was  right  in  rejecting  the  evi^ 
dence  of  Loney,  for  though  he  had  suffered  judgment  to  go 
by  default,  yet  a  failure  to  recover  against  either  of  the 
others  sued  as  joint  contractors  with  him  would  have  pre- 
vented a  final  judgment  being  enforced  against  him.  And, 


(a)  See  Perley  v.  Loney  et  al.  17  U.  C.  R»  279. 


DUFFILL  V.  ERWIN. 


431 


besides,  Loney  being  a  party  to  the  record  is  within  the 
exception  in  the  statute  16  Vic,  ch.  19,  and  could  only  be 
called  by  the  opposite  party,  especially  when  his  evidence,  if 
given  in  favour  of  his  co-defendant,  who  called  him,  w^ould 
tend  equally  to  acquit  himself. 

We  are  not  of  opinion  that  we  could  make  any  difference 
in  the  application  of  the  principle  because  the  defence  has 
been  set  up  as  an  equitable  defence.  When  the  truth  of  such 
a  plea  is  in  issue  in  a  court  of  law,  it  must  be  proved  by  such 
witnesses  as  a  court  of  law  can  receive. 

The  affidavits  do  not  seem  to  us  to  aiford  Ja  good  ground 
for  a  new  trial.  The  defendant  had  not  entitled  himself  to 
call  the  plaintiff.  He  took  therefore  his  chance  of  his  being 
in  court.  No  application  was  made  to  have  the  trial  post- 
poned. 

Rule  discharged. 


DUFFILL  V.  ErWTN. 

Agreement — Construction  of. 

A.  agreed  to  manage  B.'s  farm,  and  in  consideration  of  his  services  B. 

agreed  to  give  him,  among  other  things,  one  third  of  the  increase  of 

young  stock  raised.    B.  left  the  country  and  died,  and  A.  sold  all  the 

stock  upon  the  farm. 
Held,  that  he  had  no  right  to  do  so,  and  that  B.'s  administratrix  might 

recover  in  replevin  from  the  vendees. 

Replevin  for  a  horse. 

Pleas — 1.  Not  guilty,  and  denying  plaintiff's  property 
in  the  horse. 

Verdict  for  the  plaintiff. 

At  the  trial  at  Niagara,  before  MoLean,  J.,  it  appeared 
that  on  the  15th  of  March,  1851,  one  J.  Duffill  and 
Edward  Lauder  entered  into  a  written  agreement  for  the 
management  of  Duffill's  farm  in  the  township  of  Humber- 
tone,  as  follows :  "  Whereas  the  said  John  Duffill  agrees,  in 
consideration  of  Edward  F.  Lauder  taking  upon  himself  the 
working  and  management  of  the  said  John  Duffill's  farm,  to 
supply  him  with  board,  team,  plow,  harrow,  and  seed :  the 
grain  grown  is  to  be  threshed  and  divided  in  the  bushel. 
The  said  J.  D.  agrees  to "  repair  and  make  good  the  fences, 
and  the  said  E.  F.  Lauder  agrees  to  keep  them  in  as  good 
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repair  as  when  left ;  and  the  said  John  Duffill  agrees,  in 
consideration  of  the  said  E.  F.  Lauder's  services,  to  give 
him  one  third  of  the  proceeds  of  the  grain,  dairy,  poultry, 
and  increase  of  young  stock  raised,''*  Some  other  stipulations 
followed  immaterial  to  this  case,  and  it  concluded,  "  The 
above  agreement  to  be  for  the  term  of  five  years  from  this 
date,  except  in  the  case  of  death,  or  the  said  John  Dufl&ll 
being  called  away  by  his  professional  duty." 

Duffill  went  to  England  and  died  there.  Lauder  con- 
tinued on  the  farm,  working  it  under  this  agreement,  until, 
getting  into  difficulty,  he  took  upon  himself  to  dispose  of  all 
the  stock  and  other  things  upon  the  farm,  and  left  the 
country. 

These  actions  were  brought  by  the  plaintiff,  who  was  ad- 
ministratrix with  the  will  annexed  of  her  late  husband 
Duffill,  against  persons  who  purchased,  the  one  a  horse  and 
the  other  a  cow,  from  him.  The  learned  judge  held  that 
Lauder  had  no  right  to  sell  to  the  defendants  in  the  several 
actions  what  they  bought,  and  that  the  plaintiff,  who  was 
administratrix  with  the  will  annexed  of  her  late  husband, 
had  a  right  to  recover  from  the  vendees.  The  jury  there- 
upon found  for  the  plaintiff. 

Cameron,  Q.  C,  moved  for  a  new  trial  for  misdirection,  in 
stating  that  the  agreement  gave  no  right  to  the  tenant, 
Lauder,  to  take  the  horse  in  question  as  part  of  the  produce 
of  the  stock,  or  sell  the  same. 

M.  0.  Cameron  shewed  cause,  citing  Acraman  v.  Morrice, 
8  C.  B.  449 ;  Busk  v.  Davis,  2  M.  &  S.  402. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  learned  judge  was  right.  The  agreement 
by  Duffill  to  give  to  Lauder  "  one  third  of  the  increase  of 
young  stock  raised,"  cannot  be  held  to  have  had  the  effect 
of  making  not  merely  one  third,  but  all  the  increase  of 
young  stock,  the  property  of  Lauder,  and  yet,  unless  it  had, 
the  disposition  which  Lauder  did  make  of  the  stock  cannot 
be  supported. 

Rule  discharged. 
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HiCKEY  V.  The  Anchor  Assurance  Company. 

Insurance — Declaration  on  a  policy — Plea,  action  brought  too  late — Equitable 
replication,  that  defendant  delayed  giving  the  policy  until  after  suit  com- 
menced— Demurrer — Rejoinder. 

Declaration  on  a  Policy  of  Insurance  alleged  to  have  been  sealed  and  exe- 
cuted by  defendants.  Plea,  that  the  policy  was  subject  to  a  condition 
that  no  action  should  be  brought  on  it  except  within  six  months  from  the 
loss,  and  that  the  plaintiffs  did  not  sue  within  that  time.  Replication  on 
equitable  grounds,  that  when  the  loss  occurred  the  defendants  had  not 
yet  issued  a  policy  to  the  plaintiff,  althoug^h  he  had  previously  effected 
the  insurance  with  them  ;  that  although  requested  they  refused  to  exe- 
cute the  policy  until  after  the  commencement  of  this  action ;  and  that  in 
consequence  of  such  delay  he  was  prevented  from  suing  within  six  months, 
as  he  otherwise  would  have  done. 

Held,  that  the  replication  was  bad,  as  a  departure  from  the  declaration, 
and  as  shewing  in  effect  that  the  plaintiff  was  proceeding  upon  an  equitable 
cause  of  action. 

The  defendants  also  rejoined,  on  equitable  grounds,  that  long  before  the 
expiration  of  six  months  from  the  fire  the  policy  was  executed  and  ready 
for  delivery  to  the  plaintiff,  of  which  he  had  notice,  and  defendants  never 
refused  to  execute  nor  withheld  the  same  from  the  plaintiff.   Held,  good. 

The  plaintiff  sued  upon  a  policy  of  insurance,  which  he 
averred  was  duly  sealed  and  executed  by  the  defendants,  as~ 
suring  against  accidents  by  fire  certain  goods  of  the  plain- 
tiff in  a  building  which  was  described.  The  declaration 
stated  that  while  the  said  policy  was  in  full  force,  the  said 
goods,  of  the  value  of  X656,  were  wholly  destroyed  by  fire. 
The  writ  issued  on  the  29th  of  July,  1858. 

Second  plea. — ^That  at  the  time  of  making  the  said  policy 
of  insurance,  the  same  was  made  and  entered  into  and  sub- 
scribed, and  was  therein  expressed  to  be  subject  to  the  print- 
ed terms  and  conditions  of  insurance  thereupon  endorsed, 
and  that  by  the  said  terms  and  conditions  it  was  laid  down 
and  agreed  that  no  suit  or  action  of  any  kind  against  the 
said  company,  upon,  under,  or  by  virtue  of  the  said  policy, 
should  be  sustainable  in  any  court  of  law  or  equity,  unless 
such  suit  or  action  should  be  commenced  against  the  said 
company  within  the  term  of  six  months  next  after  any  loss 
or  damage  should  occur,  and  in  case  any  such  suit  or  action 
should  be  commenced  against  the  said  company,  after  the 
expiration  of  six  months  next  after  such  loss  or  damage 
should  have  occurred,  the  lapse  of  time  should  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity  of 
the  claim  thereby  so  attempted  to  be  enforced ;  and  the  de- 
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fendants  say  that  tbe  said  loss  or  damage  by  fire  occurred  on 
the  27th  of  December,  1857,  and  the  plaintiff  did  not  com- 
mence this  suit  against  the  said  defendants  within  the  said 
time  of  six  months  next  after  the  occurrence  of  the  said  loss. 

Replication^  on  equitable  grounds,  that  at  the  time  the 
said  loss  by  fire  occurred  although  the  plaintiff,  had  pre- 
viously thereto  effected  an  assurance  on  the  property  in  the 
declaration  mentioned  with  the  defendants,  yet  the  defen- 
dants had  not  at  the  time  of  the  said  fire  executed  or  issued 
to  the  plaintiff  any  policy  of  the  said  insurance,  and  further, 
that  the  defendants,  although  frequently  requested  so  to  do 
by  the  plaintiff,  contrary  to  their  duty  and  agreement  with 
the  plaintiff,  did  not  and  would  not  execute  or  issue  to  the 
plaintiff  the  said  policy  whereto  he  was  so  entitled,  and  on 
which  he  has  now  declared,  until  several  months  after  the 
said  fire,  and  until  after  the  plaintiff  had  commenced  this  ac- 
tion ;  and  the  plaintiff  says  that  it  was  by  reason  of  and  in 
consequence  of  such  delay  of  the  defendants,  that  the  plain- 
tiff did  not  commence  his  action  on  the  said  policy  within  six 
months  of  the  said  loss,  as  he  otherwise  would  have  done, 
and  was  disabled  from  doing  by  the  said  conduct  of  the  defen- 
dants. 

Demurrer,  on  the  grounds  that  the  plaintiff  in  his  declaration 
founds  his  action  on  the  policy  of  insurance,  to  which  action 
the  second  plea  is  a  good  answer  inlaw;  and  that  the  equitable 
replication  to  such  plea  sets  up,  if  any,  only  an  equitable  claim, 
which  could  only  be  taken  cognizance  of,  if  at  all,  in  a  court 
of  equity ;  and  that  the  said  replication  is  consequently  a 
complete  departure  from  the  declaration,  and  inadmissible 
as  an  equitable  replication  to  the  said  second  plea.  That 
the  money  being  claimed  in  the  declaration  on  legal  grounds, 
and  met  by  a  good  defence,  cannot  in  the  replication  be  made 
the  subject  of  a  purely  equitable  claim,  which,  if  it  exists  at 
all,  could  only  be  enforced  in  equity  :  that  the  second  plea, 
being  of  the  nature  of  a  plea  of  the  Statute  of  Limitations, 
and  a  good  answer  to  the  declaration,  cannot  be  avoided  in  a 
court  of  common  law  by  an  equitable  replication.  That  the 
said  replication  is  bad  as  an  equitable  replication,  and  does 
not  disclose  facts  which  in  equity  would  entitle  the  plaintiff 
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to  unconditional  relief :  that  the  plaintiff  does  not  state  the 
terms  and  conditions  of  the  original  contract  of  insurance 
mentioned  in  the  replication  ;  and  in  the  absence  of  any  aver- 
ment to  the  contrary,  such  terms  and  conditions  must  be 
presumed  to  be  those  under  which  the  policy  was  subsequently 
issued,  and  upon  which  the  plaintiff  framed  his  action,  nor 
does  the  plaintiff  deny  that  such  were  the  terms.  That  it  does 
not  appear  how  or  why  the  plaintiff  could  not  have  brought 
his  action  before  the  actual  issuing  of  the  policy,  provided  a 
binding  contract  of  insurance  had  previously  been  entered 
into,  and  if  no  such  binding  contract  had  been  entered  into, 
then  the  plaintiff  must  rely  solely  on  the  policy,  and  is  bound 
by  all  the  conditions  thereof :  that  though  the  plaintiff  states 
as  his  only  excuse  for  not  commencing  his  action  within  the 
six  months  that  the  policy  was  not  issued  within  that  time, 
yet  it  appears  by  the  same  replication  that  the  action  was  in 
fact  commenced  before  the  issuing  of  the  policy,  which  shews 
that  such  excuse  is  wholly  invalid. 

The  defendant,  besides  demurring,  rejoined  on  equitable 
grounds,  to  the  equitable  replication  of  the  plaintiff  to  the 
plea,  that  prior  to  the  time  of  the  plaintiff's  first  effecting  the 
insurance,  as  in  the  said  replication  mentioned,  he,  the  plain- 
tiff, had  insured  and  held  a  large  number  of  policies  of  the 
defendants  on  the  property  in  the  declaration  mentioned, 
along  with  other  properties,  which  policies  expired  just  before 
the  effecting  of  the  said  insurance  in  the  said  replication 
mentioned.  And  the  defendants  further  say,  that  upon  all 
the  said  policies  there  were  certain  printed  conditions  to 
which  such  policies  were  subject,  and  amongst  others  the 
condition  in  the  defendants'  second  plea  mentioned,  and  that 
the  defendants  never  insured  on  any  other  terms,  and  that 
such  condition  was  a  usual  and  standing  one  in  all  the  fire 
policies  issued  by  the  defendants,  as  the  plaintiff  before  and 
at  the  time  of  effecting  the  said  insurance  in  the  replication 
mentioned  well  kneir :  that  the  insurance  in  the  said  replica- 
tion mentioned,  was  originally  agreed  upon  by  the  plaintiff 
and  defendants,  and  effected  on  the  said  terms,  and  subject 
to  the  same  conditions  as  all  such  previous  insurances  by  the 
defendants  to  the  plaintiff,  and  among  others  the  condition 
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mentioned  in  the  said  second  plea :  that  afterwards,  and 
long  before  the  expiration  of  six  months  from  the  time  of 
said  fire,  the  policy  in  the  declaration  mentioned  was  pre- 
pared and  executed,  and  ready  for  delivery  to  the  plaintiff, 
of  which  the  plaintiff  had  notice,  and  the  defendants  never 
refused  to  execute  or  issue  the  same,  nor  was  the  same  with- 
held from  the  plaintiff  to  prevent  the  bringing  of  this  action, 
or  with  a  view  to  prejudice  the  plaintiff  in  any  way,  and  that 
the  plaintiff  might  and  could  have  brought  the  action,  if  he 
had  thought  fit  so  to  do,  prior  to  the  expiration  of  the  said 
six  months  from  the  happening  of  the  said  fire. 

The  plaintiff  demurred  to  this  rejoinder,  on  the  grounds  that 
it  is  admitted  by  the  said  rejoinder  that  the  policy  declared  on 
in  this  action  was  altogether  distinct  and  separate  from  the 
former  policy,  which  is  alleged  to  have  contained  the  six 
months'  limitation  clause  set  up  as  a  defence,  and  that  it  is  not 
stated  that  when  the  agreement  was  made  for  the  policy  now 
declared  on  between  the  plaintiff  and  defendants,  the  plain- 
tiff was  by  them  informed  that  the  said  last  policy  would  con- 
tain the  said  six  months'  limitation  cause :  that  the  substan- 
tial part  of  the  plaintiff's  replication,  is  that  the  defendants 
had  not  issued  to  the  plaintiff  the  policy  declared  on  at  the 
time  the  said  six  months  had  expired,  to  which  the  defen- 
dants rejoin  that  it  was  prepared  and  executed  before  then, 
and  that  they  never  refused  to  execute  or  issue  the  same, 
without  saying  that  the  plaintiff  had  any  notice  that  it  was 
so  prepared  or  executed,  or  that  the  defendants  had  at  any 
time  tendered  as  aforesaid  the  same  to  the  plaintiff,  or  had 
him  informed  that  it  was  ready  to  be  issued ;  nor  does  the 
rejoinder  itself  state  that  the  said  policy  was  complete  and 
ready  to  be  issued  before  the  expiration  of  the  said  six  months. 

Connor  J  Q.  C,  for  the  plaintiff,  cited  Jacobs  v.  The  Equi- 
table Insurance  Company,  17  U.  C.  R.  41. 

James  Faterson,  contra,  cited  Gulliver  v.  Gulliver,  27  L. 
T.  Rep.  189;  Sloper  v.  Cotterell,  lb.  198;  S.  C.  37  Eng. 
Rep.  89 ;  Har.  C.  L.  P.  A.  477. 

Robinson,  C.  J. — The  demurrer  to  the  replication  is 
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entitled,  in  my  opinion,  to  prevail  for  several  of  the  reasons 
assigned,  which  are  drawn  up  with  care  and  precision. 

The  plea  was  no  doubt  a  good  legal  bar  to  the  plaintiff's 
declaration.  The  defendants  do  not  deny  there  was  a 
sealed  policy  issued  before  the  action  and  before  the  loss, 
and  they  plead  that  it  was  one  of  the  conditions  of  this 
policy  that  the  insured,  in  case  of  loss  or  damage,  should 
bring  his  action  for  the  loss  within  six  months  ;  and  that  he 
has  not  brought  this  action  within  the  time  so  limited. 

The  plaintiff  answers  this  by  a  replication,  which  avers 
that  when  he  brought  his  action  as  upon  a  sealed  policy, 
there  was  in  fact  no  such  policy  in  existence.  It  is  not 
stated  that  the  policy  was  executed  as  of  a  time  anterior  to 
the  loss,  so,  for  all  that  appears  upon  the  record,  the  plain- 
tiff is  suing  as  upon  a  sealed  contract,  before  any  such 
contract  existed. 

It  might  be,  and  probably  was  the  case,  that  the  policy 
was  ante-dated  so  as  to  cover  the  loss,  and  the  facts  might 
be  such  as  to  have  enabled  the  plaintiff  to  call  upon  us  to 
hold  the  defendants  estopped  by  their  conduct  from  making 
any  difficulty  on  that  account.  But  nothing  of  that  kind 
appears,  and  we  are  asked  to  entertain  an  action  brought 
upon  a  sealed  contract  before  it  existed,  as  the  record  plainly 
shews. 

Then  it  is  manifestly  inconsistent  to  assign  as  an  excuse 
for  not  suing  upon  the  policy  within  the  time  that  he  was 
delayed  by  the  refusal  or  neglect  of  the  defendants  to 
execute  or  issue  a  policy,  and  yet  to  tell  us  in  the  same 
replication  that  he  brought  this  action  after  all  before  the 
policy  was  either  issued  or  executed.  If  he  sued  at  last 
upon  a  policy  that  had  no  existence,  we  do  not  see  why  he 
might  not  have  sued  upon  it  at  one  time  as  well  as  another, 
and  so  brought  his  action  within  the  six  months. 

It  is,  in  my  opinion,  a  departure  from  the  declaration 
fatal  upon  general  demurrer,  for  the  plaintiff  first  to  sue 
upon  a  specialty,  and  then  to  tell  us  in  a  subsequent  plead- 
ing that  there  was  no  such  specialty  in  existence  when  he 
sued.  Cases  of  this  description  are  not  unfrequent,  when 
parties  have  gone  on  as  if  insured,  because  the  application 
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has  been  acceded  to,  and  where  a  loss  has  accrued  before  a 
policy  has  actually  been  executed.  In  such  cases  a  court 
of  equity  has  alforded  a  remedy,(a)  and  it  has  been  suggest- 
ed that  in  case  of  refusal  to  issue  a  policy,  the  insured  may 
at  law  recover  damages  for  such  refusal. 

If  the  plaintiff  in  this  case  had  received  his  policy  within 
the  six  months  after  the  loss,  and  if  it  was  so  dated  as  to 
cover  the  loss  in  point  of  time,  then  he  was  in  a  condition  to 
sue  within  the  six  months,  and  should  have  done  so.  If  he 
could  get  no  policy  till  after  the  six  months  had  expired, 
then  he  was  not  in  a  situation  to  bring  such  an  action  as  he 
has  brought,  and  was  driven  to  one  of  the  other  remedies 
which  we  have  spoken  of. 

Judgment  must  be  given,  we  think,  against  the  plaintiff 
upon  the  demurrer  to  his  equitable  replication. 

The  rejoinder  it  appears  to  me  is  good,  even  as  a  legal 
answer  to  the  replication,  because,  if  the  plaintiff  actually 
received  his  sealed  policy  in  time  to  enable  him  to  sue,  or 
might  have  received  it,  having  had  notice  that  it  was  exe- 
cuted, then  the  matter  stated  in  the  replication  can  be  no 
good  answer  on  equitable  grounds  to  the  plea  ;  but  of  course, 
if  the  equitable  replication  is  held  bad  upon  the  demurrer, 
as  we  think  it  must  be,  it  is  of  no  consequence  to  discuss  the 
equitable  rejoinder  to  it,  for  the  defendants  must  have  judg- 
ment on  both  demurrers  for  the  same  reason,  that  the 
replication  is  insufficient. 

Burns,  J. — I  think  the  replication  in  this  case  cannot  be 
sustained,  and  that  this  is  not  such  a  case  as  the  legislature 
contemplated  by  the  provision  that  the  plaintiff  might 
reply,  in  answer  to  the  defendant's  plea,  facts  which  avoid 
such  plea  upon  equitable  grounds.  The  true  test  whether  a 
plaintiff  states  a  case  for  an  action  at  law,  or  whether  his 
relief  should  be  in  equity,  is  to  look  at  the  declaration  and 
replication  together,  and  seeing  all  the  facts  stated,  then 
ask  the  question  whether  the  demand  is  a  legal  or  an 
equitable  one.    There  may  be  cases  where  a  plaintiff  has  a 


(a)  See  Motteux  v.  London  Assurance  Co.,  1  Atk.  645. 
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legal  claim  which  is  displaced  by  some  inequitable  defence, 
though  standing  upon  legal  grounds,  and  in  such  cases, 
where  a  court  of  equity  would  interfere  to  restrain  such 
defence,  I  apprehend  the  equitable  replication  avoiding  the 
plea  may  be  used  efficaciously.  To  permit  an  equitable 
replication  on  every  ground  that  a  plaintilF  may  think 
proper  to  imagine  will  displace  a  plea,  will  have  the  effect  of 
withdrawing  a  large  number  of  cases  from  the  court  of 
equity  and  have  them  tried  by  a  jury.  I  cannot  believe  the 
legislature  ever  contemplated  such  a  result.  The  observa- 
tion of  Baron  Bramwell  in  Hunter  v.  Gibbons  (1  H.  &  N. 
467)  that  "the  allowance  of  an  equitable  replication  is  a 
matter  of  discretion ;  if  it  leads  to  an  enquiry  improper  to 
be  submitted  to  a  jury,  that  is  a  reason  for  disallowing  it. 
The  present  case  is  one  where  a  jury  would  be  likely  to  be 
prejudiced,"  is  entitled  to  very  great  weight  in  my  opinion. 
If  the  facts  were  submitted  upon  the  pleadings  and  evidence 
to  our  judgment  without  the  intervention  of  a  jury,  then, 
indeed,  the  court  would  be  placed  in  the  same  position  as  a 
court  of  equity  would  be  in,  but  when  a  jury  is  to  be  called 
upon  in  addition  merely  to  find  the  facts,  and  say  whether 
the  one  party  has  or  not  behaved  inequitably,  I  fear  there 
will  be  a  greater  distaste  to  trial  by  jury  than  now  exhibited. 
We  might  be  sure  a  plaintiff  whose  case  is  questionable 
would  much  rather  keep  back  the  facts  of  his  case,  and 
spread  out  merely  what,  upon  the  face  of  it,  might  be  said 
to  be  a  legal  demand,  and  reserve  the  remaining  facts  to  be 
given  by  way  of  an  equitable  replication,  so  as  to  obtain  his 
case  to  be  tried  by  a  jury  rather  than  be  decided  upon  by 
judges. 

Now,  take  the  facts  of  this  case  as  they  appear  upon  the 
pleadings.  The  defendants  say  that  it  was  part  of  the  con- 
tract of  insurance  that  in  case  of  loss  by  fire,  no  suit  or 
action  in  any  court  of  law  or  equity  should  be  sustainable, 
unless  commenced  within  six  months  next  after  the  loss,  and 
in  case  the  plaintiff  did  not  do  so,  consequently  he  had 
no  cause  of  action.  The  plaintiff  admits  this  to  be  so  unless 
his  replication  will  restore  to  him  the  cause  of  action,  and 
to  do  that  he  asserts  that  the  defendants  had  not  at  the  time 
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the  fire  occurred  issued  the  policy  to  him,  and  although  the 
defendants  were  frequently  requested  so  to  do  by  the  plain- 
tifi*,  they,  contrary  to  their  duty  and  agreement,  did  not  and 
would  not  execute  or  issue  to  the  plaintiff  the  policy  to  which 
he  was  entitled,  and  by  reason  of  such  delay  the  plaintiff 
did  not  commence  his  suit  sooner.    The  plaintiff  does  not 
charge  the  defendants  with  any  fraud  in  the  matter,  but  he 
simply  sets  up  the  breach  of  the  defendants'  duty  and  agree- 
ment as  a  reason  why  his  cause  of  action  upon  the  policy 
should  be  kept  open.    If  what  the  replication  asserts  be 
true,  then  the  plaintiff  has  a  cause  of  action  upon  their 
breach  of  the  agreement  stated,  which  is  a  separate  and 
distinct  demand.    The  plaintiff's  object  is  no  dotibt  to  have 
the  point  submitted  to  a  jury  to  say  whether,  if  it  prove 
true,  as  he  says,  that  the  defendants  were  requested  to  give 
him  the  policy  and  did  not  do  so,  that  fact  would  not 
re-open  his  demand  upon  the  policy,  a  point  which,  perhaps, 
he  may  not  wish  should  be  left  entirely  to  the  judges  without 
the  intervention  of  a  jury.   When  we  turn  back  to  the  plain- 
tiff's declaration,  we  find  him  there  asserting  that  he  has  ful- 
filled and  performed  all  the  requirements  and  conditions  of 
the  policy,  according  to  the  true  intent  and  meaning  thereof, 
to  be  performed  and  fulfilled  by  him  ;  and  yet  we  have  him 
admitting  in  his  replication,  that  one  of  the  conditions  of  the 
policy,  as  stated  by  the  defendants,  was  that  to  entitle  him- 
self to  claim  upon  his  policy,  he  should  commence  any  suit 
upon  it  within  six  months  after  the  fire,  and  giving  as  an 
excuse  for  not  performing  a  condition  which  he  has  before 
said  he  did  perform,  that  the  defendants  broke  their  agree- 
ment with  him  in  not  giving  him  his  policy.    It  appears  to 
me,  if  the  plaintiff  waives  his  right  to  sue  the  defendants 
upon  their  breach  of  the  agreement  to  give  him  his  policy, 
the  case  presents  itself  as  one  purely  of  an  equitable  character, 
and  the  Common  Law  Procedure  Act  has  not  said  any  where 
that  the  plaintiff  may  file  or  serve  an  equitable  declaration. 

The  provision  in  the  policy,  that  if  the  plaintiff  should 
not  sue  at  law  or  in  equity  within  six  months,  the  lapse  of 
time  should  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim,  is  a  very  reasonable  pro- 
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vision  to  make,  for  the  company  will  then  know  that  they 
need  not  keep  witnesses  or  look  after  proof  and  other  things 
connected  with  a  loss  beyond  the  six  months,  which  might 
be  difficult  to  get  together  after  the  lapse  of  time.  But  whe- 
ther that  may  be  opened  under  peculiar  circumstances  of 
equitable  considerations  it  is  proper,  as  it  appears  to  me, 
that  a  court  of  equity  should  deal  with,  and  that  the  ques- 
tion is  not  a  proper  one  to  submit  to  a  jury. 

Judgment  should,  therefore,  be  given  for  the  defendants. 

McLean,  J.,  concurred. 

Judgment  for  defendants  on  demurrer. 


Elsworth  v.  Brice. 

Replevin — Avowry — Non  tenuit — Evidence  of  surrender. 

Replevin. — The  defendant  avowed  for  rent  under  a  demise  to  G.,  to  which 
the  plaintiff  pleaded  non  tenuit.  It  appeared  that  during  the  term  Gr.  had 
left  the  country  and  assigned  to  one  M.,  who  sold  to  C,  and  that  G.  had 
afterwards  returned,  and  entered  under  C.,  and  was  living  there  when  the 
distress  was  made.  Held,  that  these  facts  clearly  did  not  amount  to  a 
surrender  of  the  term,  or  deprive  defendant  of  his  right  to  distrain  under 
the  lease. 

The  plea  of  non  tenuit  puts  in  issue  not  merely  the  demise  pleaded,  but 
whether  the  plaintiff  was  tenant  to  the  avowant  at  the  time  of  the  distress. 

Replevin. — Defendant  avowed  under  a  distress  for  rent 
due  to  him  from  one  Gilchrist,  upon  a  demise  at  a  yearly  rent 
of  £70,  payable  quarterly,  on  the  1st  of  October,  January, 
April,  and  July,  of  which  £15  was  due  for  the  quarter 
ending  on  the  1st  of  July,  1858. 

The  plaintiff  replied  to  the  avowry,  that  Gilchrist  "did  not 
hold  or  enjoy  the  dwelling  house  and  premises  in  which,  &c., 
as  tenant  to  the  defendant  under  the  said  supposed  demise 
thereof  in  the  said  avowry  mentioned." 

The  defendant  took  issue. 

At  the  trial,  at  Hamilton,  before  Draper^  C.  J.,  on  the 
part  of  the  defendant  a  lease  was  put  in  and  proved  from 
him  to  William  Gilchrist,  dated  the  1st  of  April,  1855,  for 
the  premises  in  question,  for  ten  years  from  the  date,  at 
<£T0  a  year,  payable  as  set  out  in  the  avowry,  and  it  was 
proved  that  Gilchrist  had  entered  and  occupied  under  that 
lease. 
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On  cross  examination  it  was  sworn  by  the  same  witness 
who  proved  this,  that  about  a  year  and  a  half  before  the 
trial,  or  in  the  summer  of  1857,  Gilchrist  went  to  the 
United  States,  and  that  before  he  went,  namely,  on  the  15th 
of  January,  1857,  he  executed  an  assignment  of  the  term 
to  John  R.  Martin  and  others ;  that  he  returned,  however, 
to  the  premises  and  was  living  there  when  the  distress  was 
made,  and  that  the  plaintiff  was  also  living  there,  and  the 
distress  was  made  on  the  part  of  the  premises  occupied  by 
the  plaintiff :  that  Mr.  Martin,  the  assignee  of  Gilchrist's 
term,  had  sold  the  term  to  one  Clark,  under  whom  Gilchrist 
entered  upon  his  return  from  the  United  States. 

The  learned  Chief  Justice  nonsuited  the  plaintiff,  con- 
ceiving that  the  plea  to  the  avowry  only  put  the  demise  to 
Gilchrist  in  issue,  and  his  entry  under  that  demise. 

Blevins  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  or 
for  a  new  trial,  on  affidavits.  He  cited  Woodf.  L.  &  T. 
262  ;  Davison  v.  Gent,  1  H.  &  N.  744  ;  Brennan  v.  Whitley, 
15  U.  C.  R.  277 ;  Henderson  v.  Mears,  5  Jur.  N.  S.  709. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plea  of  non  tenuit  puts  in  issue  not  merely  the 
demise  pleaded,  but  whether  the  plaintiff  was  tenant  to  the 
avowant  at  the  time  of  the  distress.  The  case  of  Hopcraft 
V.  Keys,  (9  Bing.  613,)  establishes  that.  The  plea  there  was 
non  tenuit,  and  the  question  under  that  plea,  Bosanquet,  J., 
said,  was  "  whether  the  plaintiff  was  tenant  to  Hawkins  (the 
avowant)  at  the  time  of  the  distress.''  If  the  truth  was  that 
after  the  demise  made,  and  after  the  tenant  had  enjoyed  for  a 
time,  the  term  was  assigned,  and  that  the  landlord  Brice  treated 
the  assignee,  or  any  one  claiming  under  him,  as  his  tenant, 
upon  or  in  consequence  of  a  new  demise,  and  repudiated 
any  tenancy  as  continuing  in  Gilchrist  under  the  old  lease, 
the  evidence  of  such  a  state  of  things,  I  think,  would  have 
proved  the  truth  of  the  plea  of  non  tenuit. 

The  learned  Chief  Justice  of  the  Common  Pleas  informs 
us  that  he  rejected  no  evidence,  and  only  expressed  his 
opinion  upon  the  effect  of  what  had  been  proved,  after  the 
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plaintiff  had  concluded  his  reply,  having  given  all  such 
evidence  as  he  desired. 

This  being  so,  we  must  consider  what  was  proved,  and  it 
clearly  does  not  amount  to  any  thing  like  a  surrender  of  the 
term  by  the  act  of  the  parties.  Nothing  was  proved  upon 
the  trial  that  could  affect  Brice's  right  to  distrain  under  his 
lease  to  Gilchrist.  The  mere  fact  that  Gilchrist  had  assigned 
the  term  could  have  no  such  effect,  and  as  it  appears  that 
the  plaintiff  was  not  prevented  from  proving  any  thing  more 
that  he  could  have  proved,  there  is  nothing  in  the  evidence, 
or  in  the  ruling  of  the  learned  judge,  that  would  warrant  us  in 
setting  aside  the  nonsuit. 

The  affidavits  filed  by  the  plaintiff  do  contain  statements 
of  facts  of  which  no  evidence  was  given  at  the  trial,  but  all 
that  could  be  material  in  those  statements  is  most  distinctly 
and  positively  denied  in  affidavits  filed  on  the  other  side. 

The  term  to  Gilchrist  has  not  yet  expired  by  lapse  of 
time.  It  has  several  years  to  run.  His  selling  or  mortga- 
ging his  term  to  Martin  did  not  signify,  and  nothing  that 
Martin  did  in  consequence  could  deprive  the  defendant  as 
landlord  of  his  right  to  look  to  any  one  in  possession  of  any 
part  of  the  land  for  payment  of  the  rent,  which  Gilchrist 
had  undertaken  to  pay  by  his  lease 

Rule  discharged. 


Wilson  v.  Thorpe. 

Malicious  arrest—Proof  of  affidavit  and  identity. 

Held,  affirming  SpafFord  v.  Buchanan,  3  0.  S.  391,  that  in  an  action  for 
malicious  arrest  on  a  ca.  sa.,  the  affidavit  is  sufficiently  proved  by  a 
copy  of  the  original  filed  in  the  crown  office ;  and  that  the  identity  of 
defendant  -with  deponent  may  be  presumed  ^rma  facie  from  the  name. 

The  plaintiff  sued  the  defendant  for  maliciously  causing 
him  to  be  arrested  on  a  writ  of  capias  ad  satisfaciendum, 
by  making  a  false  affidavit  that  he  had  reason  to  believe 
that  the  plaintiff  had  parted  with  his  property,  or  made  some 
secret  or  fraudulent  conveyance  thereof,  in  order  to  prevent 
its  being  taken  in  execution.  The  declaration  averred  that 
the  defendant  caused  a  writ  of  ca.  sa.  to  be  issued  on  that 
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affidavit,  upon  which  writ  he  maliciously  caused  the  plaintiff 
to  be  arrested  and  held  to  bail. 
Plea  not  guilty. 

At  the  trial  at  London,  before  Richards,  J.,  there  was  no 
evidence  that  the  defendant  had  in  any  manner  interfered 
after  the  issuing  of  the  writ.  The  plaintiff  did  not  attempt 
to  connect  him  with  the  arrest,  in  any  other  way  than  by 
shewing  that  he  made  the  affidavit  on  which  the  writ  issued, 
and  to  do  that  he  put  in  a  copy  of  an  affidavit  filed  in  the 
office  of  the  deputy  clerk  of  the  crown  in  this  suit.  The 
deputy  clerk  of  the  crown  swore  that  he  thought  the  original 
affidavit  must  have  been  sent  to  Toronto,  with  the  judgment 
roll  in  the  original  cause. 

It  was  objected  by  the  defendant's  counsel  that  the  original 
affidavit  should  have  been  produced,  and  evidence  given  that 
defendant  had  been  sworn  to  the  truth  of  it.  The  learned 
judge  thought  that  the  plaintiff 's  case  failed  on  that  ground, 
and  directed  a  nonsuit,  which  Bead,  Q.  C,  now  moved  to 
set  aside. 

M.  (7.  Cameron,  shewed  cause.  Spafford  v.  Buchanan, 
3  0.  S.  391 ;  Crook  v.  Dowling,  3  Dougl.  75,  78  note  e, 
were  cited. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  very  point  has  been  determined  by  this  court,  as  Mr. 
Read  stated,  in  the  case  of  Spafford  v.  Buchanan,  (3  0.  S. 
391,)  where  it  was  held  by  the  court,  though  not  unanimously, 
that  the  affidavit  was  sufficiently  proved  by  producing  a  copy 
of  the  original  filed  in  the  crown  office.  In  this  case  the 
officer  with  whom  the  affidavit  had  been  filed  proved  the 
copy  produced  to  be  a  true  copy,  and  that  the  writ  had  issued 
upon  that  affidavit. 

Then  there  remains  but  the  other  question,  whether  the 
person  who  made  the  affidavit  was  the  same  person  who  is 
the  defendant  in  this  action,  or  another  person  of  the  same 
name. 

It  was  decided  in  the  case  referred  to,  that  the  identity 
may  be  presumed  in  the  first  instance,  till  some  evidence  has 
been  given  which  occasions  doubt  upon  the  point. 
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The  pleadings  in  the  case  of  SpafFord  v.  Buchanan  put  the 
making  of  the  affidavit  in  issue  as  clearly  as  the  pleadings  in 
this  case,  and  it  was  determined  that  the  identity  of  the  de- 
ponent was  to  be  assumed  until  some  ground  had  been  laid 
for  doubting  it. 

We  adhere  to  that  decision,  which  should  govern  us  till  it 
has  been  overruled. 

I  find  nothing  in  English  cases  decided  since  which  bears 
directly  upon  the  question,  but  what  I  do  find  tends  to  con- 
firm, I  think,  the  propriety  of  that  decision,  {a) 

We  make  the  rule  absolute  for  setting  aside  the  nonsuit. 

Rule  absolute. 
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John  Jamieson,  Matthew  Wilson  and  Richard  Wade, 
(Defendants  below,)  Appellants,  AND  Thomas  McCollum 
(Plaintiff  below,)  Respondent, 

Mortgage — Description  of  land — General  and  particular  description  inconsistent. 

Ejectment  for  part  of  the  east  half  of  lot  95.  The  mortgage  under 
which  defendants  claimed  described  the  land  as  "  part  of  broken  lot 
number  94,  and  numbers  95  and  96,  "  butted  and  bounded  as  follows : 
"  lot  number  94,  commencing  at  the  eastern  angle  of  said  lot,"  &c. 
The  metes  and  bounds  given  would  cover  the  whole  of  the  lot,  or 
part  of  93  and  part  of  94,  but  it  did  not  appear  from  them  which  was  in- 
tended, except  that  the  last  course  was  *'  to  the  place  of  beginning  in  lot 
number  94." — "Also,  lot  number  95,  commencing  9  chains  and  40  links  on 
a  course  S.  45°  W.  from  the  northerly/  angle  of  said  lot,"  and  running 
westerly  to  the  distance  of  6  chains  50  links  beyond  the  limit  between 
lots  95  and  96,  being  a  description  in  fact  of  parts  of  95  and  98. — "  Also 
lot  number  96,"  commencing,  &c.,  giving  boundaries  to  include  only  that 
part  of  96  not  covered  by  the  previous  description.  The  patent  to  A., 
under  whom  defendants  claimed,  was  put  ia,  covering  lots  95,  96,  and  the 
west  half  of  94 ;  and  it  was  admitted  that  he  had  conveyed  to  the  mort- 
gagor. By  commencing  at  the  eastern  angle  of  the  west  half  of  94, 
instead  of  at  that  angle  of  the  whole  lot,  the  descriptions  given  would 
cover  this  land,  and  the  distances  given  for  the  courses  from  north 
to  south  would  then  agree  very  closely  with  the  measurement  on  the 
ground,  but  would  be  incorrect  otherwise.  There  was  no  evidence  that 
the  mortgagor  owned  any  part  of  94  but  the  west  half. 

Held,  that  by  the  general  description  the  whole  of  lot  95  passed  ;  and  (re- 
versing the  judgment  below)  that  the  particular  description,  being  clearly 
inaccurate  in  many  respects,  could  not  control  the  previous  grant,  so  as  to 
exclude  the  part  of  that  lot  not  described. 

Semble,  however,  that  had  the  description  by  metes  and  bounds  been  con- 
sistent with  itself,  and  excluded  clearly  a  part  of  95,  the  whole  would  still 
have  passed  by  the  previous  words. 

This  was  an  appeal  from  the  judgment  of  the  court  of 

{a)  See  Whitelocke  v.  Musgrove,  1  Cr.  M.  511  ;  Roden  v.  Ryde,  4  Q.  B. 
626 ;  Tay.  Ev.  Sec.  1758 :  Humber  v.  Roberts,  7  C.  B.  861. 
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Queen's  Bench  in  this  case,  reported  in  17  U.  C.  R.  572. 
The  facts  will  be  found  fully  stated  there  and  in  the  judg- 
ments in  this  court. 

J.  Wilson,  Q.  C,  and  Qhristopher  Robinson,  for  the  ap- 
pellants, cited  Tay.  Ev.  962 ;  Doe  Raikes  v.  Anderson,  1 
Stark,  N.  P.  C.  155  ;  Keith  v.  Reynolds,  3  Maine  Rep.  393 ; 
Pike  V.  Munroe,  36  lb.  309 ;  Doe  Freeland  v.  Burt,  1  T.R. 
701. 

Becker,  Q.C.,  contra,  cited.  Doe  Beach  v.  Earl  of  Jersey, 
1  B.  &  Al.  550 ;  Doe  Smith  v.  Galloway,  5  B.  &  Ad.  43 ; 
Doe  Ashforth  v.  Bower,  3  B  &  Ad.  453;  Taylor  v.  Parry, 
1  M  &  Gr.  623  ;  Doe  Miller  v.  Dixon,  4  0.  S.  101 ;  Doe  Not- 
man  v.  McDonald,  5  U.  C.  R.  321 ;  Doe  Gildersleeve  v.  Ken- 
nedy, lb.  402.(a) 

The  Chancellor. — The  premises  in  question  in  this  eject- 
ment are  situated  on  the  east  half  of  broken  lot  95,  on  lake 
Erie,  in  the  township  of  Howard. 

It  is  admitted  that  300  acres  of  land  in  the  township  of 
Howard,  consisting  of  the  west  half  of  broken  lot  94,  and 
the  whole  of  broken  lots  95  and  96,  were  granted  by 
the  Crown  to  John  Parker,  and  that  John  Parker  con- 
veyed the  same  to  Robert  Ruddle,  in  fee,  prior  to  the  23rd 
of  February,  1838. 

On  the  23rd  of  February,  1838,  the  whole  of  this  property 
(as  the  defendants  contend)  was  conveyed  by  Robert  Ruddle 
and  others  to  the  defendant  Jamieson,  in  fee,  by  way  of 
mortgage. 

In  the  year  1858,  the  plaintiff  purchased  at  sheriff's  sale 
all  Robert  Ruddle's  interest  in  broken  lots  94,  95  and  96  in 
the  township  of  Howard ;  and  his  right  to  recover  the  pre- 
mises in  question  under  that  title  is  not  denied,  except  upon 
the  ground  that  they  are  comprised  in  and  passed  under  the 
mortgage  of  February,  1838. 

Upon  the  trial  a  verdict  was  taken  for  the  plaintiff,  sub- 


(a)  The  case  was  argued  on  the  25th  of  June,  1859^  before  Robin- 
son, C.  J.,  The  Chancellor,  Draper,  C.  J.,  Sir  James  Buchanan  Macaulay, 
M'Lean,  J.,  Burns,  J.,  Spragge,  V.  C. 
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ject  to  the  opinion  of  the  court ;  and  the  court  of  Queen's 
Bench,  being  of  opinion  upon  argument  that  the  premises  in 
question  were  not  comprised  in  and  did  not  pass  by  the  deed 
of  February,  1838,  ordered  the  verdict  for  the  plaintiff  to 
stand,  and  the  defendants  have  appealed  from  that  judg- 
ment. 

By  the  deed  of  February,  1838,  Robert,  William,  and 
James  Ruddle  convey  "  all  and  singular  those  certain  parcels 
and  tracts  of  land  and  premises,  situate,  lying,  and  being  in 
the  township  of  Howard,  in  the  county  of  Kent,  in  the  west- 
ern district,  and  province  of  Upper  Canada  aforesaid,  hnoivn 
as  part  of  broken  lot  member  94,  and  members  95  and  96  in 
the  county  of  Kent,  in  the  western  district,  and  province  afore- 
said," to  John  Jamieson,  in  fee. 

Now  had  there  been  nothing  further  in  the  deed,  there 
would  not  have  been,  as  it  seems  to  me,  any  room  for  doubt. 
It  was  said,  indeed,  in  argument,  that  the  deed  is  to  be  con- 
strued as  if  the  words  I  have  just  cited  had  been  ''•part  of 
lot  94,  and  'part  of  lot  95,  and  part  of  lot  96,"  but  I  see 
nothing  to  justify  such  a  construction.  The  language  plainly 
signifies  part  of  lot  94,  and  the  whole  of  lots  95  and  96  ;  and 
whether  a  deed  so  worded  would  have  any  effect  as  to  lot  94, 
a  question  not  now  before  us,  I  would  not  have  had  any 
doubt  that  the  whole  of  95  and  96  had  passed,  the  description 
of  these  lots  by  that  name  being  clear  and  certain.  Upon  that 
point  no  doubt  can  exist.  Of  late  years  patents  have  been 
in  all  cases,  I  believe,  drawn  in  that  way.  The  land  is  never 
described  in  recent  patents  by  metes  and  bounds,  and  in 
very  many  cases  ordinary  deeds  are  similarly  framed. 

But  in  the  present  case  the  land  is  conveyed  not  only  by 
name,  as  lots  94,  95  and  96,  but  is  described  by  metes  and 
bounds  also,  and  the  question  is  whether  the  metes  and 
bounds  are  to  be  considered  as  restricting  the  previous  de- 
scription, or  as  intended  for  the  purpose  of  identity  merely. 

The  deed  proceeds,  after  the  passage  already  cited,  in 
these  words,  ^'  and  which  lots  are  butted  and  bounded,  or  may 
be  otherwise  known  as  follows :  that  is  to  say,  lot  'No.  94, 
commencing,  &c.,  (here  follows  a  description  of  the  whole  of 
lot  94,  and  the  deed  then  proceeds.)  Also,  lot  No.  95,  com- 
57  VOL.  XVIII. 
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mencing  9  chains  and  40  links^  on  a  course  south  45  degrees 
west,  from  the  northerly  angle  of  said  lot  No.  95  ;  then  south 
45  degrees  east,  54  chains  more  or  less,  to  lake  Erie ;  then 
south  westerly  along  the  shore  of  the  said  lake  to  the  dis- 
tance of  6  chains  50  links  at  right  angles  beyond  the  limit 
between  lots  numbers  95  and  96  ;  then  north  45  degrees 
west  61  chains,  more  or  less,  to  the  rear  of  the  said  lot,  No. 
96 ;  then  north  45  degrees,  east,  16  chains  90  links,  to  the 
place  of  beginning." 

Also,  lot  No.  96,  commencing,  &c.  Here  follows  a  des- 
cription, not  of  lot  number  96,  but  of  about  two-thirds  of 
that  lot,  the  portion  of  96  included  in  the  former  description 
being  excluded. 

It  will  be  observed  that  the  second  paragraph,  which  is 
said  to  be  a  description  of  lot  95,  commences,  not  at  the 
corner  of  that  lot,  but  at  a  distance  of  9  chains  and  40  links 
on  a  course  south,  45  degrees  west,  from  the  northerly  angle. 
The  easterly  portion  of  the  lot  is  therefore  excluded,  and  the 
argument  is,  that  upon  a  proper  construction  of  the  whole 
deed  the  only  part  of  95  which  passed  is  the  westerly  half, 
that  being  the  only  portion  included  within  the  metes  and 
bounds  given  as  the  metes  and  bounds  of  that  lot. 

Had  the  intention  been  to  describe  by  metes  and  bounds 
the  lots  previously  granted  by  name,  we  could  not  have  held, 
upon  a  deed  framed  as  this  has  been,  that  the  subsequent 
description  would  have  had  the  eifect  of  restricting  the  pre- 
vious grant.  The  parties  did  not  intend,  as  it  seems  to  me, 
to  vary  the  boundaries  of  the  lots  already  conveyed  by  name, 
or  in  any  way  to  limit  the  previous  grant,  but  only  to  de- 
scribe the  subject  of  the  grant  for  the  purpose  of  identity ; 
and  the  subsequent  description  should  be  regarded  as  affirma- 
tive merely,  and  therefore  innocuous,  upon  the  principle, 
falsa  demonstratio  non  nocet.  The  case  would  not  have 
been  stronger,  than  if  the  property,  having  been  already  suf- 
ficiently described,  had  been /(2?.seZy  declared  to  be  in  the  oc- 
cupation of  A.,  or  to  lie  in  the  county  of  B. ;  but  in  neither 
case  would  a  false  description  have  impaired  the  previous 
grant.  See  Wrotesley  v.  Adams,  Plow.  191 ;  Swift  v.  Eyres, 
Cro.  Car.  546 ;  Roe  dem.  .Conolly  v.  Vernon,  5  East  79 ; 
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Doe  V.  Earl  Jersey,  1  B.  &  Al.  5e50 ;  Doe  v.  Galloway,  5  B. 
&  Ad.  43  ;  Llewellyn  v.  Earl  Jersey,  11  M.  &  W.  183. 

But  the  argument  in  favour  of  the  construction  for  which 
the  appellants  contend  is  much  stronger  than  if  the  deed 
had  been  framed  as  I  have  supposed.  It  is  clear  upon  the 
face  of  the  deed,  that  the  descriptions  by  metes  and  bounds 
are  not  descriptions  of  the  different  parcels  previously  granted 
by  name,  he  first,  instead  of  being  a  description  of  part  of 
lot  94,  is  plainly  a  description  of  the  whole  lot.  The  second 
is  not  a  description  of  95,  but  it  is  a  description  of  a  parcel 
composed  of  part  of  lot  95  and  part  of  lot  96  ;  and  the  third 
is  not  a  description  of  96,  but  of  a  portion  consisting  of 
about  two-thirds  of  that  lot.  In  reality,  therefore,  there  is 
not  any  incompatibility  between  the  two  portions  of  the  deed. 
All  that  can  be  said  is,  that  a  portion  of  lot  95  has  not 
been  described  by  metes  and  bounds.    But  as  the  whole  of 

95  has  been  already  granted  by  a  description  clear  and  cer- 
tain, the  subsequent  attempt  to  describe  the  property  by 
metes  and  bounds,  which  failed,  must  be  regarded  as  a  false 
demonstration,  which  cannot  affect  the  validity  of  the  pre- 
vious grant. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of 
the  court  of  Queen's  Bench  should  be  reversed,  and  that  the 
verdict  should  be  for  the  defendants. 

Draper,  C.  J. — The  Crown ;  granted  lots  numbers  96, 
95,  and  the  west  half  of  No.  94,  to  John  Parker  by  letters 
patent  dated  the  30th  of  September,  1819,  by  the  following 
description :  commencing  on  lake  Erie,  on  the  south  east  side 
of  the  allowance  for  road  between  the  broken  lots  numbers 

96  and  97,  and  at  the  southerly  angle  of  number  96 :  then 
north  45°  west,  68  chains,  more  or  less,  to  the  allowance  for 
road  in  rear  of  number  96  on  the  south  side  of  the  Talbot  road 
west :  then  north  45°  east  50  chains,  more  or  less,  to  the 
centre  of  the  broken  lot  number  94 :  then  south  45°  east, 
45  chains,  more  or  less,  to  lake  Erie  :  then  southerly  along 
the  water's  edge  to  the  place  of  beginning. 

John  Parker  conveyed  the  foregoing  land  to  Robert  Rud- 
dle, in  fee. 
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It  appears  by  one  of  the  maps  before  us  that  there  is  on 
the  ground  an  excess  of  one  chain  beyond  the  measurement 
given  by  the  patent,  in  the  distance  from  lake  Erie  to  the 
Talbot  road  west.  The  length  along  the  concession  line, 
including  the  road  allowance  between  numbers  94  and  95, 
on  the  ground,  is  4J  links  more  than  is  given  by  the  patent. 

The  plaintiff  claimed  by  a  conveyance  from  the  sheriff  of 
Kent  of  the  whole  of  lots  numbers  94,  95  and  96,  and  of  all 
Robert  Ruddle's  interest,  &c.,  therein,  made  in  1858,  in  pur- 
suance of  a  sale  under  an  execution  duly  issued  against  the 
lands  of  Robert  Ruddle,  in  favor  of  "Walter  McCrea,  who 
had  recovered  judgment  against  him. 

The  defendant  claimed  under  a  mortgage  bearing  date  the 
23rd  of  February,  1838,  made  by  Robert  Ruddle  to  John  Jam- 
ieson,  in  which  the  lands  mortgaged  are  described  as  follows  : 
"  all  and  singular  those  certain  parcels  and  tracts  of  land  and 
premises,  situate,  lying  and  being  in  the  township  of  Howard, 
in  the  county  of  Kent,  in  the  western  district,  and  province 
of  Upper  Canada  aforesaid,  known  as  part  of  broken  lot 
number  ninety-four,  and  numbers  ninety-five  and  ninety- 
six,  in  the  county  of  Kent,  in  the  western  district,  and  pro- 
vince aforesaid ;  and  which  lots  are  butted  and  bounded,  or 
may  be  otherwise  known  as  follows :  that  is  to  say,  lot  num- 
ber ninety-four,  commencing  at  the  eastern  angle  of  said 
lot,  on  a  course  north  45°  degrees  west,  46  chains ;  thence 
south  45°  west,  19  chains,  70  links ;  thence  south  45°  east, 
54  chains,  more  or  less,  to  the  water's  edge  of  lake  Erie ; 
thence  northerly  along  the  water's  edge  of  the  said  lake  to 
the  place  of  beginning  in  lot  number  ninety-four.  Also  lot 
number  ninety-five,  commencing  9  chains  and  40  links,  on  a 
course  south  45°  west,  from  the  northerly  angle  of  said  lot, 
number  ninety-five ;  then  south  45°  east,  54  chains,  more  or 
less,  to  lake  Erie ;  then  south-westerly,  along  the  shore  of 
the  said  lake,  to  the  distance  of  6  chains,  50  links,  at  right 
angles,  beyond  the  limit  between  lot  numbers  ninety-five  and 
ninety-six ;  then  north  45°  degrees  west,  61  chains,  more  or 
less,  to  the  rear  of  the  said  lot  number  ninety-six ;  then 
north  45°  east,  16  chains,  90  links,  to  the  place  of  begin- 
ning.   Also  lot  number  96,  commencing  at  the  south-west 
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The  following  is  a  copy  on  a  reduced  scale  of  part  of  a  plan 
put  in  at  the  trial,  shewing  the  measurements  and  distances 
upon  the  ground. 
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angle  of  said  lot :  thence  north  45°  west,  69  chains,  more  or 
less,  to  the  northern  boundary  of  said  lot ;  thence  north  45° 
east,  15  chains  ;  thence  south  45°  degrees  east,  61  chains, 
more  or  less,  to  lake  Erie ;  thence  southerly,  along  the  shore 
of  said  lake,  to  the  place  of  beginning,  containing  in  all  by 
admeasurement  three  hundred  acres  of  land,  be  the  same 
more  or  less,  together  with  all  houses,  out-houses,  woods, 
ways,  waters  and  water-courses,  thereon  erected,  lying  and 
being,  and  all  the  appurtenances  and  privileges  thereunto 
belonging :  to  have  and  to  hold  the  same  unto  him,  the  said 
John  Jamieson,  his  heirs  and  assigns,  to  the  sole  and  pro- 
per use,  benefit  and  behoof  of  the  said  John  Jamieson, 
his  heirs  and  assigns,  under  the  restrictions,  limitations 
and  conditions  expressed  in  the  original  grant  from 
the  Crown ;  save  and  except  the  following  building  lots, 
in  the  village  of  Antrim,  as  laid  out  by  Samuel  Smith, 
Provincial  Deputy  Surveyor,  in  his  plan  of  said  village 
of  Antrim,  dated  the  year  one  thousand  eight  hundred 
and  thirty-four,  viz.,  number  one,  on  Robert  street ;  num- 
bers two,  three,  four,  five,  six,  seven,  eight,  nine,  and  ten,  on 
Erie  street ;  number  one,  corner  of  Smith  and  Robert  streets 
west ;  numbers  one,  two,  three,  four,  five,  six  and  seven,  on 
William  street ;  numbers  one,  two,  three,  four  and  five,  on 
Lake  street;  and  number  one  on  St.  David  street." 

Now,  if  there  were  no  courses  and  distances  given,  but  the 
mortgage  only  conveyed  "  part  of  broken  lot  number  94, 
and  numbers  95  and  96,"  I  should  hold  without  any  diiii- 
culty  that,  admitting  there  was  some  uncertainty  as  to  the 
exact  "part''  of  number  94,  the  lots  numbers  95  and  96 
unquestionably  passed  by  the  mortgage,  and  with  the  addi- 
tional statement  in  the  mortgage  that  these  three  parcels 
contained  in  all  300  acres  of  land,  and  the  facts  that  the  letters 
patent  granted  the  same  number  of  acres  as  contained  in 
numbers  95  and  96,  and  the  west  half  of  number  94,  and  that 
the  grantee  conveyed  the  same  to  Ruddle,  the  mortgagor,  I 
think  I  should  without  much  hesitation  have  held  that  the 
west  half  of  number  94  was  included  in  and  passed  by  the 
mortgage. 

The  descriptions  in  the  mortgage  are  manifestly  wrong. 
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The  avowed  intention  is,  1st,  to  convey  part  of  lot  number  94 ; 
2nd,  to  convey  number  95 ;  3rd,  to  convey  number  96.  Three 
descriptions  are  given,  one  for  each  lot.  The^description  of 
the  first  parcel  seems  to  be  a  description  of  the  whole  lot 
number  94.  It  is  either  that,  or  a  description  of  part  of  num- 
ber 94  and  part  of  95,  and  this  latter  probably  was  meant ; 
at  least  it  agrees  with  the  next  description  ;  and  then  the  first 
and  second  4escriptions  would  cover  all  number  95,  part  of 
number  96,  and  half  of  94. 

The  second  description  begins,  "also  lot  number  95;" 
but  instead  of  commencing  at  any  angle  of  that  lot,  it  com- 
mences 9  chains  40  links  on  a  course  S.  45°  west  from  the 
northerly  angle"  of  that  lot,  and  runs  south-westerly  6  chains 
50  links  beyond  the  limit  between  lots  number  95  and  96 ; 
and  the  last  description  begins,  "  also  lot  number  96,  com- 
mencing at  the  south  west  angle  of  the  said  lot,  "  and  it  des- 
cribes that  part  of  number  96  not  within  the  limits  of  the 
description  just  before  given  as  those  of  number  95.  So  we 
have  apparently  a  description  sufficient  to  cover  all  number 
94  given  as  a  description  of  part  of  that  lot,  a  description 
of  parts  of  numbers  95  and  96  given  as  a  description  of  num- 
ber 95,  and  a  description  of  part  of  number  96  given  as  a 
description  of  the  whole  of  that  lot. 

The  plaintiff  contends  that  through  the  blunders  of  these 
descriptions,  or  rather  through  the  blunders  in  designating 
the  place  of  beginning  in  the  first  of  them,  the  easterly  part 
of  lot  number  95  is  not  within  any  of  the  metes  and  bounds 
thus  given :  that  these  errors  of  description  must  restrict 
and  narrow  the  premises,  and  limit  a  conveyance  expressed 
to  be  of  lot  number  95  to  about  half  that  lot;  and  that  the 
proper  construction  of  the  mortgage  is,  that  it  conveys  a 
part  of  lot  number  94,  which  for  all  that  appears  the  mort- 
gagor never  owned,  and  does  not  convey  a  part  of  number 
95,  which  he  is  admitted  to  have  owned,  although  the  pre- 
mises state  that  the  mortgagor  is  conveying  only  a  part  of 
number  94,  and  the  whole  of  number  95.  In  other  words, 
the  plaintiff  contends  that  the  errors  in  the  giving  the  metes 
and  bounds  must  defeat  the  plain  designation  of  the  lots 
set  forth  in  the  premises. 
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If  the  whole  description  by  metes  and  bounds  had  been 
omitted,  there  would  have  been  a  full  and  sufficient  designa- 
tion of  numbers  95  and  96  at  all  events,  and  this  ejectment 
is  brought  to  recover  part  of  95.  The  effect  of  allowing  the 
description  by  metes  and  bounds  to  override  such  designa- 
tion is,  that  a  part  of  that  designation  is  left  unsatisfied, 
for  that  distinctly  includes  the  whole  of  number  95,  while 
these  enclose  only  a  part  of  it.  I  do  not  see  upon  what 
ground  we  should  infer  that  the  mortgagor  added  the  des- 
cription by  metes  and  bounds  for  the  purpose  of  limiting  and 
diminishing  the  previous  grant.  The  further  description  was 
not  necessary  as  regards  number  95,  and  it  was  added,  as  I 
think  we  ought  to  assume,  to  aid,  not  to  control,  what  went 
before.  It  turns  out  to  be,  as  a  description  of  number  95, 
palpably  erroneous.  It  is  said  by  Parhe^  J.,  in  Doe  v.  Gral- 
loway,  ( 5  B.  &  Ad.  51, )  "  the  rule  is  clearly  settled,  that 
when  there  is  a  sufficient  description  set  forth  of  premises, 
hy  giving  the  particular  name  of  a  close  or  otherwise,  we 
may  reject  a  false  demonstration ;  but  that  if  premises  be 
described  in  general  terms,  and  a  particular  description  be 
added,  the  latter  controls  the  former."  It  is  plain  that  a 
description  ^'by  giving  the  particular  name"  is  not  in 
the  mind  of  the  learned  judge  a  description  "  in  general 
terms, "  and  applying  the  rule  so  understood,  we  have 
here  a  close  designated  by  its  particular  name,  followed 
by  a  description  false  in  fact,  or  else  the  plaintiff 
would  have  no  pretext  for  bringing  this  action ;  and  that 
description  being  falsa  demonstratio  may  and  ought  to 
be  rejected. 

The  question  of  what  is  and  what  is  not  falsa  demonstratio 
was  a  good  deal  discussed  in  our  court  of  Queen's  Bench  in 
the  case  of  Doe  v.  Kennedy,  (5  U.  C.  R.  402,)  to  which, 
and  the  authorities  therein  cited,  I  refer. 

Spragge,  Y.  C. — If  there  were  no  description  by  metes 
and  bounds,  I  think  it  must  be  clear  that  the  parcel  of  land 
in  question,  (the  easterly  portion  of  lot  95,)  would  pass.  In 
the  ordinary  grammatical  construction  of  the  words  used,  two 
lots,  95  and  96,  are  conveyed,  and  a  portion  of  lot  94.  It 
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does  not,  perhaps,  convey  the  same  certainly  to  the  mind  as 
if  the  whole  lots  had  been  named  first,  and  the  part  lot 
afterwards,  as  is  the  case  in  the  patent  from  the  Crown ; 
but  I  think  this  is  only  from  a  suspicion  arising  in  the  mind 
of  the  possible  omission  of  some  letters  or  words,  and  that,  if 
assured  of  the  accuracy  of  the  words  used,  we  could  find  no 
difficulty  in  saying  that  lots  95  and  96  are  conveyed,  and 
that  some  portion  of  lot  94  was  intended  to  be  conveyed  also. 

Then,  upon  looking  at  the  particular  description,  if  it  con- 
flicts considerably  with  the  previous  general  description  it 
would,  as  I  apprehend,  as  a  general  rule,  fall  within  the 
principle demonstratio  non  nocet. 

Then  again,  examining  the  general  and  particular  descrip- 
tion with  the  aid  of  a  map  shewing  the  actual  position  of  the 
three  lots,  and  the  courses  and  distances  at  different  points, 
\  the  first  thing  shewn  to  be  clear  beyond  doubt  is,  that  it  was 
not  part  of  the  three  lots  that  were  intended  to  be  conveyed, 
but  certainly  the  whole  of  lot  96,  and  with  reasonable  cer- 
tainty the  whole  of  either  95  or  94. 

The  next  thing  apparent  is,  that  there  are  great  inac- 
curacies in  the  descriptions  by  metes  and  bounds :  that  they 
are  by  themselves  very  unsafe  guides  to  shew  what  was  in- 
tended to  be  conveyed.  We  should  expect  to  find  in  the 
description  of  94  what  part  of  the  lot  was  intended  to  be 
conveyed ;  but  it  would  appear — but  for  the  distances 
between  the  lake  and  northern  part  of  the  lot,  and  but  for 
carrying  the  last  distance  to  the  place  of  beginning  in  the 
same  lot,  to  describe  the  whole  lot — that  which  purports 
to  be  a  description  of  lot  95,  describes  a  portion  of  that  lot, 
and  a  portion  of  lot  96 ;  and  that  which  purports  to  be  a  des- 
cription of  96,  seems  to  be  only  a  description  of  that  portion 
of  it  left  undescribed  by  the  previous  description,  styled  a 
description  of  95. 

These  particular  descriptions  are  indeed  upon  the  face  of 
them  so  self-contradictory  and  absurd  that  they  tend  rather 
to  confuse  and  obscure  the  real  intention  of  the  parties  than 
to  aid  in  the  discovery  of  what  it  really  was.  If  we  can  find 
from  these  particular  descriptions  what  the  parties  really 
meant,  it  is  not  by  following  them  literally ;  we  see  plainly 
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that  there  is  error  in  them,  and  we  must  set  to  work  to  see 
where  the  error  lies.  The  defendant  suggests  that  it  lies  in 
the  point  of  commencement  in  the  first  description,  that  of 
lot  94  ;  that  the  portion  of  that  lot  intended  to  be  conveyed 
was  the  westerly  half,  and  that  the  starting  point. should  be, 
not  the  eastern  angle  of  the  lot,  but  the  eastern  angle  of  the 
west  half.  This,  so  far,  is  mere  suggestion  ;  but  the  defen- 
dant supports  it  by  saying  that  the  distance  given  in  the 
description  from  the  starting  point  to  the  rear  of  the  lot  is 
the  actual  distance  from  the  point  so  indicated,  and  not  the 
actual  distance  from  the  easterly  angle  of  the  lotto  the  rear; 
further,  that  after  running  19  chains  70  links  along  the  rear, 
from  the  centre  of  the  lot,  the  distance  from  thenCe  to  the 
lake  is  the  same  distance,  54  chains,  as  is  given  in  the  des- 
cription, whereas  the  distance  from  the  rear  to  the  lake  at 
19  chains  70  links  from  the  north  east  angle  of  the  lot, 
would  be  about  51  chains  only. 

This  would  cover  the  parcel  of  land  in  question,  and  the 
fact  of  its  covering  a  part  of  95  under  a  description  of  94  is 
of  little  weight  against  it,  when  it  is  quite  obvious  that  what 
purports  to  be  a  description  of  95  does  in  fact  cover  part  of 
96.  It  is  further  suggested,  that  the  distance  between  the 
lake  and  the  rear  of  the  lots  in  the  other  descriptions  do  in 
fact  correspond  with  the  distances  upon  the  ground ;  and  upon 
looking  at  an  authentic  map  of  the  ground  we  find  that  the 
facts  upon  which  the  defendant  founds  his  hypothesis  are  , 
true. 

It  is  a  bold  suggestion,  taken  by  itself,  that  we  should 
read  the  easterly  augle  of  the  lot  as  meaning  the  easterly 
angle  of  the  west  half  of  the  lot ;  and  if  it  were  proposed 
to  include  thereby  more  than  was  contained  in  the  general 
description,  I  think  we  should  hesitate  to  accept  it  for  such 
a  purpose ;  but  the  thing  to  be  done  is  to  reconcile,  if  pos- 
sible, with  the  general  description  a  particular  description  in 
the  same  conveyance,  and  we  start  with  an  admitted  error 
somewhere  in  the  particular  description,  and  our  task  is  to 
find  out  where  it  is.  The  particular  description  does  not  con- 
sist with  itself.  The  defendants  are  not  met  with  a  description 
correct  on  the  face  of  it,  which  they  must  shew  to  be  wrong, 
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and  wherein  wrong,  but  one  wrong  upon  its  face,  and  need- 
ing alteration  and  correction.  The  plaintiff  cannot  shew  it 
to  be  right ;  it  is  open  to  him.  as  well  as  to  the  defendants  to 
explain  it,  and  suggest  how  or  by  what  alteration  it  may  be 
reconciled  with  itself,  or  be  a  consistent  indication  of  the 
intention  of  the  parties.  The  plaintiff  offers  no  suggestion 
upon  the  subject ;  that  of  the  defendants,  without  being  per- 
haps entirely  satisfactory,  still  has  much  to  support  it ;  and  I 
think  the  real  question  is,  whether,  the  general  description 
covering  the  land  in  question,  the  particular  description  does, 
with  sufficient  certainty,  indicate  the  intention  of  the  parties 
to  have  been  to  except  it.  I  confess  I  think  it  does  not,  and 
that  the  judgment  should  have  been  for  the  defendants. 

Robinson,  C.  J. — It  is  not  easy  to  see  what  the  parties 
really  meant,  for  a  more  bungling  description  I  have  never 
met  with,  but  I  believe  the  intention  was  to  grant  the  whole 
lot.  It  struck  me,  however,  as  being  much  the  same  as  if 
the  grantor  had  said,  "I  grant  lot  number  95:  that  is 
to  say,  such  part  of  it  as  lies  west  of  a  point  9  chains  and 
40  links  from  the  eastern  limit  of  said  lot ;"  and  in  that  case 
I  should  say  that  nothing  east  of  the  point  would  pass. 

McLean,  J. — There  is  no  doubt  the  description  by  metes 
and  bounds  is  wrong,  but  I  did  not  feel  at  liberty  to  say  that 
the  land  in  question  passed  by  the  general  description  when 
the  particular  boundaries  given  so  obviously  excluded  it.  I 
am  glad,  however,  that  this  Court  take  a  different  view,  as  I 
think  justice  will  be  done  by  their  decision,  for  I  have  no 
doubt  the  parties  really  intended  to  grant  the  whole  of  lot 
95. 

Burns,  J.,  retained  the  opinion  expressed  by  him  in  the 
Court  below,  in  accordance  with  the  judgment  of  this  Court 

EsTEN,  V.  C,  and  Richards,  J.,  concurred. 

Draper,  C.  J.,  said  that  he  had  had  an  opportunity  of 
seeing  the  notes  of  a  judgment  prepared  by  the  late  Sir 
James  Macaulay,  who  was  present  at  the  argument,  and 
took  the  same  view  as  the  majority  of  the  Court. 

Judgment  for  the  appellants. 
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BoULTON  AND  McCarthy,  APPELLANTS,  {Plaintiffs  below,) 
V.  Smith,  Respondent,  {Defendant  below.) 

Right  to  urge  on  appeal  ground  not  relied  on  Below —  Verdict  taken  suhject 
to  opinion  of  the  Court — Right  of  appeal — Waiver. 

Boulton  et  al.  v.  Smith,  17  U.  C.  E,.,  400,  affirmed  on  appeal. 

At  the  trial  the  plaintiff  put  in  two  chattel  mortgages,  and  the  first,  which 
was  executed  before  the  20  Vic,  ch.  3,  being  objected  to  for  want  of  re- 
filing, he  relied  upon  the  second  only,  both  at  the  trial  and  on  the  argu- 
ment in  term.  That  mortgage  was  held  to  be  invalid;  and  the  Court  of 
Appeal  concurring  in  the  decision,  and  thinking  the  plaintiffs'  case  not 
one  to  be  favoured,  refused  to  allow  them  to  rely  upon  the  first  mortgage. 

Where  the  verdict  had  been  taken  subject  to  the  opinion  of  the  Court,  and 
the  respondents  attended  before  a  Judge  to  settle  the  case  for  appeal, 
Held,  that  they  were  precluded  from  objecting  that  the  case  was  not  ap- 
pealable. Held,  however,  that  in  this  case  the  Court  below  must  be  taken 
to  have  decided  as  upon  a  motion  to  enter  a  nonsuit,  and  that  the  right 
of  appeal  was  clear. 

Appeal  from  the  judgment  of  this  Court,  reported  in  17 
U.  C.  R.  400. 

The  question  there,  it  will  be  observed,  was  treated  as 
turning  wholly  upon  the  validity  of  the  second  chattel  mort- 
gage, executed  on  the  18th  of  August  1857,  the  plaintiffs  not 
relying  upon  a  previous  mortgage,  dated  4th  June,  1857,  to 
secure  a  portion  of  the  same  debt,  but  which  had  not  been 
re-filed  within  the  year. 

On  the  argument  of  this  appeal  {a)  they  contended  that 
the  second  mortgage,  which  the  Court  of  Queen's  Bench  de- 
cided to  be  invalid,  should  be  upheld ;  and  desired  to  rely 
also  upon  the  first  mortgage,  citing  Culloden  v.  McDowell, 
17  U.  C.  R.  359,  which  at  the  argument  of  this  case  had 
not  been  decided,  to  shew  that  that  mortgage,  being  exe- 
cuted before  the  20  Vic,  ch.  3,  was  not  defeated  by  the 
omission  to  re-file  it. 

Uecles,  Q.  C.  and  McCarthy  for  the  appellants. 
Richards,  Q.  C,  contra. 

It  was  objected  for  the  respondents  that  the  case  was  not 
tkppealable,  not  being  either  a  special  case  or  a  rule  nisi. 

Draper,  C.  J ,  delivered  the  judgment  of  the  Court. 
(February  3,  1860.) 

In  our  opinion  the  preliminary  objection  should  not  prevail. 

(a)  Argued  on  the  27th  December,  1859,  before  Robinson,*' C.  J,,  Blake, 
C,  Draper,  C.  J.,  Esten,  V.  C,  Burns,  J.,  Richards,  J.,  and  Hagarty,  J. 
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In  the  first  place,  the  defendant  attended  before  a  Judge 
upon  a  summons  to  settle  the  case,  and  being  a  party  to 
its  settlement,  without  raising  this  objection,  he  must  be 
taken,  we  think,  to  have  admitted  it  to  come  within  the  42nd 
section  of  the  Consolidated  Statutes  of  Upper  Canada, 
chapter  3,  or  the  Judge  would  have  had  no  authority  to 
settle  the  case.  This  would  be  a  waiver  of  the  objec- 
tion. 

But  looking  at  the  proceedings,  we  think  this  court  must 
assume  that  the  court  below  disposed  of  the  question  when 
brought  before  them  as  if  on  a  ^notion  to  enter  a  nonsuit 
upon  leave  reserved,  and  so  strictly  within  the  23rd  section 
of  the  same  statute. 

When  an  objection  is  taken  at  nisi  prius  to  any  part  of 
the  plaintiff's  case,  though  the  Judge  reserves  the  point  for 
future  consideration,  he  in  effect  reserves  no  more  than  leave 
to  renew  the  objection  in  the  Court  above,  and  by  submitting 
the  case  to  the  jury  for  their  decision  in  point  of  fact,  he  for 
the  time  decides  the  law  in  the  plaintiff's  favour.  The  same 
thing  happens  if  he  treats  the  objection  to  the  defence  in  like 
manner.  Or,  if  the  facts  are  undisputed,  the  same  result  at- 
tends his  directing  for  the  plaintiff  or  defendant,  subject  to 
the  objections  raised.  For  the  purposes  of  the  trial  he  has 
decided  the  law. 

A  motion  for  a  nonsuit,  or  for  a  new  trial  for  misdirection, 
is  in  strictness,  we  apprehend,  the  proper  way  to  bring  up 
the  question  reserved ;  and  in  the  present  case  the  Court  of 
Queen's  Bench  have  so  disposed  of  it,  since  a  rule  to  enter  a 
nonsuit  must  on  the  judgment  given  have  been  taken  out  by 
the  defendant,  in  order  to  get  rid  of  the  verdict  rendered  for 
the  plaintiff  at  nisi  prius. 

At  the  trial  the  plaintiff  put  in  the  first  chattel  mortgage, 
and  it  was  objected  to,  for  want  of  a  re-filing.  The  case  was 
allowed  to  proceed,  and  it  finally  went  to  the  jury  on  the  se- 
cond chattel  mortgage,  and  the  evidence  respecting  the  di- 
rections given  to  the  sheriff.  When  the  case  was  moved  and 
argued  in  the  Court  of  Queen's  Bench,  the  plaintiffs  did  not 
rest  their  right  to  recover  on  the  first  chattel  mortgage  at 
all,  nor  did  the  judgment  proceed  upon  it.    It  was  not  even 
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alluded  to  by  the  learned  Chief  Justice,  and  though  Mr.  Jus- 
tice Burns  referred  to  it  in  delivering  his  opinion,  he  stated 
that  the  plaintiff  relied  on  the  second,  and  concurred  in  the 
conclusions  of  the  Chief  Justice  as  to  that. 

It  was  not  until  the  argument  in  appeal  that  the  plaintiffs, 
feeling  probably  that  as  to  the  second  the  law  was  against 
them,  set  up  the  first  mortgage  as  that  on  which  they  prin- 
cipally rested  their  case ;  and  the  question  is,  whether  they 
should  now  be  permitted  to  take  that  ground,  which  they 
seem  to  have  given  up  as  untenable  at  the  earlier  stages  of 
the  cause. 

Considering  the  whole  complexion  of  the  case,  we  are  of 
opinion  they  should  not  have  this  advantage  conceded  to 
them,  unless  it  was  both  a  clear  matter  of  right,  and  a 
ground  on  which  they  would  be  clearly  entitled  to  succeed. 
When  we  see  the  object  is  virtually  to  relieve  the  maker  of  a 
promissory  note  at  the  expense  of  an  endorser,  ( and,  as  I 
gather,  an  accommodation  endorser,)  or  at  least  to  sanction 
him  in  giving  a  preference  to  a  subsequent  endorser,  and  by 
that  act  to  prevent  his  goods  from  being  applicable  to  satisfy 
this  note,  there  is  not  much  merit  in  the  case ;  nothing  that 
should  induce  us  to  favour  the  parties  who  take  that  course ; 
and  as  to  strict  right,  the  plaintiffs,  by  not  relying  on  the 
first  chattel  mortgage,  may  be  held  to  have  waived  it. 

Besides,  it  really  is  only  a  question  of  costs.  The  plain- 
tiffs, if  entitled  to  succeed  on  the  first  mortgage,  are  not 
precluded  by  the  judgment  of  the  court  below  from  bring- 
ing a  second  action,  in  which  the  question  will  arise,  whether 
that  first  mortgage  did  not  become  void  for  want  of  having 
been  re-filed,  a  point  on  which  this  court  has  expressed  no 
opinion.  The  defendant  should  not  be  put  to  the  expense  of 
resisting  this  appeal,  which  the  plaintiffs,  if  entitled  to  suc- 
ceed on  the  first  mortgage,  might  not  have  found  necessary; 
and  if  they  are  not  so  entitled,  it  would  be  still  more  unjust 
that  any  unnecessary  expense  should  be  thrown  upon  him. 
As  we  entirely  agree  in  the  judgment  of  the  Court  of  Queen's 
Bench  upon  the  questions  arising  on  the  second  chattel  mort- 
gage, we  are  of  opinion,  therefore,  this  appeal  should  be 
dismissed  with  costs. 

Appeal  dismissed. 
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BuRRiTT  (Plaintiff  below)  Appellant  v.  Hamilton  et  al. 
(Defendants  below)  Respondents. 

Contested  election — Fees  of  Commissioner  for  taking  evidence — Bight  of  action 
/or— 14  ^  15  Vic,  ch.  1,  20  Vic,  ch,  23. 

Held,  reversing  the  judgment  of  the  court  below,  that  a  commissioner  for 
taking  evidence  in  a  contested  election  might  maintain  an  action  for  his 
fees,  and  was  not  restricted  to  the  remedy  given  under  the  recognizance. 

Held,  also,  that  all  those  who  had  petitioned  against  the  return,  and  took 
an  active  part  in  the  case  before  him,  were  liable,  not  the  person  only  on 
whose  writteti  request  the  evidence  was  taken. 

Appeal  from  the  judgment  in  this  case  reported  in  17  U. 
C.  R.  443,  where  the  facts  are  set  out  fully. 

•  Ohnstopher  Robinson  for  the  appellant.  Q.  S.  Patterson^ 
for  the  respondents,  {a) 

In  addition  to  the  cases  cited  on  the  argument  below^ 
Addison  v.  Preston,  12  C.  B.  108, 133  ;  Marshall  v.  Nicholls, 
18  Q.  B.  882;  Rochdale  Canal  Company  v.  King,  14  Q.  B. 
122 ;  Shepherd  v.  Hills,  11  Ex.  55,  were  referred  to  for  the 
appellant;  and  Couch  v.  Steel,  3  E.  &B.  402;  Fell  v.  Bur- 
chett,  7  E.  &  B.  537 ;  Vestry  of  St.  Pancras  v.  Battersbury, 
2  C.  B.  K  S.  477;  Mayor,  &c.,  of  Blackburn,  v.  Parkinson, 
28  L.  J.  (M.  C.)  7,  for  the  respondents. 

The  Chancellor,  (February  3rd,  I860.)— The  130th 
section  of  the  statute  in  question,  (14  &  15  Vic,  ch.  1,) 
enacts  that  every  comrdissioner  so  to  be  appointed  in 
manner  aforesaid  shall,  immediately  after  the  select 
committee  on  the  petition  in  question  shall  have  made 
their  final  report  to  the  house  on  the  merits  of  the  said 
petition,  be  entitled  to  demand  and  receive  from  the  party 
or  parties  interested  or  concerned  in  such  election  petition, 
upon  whose  application  to  such  select  committee  such  commis- 
sioner shall  have  been  appointed,  fifty  shillings  for  every  day 
which  such  commissioner  shall  have  been  necessarily  engaged 
on  the  said  commission,  and  also  his  travelling  expenses  at 
the  rate  of  one  shilling  for  every  mile  which  such  commissioner 
shall  have  travelled  from  and  to  his  usual  place  of  abode  in 
his  attendance  on  the  execution  of  such  commission." 

(a)  Argued  on  the  28th  of  June,  1859,  before  Robinson,  C.  J.,  Blake,  C., 
Draper,  C.  J.,  Sir  James  Buchanan  Macaulay,  McLean,  J.,  Burns,  J.,' 
Spragge,  V.  C. 
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If  this  had  been  the  only  provision  in  the  act  for  the 
payment  of  the  commissioner's  charges,  it  is  admitted  that  he 
would  have  been  clearly  entitled  to  maintain  an  action  of 
debt  for  the  amount.  But  it  is  said  that,  as  the  act  furnishes 
a  peculiar  mode  of  enforcing  this  obligation — namely,  by  a 
proceeding  upon  the  recognizance — the  commissioner  is  bound 
to  adopt  that  remedy,  and  has  no  right,  therefore,  to  main- 
tain an  action  of  debt. 

But  that  argument  cannot,  I  think,  be  maintained.  The 
remedy  under  the  recognizance  is  not  the  mode  prescribed 
by  the  act  for  enforcing  the  obligations  thereby  created,  as  the 
argument  assumes,  but  it  is  treated  throughout  as  a  security 
for  the  performance  of  their  obligations  by  the  persons 
primarily  liable.  The  right  to  call  for  an  estreat  of  the 
recognizance  only  arises  upoA  default.  There  must  be,  in 
the  first  place,  a  demand  upon  the  principal  and  a  refusal  by 
him ;  and  that  the  remedy  upon  the  recognizance,  which  then 
arises,  was  intended  only  as  a  security  for  the  performance 
of  the  obligations  imposed  upon  the  principals,  is  apparent, 
I  think,  from  this  consideration,  that  the  remedy  thus  given 
is  by  no  means  co-extensive  with  the  obligation  created.  The 
act  fixes  the  amount  of  the  commissioner's  remuneration, 
and  declares  that  he  shall  be  entitled  to  demand  and  receive 
it  from  the  person  at  whose  instance  he  has  been  appointed, 
but  the  act  does  not  entitle  him  to  receive  that  amount  out 
of  the  fund  realized  from  the  recognizance.  That  fund  may 
be  wholly  insufficient  to  meet  the  charges  upon  it,  and  in 
that  event  the  act  does  not  entitle  the  commissioner  to  even 
a  proportionate  share  of  the  fund,  for  the  distribution  is  left 
entirely  in  the  discretion  of  the  speaker,  so  that  the  commis- 
sioner may  be  wholly  excluded.  It  seems  to  me,  therefore, 
that  the  plaintifi"  is  entitled  to  maintain  an  action  of  debt  for 
the  remuneration  allowed  him  by  the  act. 

But  it  is  said  that  the  plaintiff  was  bound  at  all  events  to 
have  his  bill  taxed  by  the  speaker,  and  has  no  right  to  main- 
tain an  action  except  upon  the  speaker's  certificate.  But 
the  act,  as  it  seems  to  me,  has  not  made  that  necessary. 
When  the  action  is  for  costs  adjudged  by  the  committee,  the 
speaker's  certificate  is  necessary  and  conclusive.    The  right 
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given  by  the  141st  section  is  a  right  to  demand  and  receive 
the  amount  so  certified,  and  iipon  default  to  bring  an  action 
of  debt.  But  the  commissioner  is  placed  upon  an  entirely 
different  footing.  The  amount  of  his  remuneration  is  settled 
by  the  act  itself.  The  right  given  by  the  130th  section  is 
not  a  right  to  demand  an  amount  certified  by  the  speaker,  but 
it  is  a  right  to  demand  and  receive  the  amount  ascertained 
by  the  act  itself.  It  seems  to  me,  therefore,  that  the  plain- 
tiff was  not  bound  to  procure  the  speaker's  certificate. 

It  is  said,  however,  that  the  right  of  the  commissioner  is 
a  right  to  maintain  an  action  against  the  person  at  wJiose 
instance  he  was  appointed,  and  as  the  application  to  take  the 
evidence  in  the  present  case  was  an  application  by  Brown 
alone,  it  is  argued  that  the  plaintiff's  right  to  maintain  the 
action  against  the  other  defendants  cannot  be  maintained. 
It  is  unnecessary  to  consider  what  the  result  might  have 
been  if  it  had  been  shewn  that  the  other  petitioners  had 
dissented.  It  may  be  found,  perhaps,  that  all  the  peti- 
tioners would  be  liable  notwithstanding.  But  upon  the 
evidence  before  us  it  must  be  taken,  I  think,  that  the 
application  to  the  county  judge  was  an  application  on  behalf 
of  all  the  petitioners,  and  that  they  are  all  consequently  liable. 

I  am  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to 
retain  his  verdict,  and  that  the  order  for  a  nonsuit  should  be 
set  aside.  ' 

Draper,  C.  J. — The  recognizance  is  to  the  Queen.  Being 
estreated  and  returned  into  court,  the  amount  may  be  col- 
lected as  any  other  debt  by  recognizance  to  the  Crown.  The 
statute  directs  the  payment  of  the  money  when  collected  to 
the  chief  clerk  of  the  House  of  Assembly,  and  the  speaker 
is  to  appropriate  it  in  his  discretion,  as  far  as  it  will  go,  to 
pay  the  costs. 

I  do  not  see  that  any  party  entitled  to  costs  can  take 
proceedings  in  his  own  name  to  enforce  the  recognizance,  or 
that  he  can  obtain  any  priority  and  right  to  be  paid  over  any 
other  party  entitled  to  costs.  The  whole  sum  for  which  the 
recognizance  is  given,  £200,  may  be  exhausted  under  the 
speaker's  order,  and  a  party  entitled  to  costs  may  remain 
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without  any  payment.  If  so,  it  would  scarcely  be  reasonable 
to  hold  that  he  has  no  remedy  but  upon  the  recognizance, 
when  that  may  possibly  prove  wholly  unproductive. 

In  addition  to  the  right  to  get  such  payment  as  may  be 
ordered  by  the  speaker  out  of,  the  money  collected  upon  the 
recognizance,  the  141st  section  gives  a  right  of  action  to 
every  party  who  is  entitled  to  taxed  costs.  The  139th  sec-  ^ 
tion  regulates  the  right  of  obtaining  taxation,  as  well  as  the 
mode  of  effecting  it.  It  provides,  first,  for  costs  and  expenses 
adjudged  by  a  select  committee  to  be  paid ;  next,  for  costs 
which  may  otherwise  become  payable  under  the  provisions  of 
the  act  to  any  party  prosecuting,  or  opposing,  or  preparing 
to  oppose  any  election  petition,  or  to  any  witness  summoned 
to  attend  before  any  committee.  Such  costs  are  to  be  ascer- 
tained, taxed,  and  certified  by  the  speaker,  on  application  to 
be  made  to  him  not  later  than  three  calendar  months  after 
the  determination  of  the  merits  of  the  petition.  The  action 
given  by  the  141st  section  is  in  fact  based  upon  the  speaker's 
certificate,  the  validity  of  which  cannot  be  called  in  question. 

The  difficulty  in  holding  that  the  case  of  a  commissioner 
seeking  to  be  paid  falls  within  the  189th  and  141st  sections, 
arises  from  the  terms  of  the  133rd  section,  which  only  gives 
the  commissioner  the  like  remedy  upon  the  recognizance  as 
is  given  to  any  persons  summoned  as  witnesses. 

But  I  incline  to  think  this  claim  upon  the  recognizance 
should  be  looked  upon  as  cumulative  only.  I  do  not  readily 
understand  ^^hy  this  clause  was  thought  necessary,  consider- 
ing the  terms  of  section  10.  and  of  the  condition  of  the 
recognizance  given  in  schedule  A.  1.  The  143rd  section 
gives  to  witnesses  the  power  to  seek  payment  under  the 
recognizance  in  seven  days  after  demand,  while  the  successful 
party  on  the  trial  of  a  petition  has  to  wait  six  months  after 
demand  before  he  can  claim  payment  thereunder.  The 
138rd  section  therefore  gives  the  commissioner  the  same 
priority  as  is  given  to  a  witness ;  nevertheless,  a  case  might 
arise  where  the  whole  amount  would  be  absorbed  before  the 
commissioner  was  paid,  and  if  he  were  limited  to  the  recog- 
nizance he  might  get  nothing.  The  argument  as  to  several 
actions  fails,  for  the  141st  section  clearly  authorises  as  many 
actions  as  there  are  witnesses,  as  well  as  parties.    To  treat 
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the  section  as  any  thing  but  cumnlative  is  in  effect  to  declare 
that  the  particular  fund,  the  proceeds  of  the  recognizance,  is 
the  only  one  to  which  the  commissioner  has  a  right  to  look, 
whereas  the  130th  section  gives  him  a  right  to  demand  and 
receive  payment  for  his  services  from  the  parties  interested 
or  concerned  in  the  election  petition,  who,  according  to 
section  10,  are  not  the  same  parties  entering  into  the  recog- 
nizance, foY^hej  are  to  be  "sureties for  the  parties  subscrib- 
ing the  petition." 

In  my  opinion  the  plaintiff  is  entitled  to  maintain  an 
action  against  all  those  who  signed  the  petition.  I  look 
upon  Brown's  act  as  the  act  of  all,  done  by  their  authority. 
In  this  respect  I  need  add  nothing  to  the  opinion  already 
expressed  by  my  brother  Burns,  If  all  had  actually  peti- 
tioned, and  a  special  committee  had  been  appointed,  before 
any  evidence  was  taken,  to  try  the  case,  I  think  that  the 
application  of  one  petitioner  for  the  appointment  of  a  com- 
missioner to  take  evidence  in  support  of  the  petition  would 
unavoidably  be  treated  as  an  application  made  by  all,  being 
in  support  of  their  common  interest,  and  I  can  draw  no 
satisfactory  distinction  between  the  cases. 

I  think,  therefore,  the  appeal  should  be  allowed,  and  the 
judgment  of  nonsuit  be  reversed,  and  the  postea  be  awarded 
to  the  plaintiff. 

Robinson,  C.  J.— -I  desire  it  to  be  understood  that  I  do 
not  dissent  from  the  decision  of  this  court,  which  I  think  is 
the  most  expedient,  and  probably  in  accordance  with  what 
the  Legislature  would  have  directed  if  their  attention  had 
been  particularly  called  to  the  point ;  but  the  several  clauses 
bearing  upon  the  question  are  so  obscure  that  it  is  impossible 
to  arrive  at  any  clear  conclusion  from  them. 

Burns,  J.,  adhered  to  the  judgment  already  given  by  him 
below  in  favour  of  the  plaintiff. 

Spragge,  Y.  C,  concurred. 

Draper,  C.  J.,  said  that  he  had  seen  the  judgment  pre- 
pared by  the  late  Sir  James  Maeaulay,  taking  the  same 
view  of  the  case,  which  he  had  also  expressed  in  conference 
with  the  other  members  of  the  court. 

Appeal  allowed. 


466  IN  THE  COURT  OF  ERROR  AND  APPEAL." 

Sterling  v.  McEwan. 

Assignment  of  debt — Attachment — Right  of  action  by  assignee. 
K.  owned  a  propeller,  which  had  been  employed  by  Government,  for  whom 
S.  was  acting  as  agent.  He  sold  her  to  the  plaintiff,  and  addressed  the  fol- 
lowing letter  to  S  : — 

Dear  Sir, — A.s  owner  of  the  propeller,  S.  C.  Ives,  now  employed  by 
you  on  account  of  the  Canadian  Government,  in  conveying  materials  to 
Pointe-au-Pel^  lighthouse,  I  beg  to  inform  you,  that  I  have  this  day  con- 
veyed to  E.  J.  Sterling,  Esquire,  of  Cleveland,  all  my  right  to  the  pay- 
ment of  moneys  for  services  performed  by  said  boat  under  our  contract. 
You  will,  therefore,  after  presentation  of  this,  account  to  him  or  his  agent 
for  such  sums  as  said  boat  may  be  entitled  to  on  account  of  work  per- 
formed under  our  contract. 
At  the  foot  of  the  letter  was  an  order,  signed  by  the  plaintiff,  to  pay  the 

money  to  the  captain  of  the  vessel. 
This  money  was  afterwards  seized  by  the  sheriff  under  an  attachment 
against  K.,  and  the  attachment  was  set  aside.  Whether  it  was  so  seized 
in  the  hands  of  S.  or  of  the  captain  of  the  vessel,  did  not  appear  upon  the 
trial :  S.  had  received  the  letter,  but  it  was  not  proved  that  he  had  ac- 
cepted the  order,  or  agreed  to  hold  the  money  for  the  plaintiff. 
Held,  reversing  the  judgment  below,  that  enough  was  not  shewn  to  entitle 
the  plaintiff  to  maintain  an  action  for  the  money  in  his  own  name  against 
the  sheriff. 

The  facts  of  this  case  are  stated  at  length  in  the  report  of 
the  judgment  below,  17  U.  C.  R.  361,  from  which  the  de- 
fendant appealed. 

Prmce,  for  the  appellant :  0.  Bohinson,  contra,  {a) 

The  Chancellor,  (February  8rd,  1860.) — It  is  clear,  I 
apprehend,  that  the  plaintiff  could  not  have  maintained 
an  action  for  money  had  and  received  against  Scott.  As- 
suming, for  the  purpose  of  the  argument,  that  Kynock 
might  have  maintained  such  an  action,  still  as  between 
the  plaintiff  and  Scott  there  was  no  privity.  Scott  never 
assented  to  the  order  given  by  Kynock.  He  never  en- 
gaged to  hold  the  money  for  the  plaintiff's  use.  The 
money  in  Scott's  hands  remained,  consequently,  the  money 
of  Kynock,  and  an  action  for  money  had  and  received  by 
the  plaintiff  must  have  failed.  (5) 

Then,  if  it  be  clear  that  this  money  in  Scott's  hands  was 
the  money  of  Kynock,  and  that  an  action  for  money  had 
and  received  could  not  have  been  maintained  by  the  plaintiff, 
I  cannot  discover  any  principle  upon  which  such  an  action  can 
be  maintained  by  him  against  the  sheriff.    The  attachment 

(a)  Argued  on  28th  June,  1859,  before  the  same  judges  as  the  last  case. 

(b)  See  Williams  v.  Everett,  14  East  582;  Scott  v.  Porcher,  3  Mer.  652; 
Baron  v.  Hubbard,  4  B.  &  Ad  611 ;  Wharton  v.  Walker,  4  B.  &  C  163. 
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having  been  set  aside,  the  money  in  the  hands  of  the  sheriff 
was  money  had  and  received  to  the  use  of  Scott,  or  the  deb- 
tor, but  not  to  the  use  of  the  plaintiff,  to  whom  the  money, 
as  I  have  shewn,  did  not  belong.  For  these  reasons  I  am  of 
opinion  that  the  verdict  for  the  plaintiff  should  be  set  aside. 

Draper,  C.  J. — The  only  account  given  of  Mr.  Scott 
is,  that  he  was  "  employed  by  the  Government  in  the 
erection  of  Pointe-au-Pel^  lighthouse  on  lake  Erie."  Whe- 
ther employed  as  engineer,  or  as  superintendent  to  em- 
ploy people  to  build  the  light-house,  furnish  materials, 
&c.,  or  as  a  contractor  for  that  purpose,  is  not  shewn, 
and  it  is  left  uncertain  whether  Scott  was  himself  debtor 
to  Kynock  for  the  work  performed  by  the  propeller, 
S.  C.  Ives,  or  whether  he  was  the  mere  agent  of  the  Go- 
vernment, and  the  work  was  performed  for  them,  and  the 
money  to  pay  for  it  was  merely  to  pass  through  his  hands. 
The  inference  from  the  letter  would  rather  be  that  he  was 
the  debtor,  for  Kynock  twice  speaks  of  '''our  contract,  "  im- 
plying that  he  had  a  contract  with  Scott,  upon  which  the 
claim  and  right  to  payment  of  moneys  arose,  though  very 
possibly,  even  probably,  the  fact  is  not  so. 

It  is  not  shewn  either  when  the  bailiff  got  hold  of  this  sum, 
nor  from  whom  he  received  it.  It  may  have  been  handed  to 
him  as  Kynock's  money  by  Scott,  or  it  may  have  been  in 
the  possession  of  the  captain  of  the  propeller,  and  have  been  , 
taken  out  of  his  hands  at  the  same  time  that  the  vessel  was 
seized.  Both  parties,  however,  seem  agreed  that  the  bailiff 
obtained  it  and  the  appellant  received  it  from  him  as  money 
belonging  to  Kynock.  If  obtained  from  Scott,  it  does  not 
appear  that  he  assented  that  he  held  it  as  money  belonging 
to  the  respondent,  and  if  from  the  captain  of  the  propeller, 
it  is  not  shewn  that  he  stated  the  propeller  and  the  money 
were  the  respondent's,  and  not  Kynock's ;  and  though  the 
attachment,  for  some  reason  not  made  known  to  us,  was  set 
aside  on  the  2nd  of  January,  1858,  no  claim,  so  far  as  we  see, 
was  made  by  the  respondent  to  either  money  or  vessel  during 
the  interval  between  that  day  and  the  day  of  seizure,  which 
was  on  or  before  the  24th  of  November,  1857. 
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The  letter  from  Kynock  to  Scott  puts  the  matter  no  higher 
than  this  :  it  authorises  Scott  to  pay  the  respondent  what- 
ever was  due  to  Kynock  on  the  contract  for  the  services  of 
the  propeller.  By  itself,  it  would  not,  I  apprehend,  have 
enabled  the  respondent  to  maintain  an  action  for  money  had 
and  received  against  Scott.  Something  more  than  Kynock's 
writing  such  a  letter  and  Scott  receiving  it  would  be  neces- 
sary in  that  case,  and  less  cannot  be  necessary  now.  It  may 
be  viewed  as  an  authority  to  Scott,  but  it  was  not  obligatory 
on  him,  and  of  itself  could  not  make  Scott  the  respondent's 
debtor. 

The  counsel  for  the  respondent  seemed,  however,  to  rest 
his  case  rather  on  the  ground  that  this  specific  sum  of  money 
was  so  set  apart  and  distinguishable  as  the  money  of  the  res- 
pondent by  Scott  before  he  parted  with  it  that  the  same 
rule  would  apply  to  it  as  to  any  other  kind  of  personal  pro- 
perty, and  that  it  could  be  followed  as  a  chattel  into  the 
hands  of  the  appellant,  than  as  a  simple  and  ordinary  case  of 
money  had  and  received: — that  this  specific  money,  set 
apart  as  the  respondent's,  came  to  the  sheriff's  hands  by  a 
tortious  act,  i.e.,  by  being  seized  as  the  money  of  Kynock, 
when  it  was  the  respondent's  money.  If  so,  this  action 
would  have  been  maintainable  if  the  attachment  against 
Kynock  had  not  been  set  aside,  if  it  will  be  now.  The  com- 
plaint then  is,  that  under  a  writ  against  Kynock  the  sheriff 
has  taken  the  respondent's  money.  But  it  was  for  the  plain- 
tifi"  to  establish  that  the  money  was  thus  set  apart  and  spe- 
cifically appropriated,  so  that  if  taken  from  Scott  it  was 
taken  as  a  quasi  chattel  of  Kynock's  Not  only  was  this  not 
proved,  but  it  did  not  even  appear  that  the  bailiff  got  the 
money  from  Scott  at  all,  and  it  was  even  suggested  that 
Scott  had,  after  the  propeller  had  been  transferred  to  the 
respondent,  paid  the  money  to  her  captain,  as  agent  for  the 
respondent.  But  this  again  was  not  proved,  though  it  would, 
as  appears  to  me,  have  conclusively  established  the  respon- 
dent's right  to  recover. 

The  resistance  to  the  respondent's  recovery  has  been  that 
he  has  not  shewn  that  in  fact  the  money  ever  was  his :  that 
Kynock's  letter  amounted  to  no  more  than  an  order  to  Scott 
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to  pay  to  the  respondent  a  debt  due  by  him  (Scott)  to  Ky- 
nock ;  and  that  till  payment  was  actually  made,  or  at  least 
until  Scott  had  so  acted  as  to  make  himself  the  respondent's 
debtor  for  whatever  sum  might  be  found  due  to  Kynock,  (as 
to  which  his  letter  conveys  no  information),  the  debt  was  still 
Kynock's,  and  liable  to  be  attached  as  such ;  and  that  if  Scott 
paid  the  money  at  once  to  the  bailiff  as  due  to  Kynock,  no 
action  will  lie  by  the  respondent  against  the  appellant. 

This  is  erroneously  stated  in  the  appeal  book  to  be  a  spe- 
cial verdict,  whereas  it  turns  out  by  the  admission  of  the 
counsel  on  both  sides  to  have  been  a  verdict  taken  subject 
to  the  opinion  of  the  court,  who  were  to  decide  whether, 
on  the  facts  appearing,  the  plaintiflf  had  established  a  legal 
right  to  recover. 

Whatever  may  be  the  real  truth,  I  cannot  say  that  in  my  » 
opinion  enough  is  shewn  to  sustain  the  verdict.  Neither  Scott 
nor  the  bailiff  were  examined  as  witnesses.  It  does  not  ap- 
pear from  whom  the  bailiff  got  the  money,  nor  at  what  time, 
nor  whether  he  attached  it  as  money  in  the  first  instance,  or 
attached  the  debt  and  afterwards  received  the  money.  To 
establish  a  right  to  recover  this  sum  as  money  had  and  re- 
ceived to  his  use,  the  respondent  must  shew  that  the  money, 
set  apart  so  as  to  resemble  a  specific  chattel,  was  his  when 
the  bailiff  got  possession  of  it;  or,  looking  at  it  merely  as 
money,  he  should  shew  some  sort  of  privity  between  himself 
and  the  appellant,  arising  out  of  the  nature  of  the  trans- 
actions. 

The  evidence  appears  to  me  insufficient  in  either  point  of 
view,  and  I  think  the  plaintiff  ought  to  have  been  non-suited. 
But  possibly  he  may  have  it  in  his  power  to  shew  a  clear 
right  to  recover,  and  as  the  court  would  not  encourage  a  she- 
riff who  gets  money  into  his  hands  on  process  which  is  after- 
wards set  aside,  to  withhold  it  at  the  instance  of  third  parties 
who  have  no  direct  right  or  claim  to  it,  we  think  there  should 
be  a  new  trial,  costs  to  abide  the  event. 

Spragge,  V.  C,  concurred. 

McLean,  J.,  concurred,  adhering  to  the  same  opinion 
which  he  had  expressed  in  the  court  below. 

Judgment  below  reversed,  and  a  new  trial  ordered. 
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Wilson,  Appellant,  [Plaintif  helow,)  v.  Kerr  and 
Brown,  Respondents,  (Defendants  helow.) 

Assignment — Description  of  goods. 

Wilson  V.  Kerr  et  al ,  17  U.  C.  E,.,  168,  affirmed  on  appeal. 

"All  and  singular  the  stock-in-trade  of  him,  the  said  R.  D.  W.,  situate  on 
Ontario  Street,  in  said  town  of  Stratford,  and  also  all  his  other  goods, 
chattels,  furniture,  household  effects,  horses  and  cattle ;  and  also  all 
bonds,  bills,  notes,  debts,  choses  in  action,  terms  of  years,  leases,  securi- 
ties for  money."    Held,  an  insufficient  description  as  to  all  the  goods. 

Where  the  assignment  contained  a  power  to  the  assignee  to  return  to  the 
assignor  the  household  furniture,  not  exceeding  £100  in  value,  if  ho 
should  see  fit,  and  such  furniture,  two  months  afterwards,  was  found  by 
the  sheriflf  in  the  assignor's  possession,  the  court  being  allowed  tb 
draw  inferences  of  fact :  Held,  that  the  reasonable  conclusion  was  that  it 
had  been  returned  to  the  assignor  for  his  own  use,  and  was  subject  to 
execution. 

Held,  that  upon  the  evidence  in  this  case,  a  sufficient  change  of  possession 
was  not  shewn  to  dispense  with  filing. 

Where  the  assignment,  in  addition  to  the  conveyance  of  the  property,  con- 
tained a  power  of  attorney  to  the  assignee  to  take  and  hold  it,  but  was 
void  under  the  statute  as  an  assignment,  for  want  of  filing.  Held,  that 
the  assignee's  right  could  clearly  not  be  sustained  under  the  power  of 
attorney. 

Appeal  will  lie  from  an  interpleader  issue. 

The  judgment  of  the  court  below,  from  which  this  was  an 
appeal,  is  reported  in  17  U.  C.  R.,  168,  where  the  facts  are 
sufficiently  stated. 

Martin,  for  the  appellant.    Adam  Crooks,  contra,  {a) 

Draper,  C.  J.,  delivered  the  judgment  of  the  court  (3d 
February,  I860,) 

By  the  assignment,  R.  D.  Wilson  conveys  to  the  plaintiff 
"  All  and  singular  the  stock-in-trade  of  him,  the  said  R.  D. 
W.,  situate  on  Ontario  Street  in  said  town  of  Stratford,  and 
also  all  his  other  goods,  chattels,  furniture,  household  ef- 
fects, horses  and  cattle,  and  also  all  bonds,  bills,  notes, 
debts,  choses  in  action,  terms  of  years,  leases,  securities  for 
money,''  and  also  certain  lands.  It  contains  a  proviso  that 
it  shall  be  allowable  for  the  trustee  to  make  a  return  of  the 
said  household  furniture  to  the  assignor,  R.  D.  Wilson,  not 
exceeding  .£100  in  value,  if  he  shall  see  fit. 

(a)  Argued  on  the  4th  of  January,  1860,  before  Robinson,  C.  J.,  Blake^ 
C,  Draper,  C.  J.,  Esten,  V.  C,  Burns,  J.,  Richards,  J  ,  and  Hagarty,  J. 

It  was  objected  that  this  being  on  interpleader  issue,  was  not  appealable, 
and  that  point  was  argued  on  the  21st  of  June,  1859,  but  the  case  of 
Withers  V  Parker,  6  Jur.  N.  S.  22,  decided  while  the  case  was  pending, 
disposed  of  that  objection. 
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The  assignment  was  made  on  the  13th  of  March,  1858. 
It  is  admitted  that  the  sheriff,  on  the  receipt  of  the  fi.  fa. 
on  the  20th  of  May,  1858,  seized  on  all  the  property  and 
matters  mentioned  in  or  purporting  to  be  conveyed  by  the 
assignment. 

As  to  the  furniture,  it  is  found  by  the  sheriff  in  the  as- 
signor's possession  and  use  more  than  two  months  after  the 
date  of  the , assignment.  No  stock  had  been  taken  of  it. 
Coupling  this  with  the  power  reserved  to  the  plaintiff  to 
return  it  to  the  assignor,  we  think  the  reasonable  conclusion 
in  fact  is  that  it  had  been  so  returned  and  was  in  his  pos- 
session for  his  own  use,  and  not  for  the  benefit  of  the  credi- 
tors who  executed  the  assignment.  Although  conveyed  to 
the  plaintiff  by  a  sealed  instrument,  it  would  pass  by  deliv- 
ery, and  required  no  formal  conveyance  to  revest  it  in  the 
execution  debtor ;  and  without  entering  into  the  question  of 
the  assignment  being  fraudulent  by  reason  of  this  stipula- 
tion, we  think  that,  as  a  fact,  it  may  be  treated  as  sufficiently 
established  that  it  was  liable  to  be  taken  in  execution.  The 
court  of  Queen's  Bench  had  power  to  deduce  inferences  of 
fact. 

We  concur  with  the  learned  judges  in  the  court  below, 
in  thinking  that  the  description  of  the  stock-in-trade  was 
not  a  compliance  with  the  fourth  section  of  the  20  Vic,  ch.  8. 

As  to  all  the  other  property,  except  the  real  estate,  the 
only  description  is,  "  all  his  other  goods,  chattels,  furniture, 
household  effects,  horses  and  cattle,  and  also  all  bonds,  bills, 
notes,  choses  in  action,  terms  of  years,  leases,  securities  for 
money." 

What  the  statute  requires  is,  "  such  efficient  and  full  de- 
scription'' of  the  "goods  and  chattels"  sold  or  mortgaged, 
that  the  same  "  may  be  thereby  readily  and  easily  known 
and  distinguished."  The  first  part  of  the  sentence  above 
quoted,  commencing  "  all  his  other  goods,"  &c.,  contains  no 
other  description  of  the  matters  intended  to  be  conveyed, 
except  that  they  were  "  the  assignor's.  The  residue 
of  the  sentence  is  not,  except  by  inference,  even  as  precise 
as  the  first  part ;  it  purports  to  convey  "  all  bonds,"  &c., 
not  even  saying  in  words  whose  the  bonds  were. 
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If  the  words  of  the  act  have  any  meaning,  this  can  never 
be  held  to  be  an  efficient  or  full  description  of  goods  or 
chattels.  No  locality  is  given,  no  description,  except  the 
nomen  generalissimum^  which  will  include  any  and  every 
description  of  goods,  hardware  or  groceries,  dry  goods  or  li- 
quors. The  words  "  furniture  and  household  effects,"  if  more 
definite,  cannot  help  in  this  case,  because  the  question  as  to 
them  is  disposed  of  on  a  ground  which  admits  they  may 
have  been  sufficientlv  described ;  and  as  to  horses  and  cattle 
there  is  the  general  description,  but  nothing  particular,  no 
marl:s,  colour,  or  other  individual  characteristic.  What 
description  more  general  could  have  been  used  ?  or  how  can 
this  be  deemed  efficient  or  full  ? 

As  to  the  bonds,  &c.,  there  is  nothing  by  which  one  bond 
can  be  distinguished  from  another,  neither  name  of  obligor, 
date,  sum,  or  other  thing  secured  by  a  condition,  if  there 
were  a  condition.  As  to  bills  and  notes,  the  character  in 
which  the  assignor  holds  them,  whether  as  drawer  or  payee 
or  endorsee,  the  sums,  whether  due  or  not ;  in  short,  not  a 
particular  which  would  distinguish  is  given,  and  such  is  the 
case  with  regard  to  each  of  the  other  kinds  of  property 
mentioned. 

In  fact  the  plaintiff's  counsel  seemed  almost  to  admit  that 
he  could  not  sustain  the  plaintiff's  right  of  property  under 
this  assignment,  as  coming  within  the  20  Vic,  ch.  3,  and 
therefore  the  third  reason  of  appeal  is,  we  suppose,  resorted 
to,  endeavouring  to  split  the  indenture  into  a  conveyance, 
and  a  power  of  attorney  to  take  and  hold  the  goods,  and 
contending  the  court  might  uphold  it  in  the  latter  character. 
We  cannot  but  say  we  think  this  is  a  mere  verbal  subtlety, 
not  deserving  of  any  serious  refutation,  {a) 

(a)  The  assignment,  after  the  conveyance  of  the  goods  and  land,  and 
declaration  of  the  trusts,  contained  tht*  following  power  : — 

'■'And  further,  it  is  witnessed  that  the  said  Richard  Duffin  Wilson  doth,  in 
consideration  of  the  premises,  hereby  irrevocably  nominate,  constitute  and 
appoint  the  said  Frederick  Macklin  Wilson,  his  true  and  lawful  attorney,  for 
him,  and  in  his  name,  to  ask,  demand,  sue  for,  recover  and  receive,  take 
and  enjoy  the  hereby  assigned  premises,  and  every  part  thereof ;  and  fur- 
ther, concerning  the  premises,  to  bring  and  commence  actions,  arbitrate, 
compromise  and  arrange  the  same,  or  any  disputes,  and  to  give  receipts 
and  acquittances,  whether  under  seal  or  otherwise,  concerning  the  pre- 
mises, and  generally  to  make  and  do  all  such  acts  that  the  said  Richard 
Duffia  Wilson  himself  could  do  in  the  premises. 
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Nor  do  we  think  the  evidence  established  such  a  delivery, 
followed  by  an  actual  change  of  possession  of  the  goods,  &c., 
as  that  the  property  could  be  held  to  have  vested  in  the 
plaintiff  apart  from  and  independently  of  the  statute  and  of 
the  chattel  mortgage.  As  far  as  the  instrument  itself  goes, 
we  think  the  non-compliance  with  the  requirements  of  the 
act  renders  it  void  as  against  the  defendants,  who  were  exe- 
cution credi;tors,  and  then  the  case  turns  not  upon  a  legal 
question,  but  a  mere  question  of  fact  on  the  evidence.  The 
moment  this  question  of  fact  is  decided,  as  we  think  it  was 
rightly  decided  by  the  Court  of  Queen's  Bench,  the  applica- 
tion of  the  principles  laid  down  in  Twine's  case  resulted 
inevitably  in  a  decision  against  the  plaintiff. 

We  think  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


*  Smith  v.  Nevilles. 

Deed — Evidence — Memorial. 

A  memorial  signed  by  the  grantor  is  not  suflBicient  evidence  of  a  deed  against 
a  person  not  claiming  under  him,  without  first  accounting  for  the  original. 

Ejectment  for  the  southerly  half  of  the  north-west  half 
of  lot  2,  in  the  llrth  concession  of  Chatham. 

The  plaintiff  gave  notice  of  title  under  a  patent  to  James 
Johnson  and  others,  in  trust  for  Charles  Fisher  and  others ; 
a  deed  from  James  Johnson  and  others  to  Charles  Fisher ; 
and  a  conveyance  by  Charles  Fisher  to  John  Sparks,  from 
John  Sparks  to  William  Smith,  and  from  William  Smith  to 
the  plaintiff ;  and  he  alleged  that  the  defendant  was  in  as 
tenant  at  sufferance  to  the  plaintiff. 

The  defendant  in  his  notice  of  title  claimed  under  a  con- 
veyance made  by  one  Cyrus  Smith  to  him,  and  also  under 
an  alleged  possession  for  more  than  twenty  years. 

Upon  the  trial,  at  Chatham,  before  Richards.,  J.,  the 
/  plaintiff  gave  no  evidence  of  the  alleged  conveyances  from 
Sparks  to  William  Smith,  and  from  William  Smith  to  him, 
the  plaintiff,  but  by  producing  from  the  registry  office  me_ 
morials,  purporting  to  be  signed  by  the  respective  grantors 
in  those  alleged  deeds. 


474        queen's  bench,  trinity  term,  23  vie,  1859. 


The  deeds  were  not  thirty  years  old,  and  it  was  ob- 
jected that  the  memorials  were  not  proper  legal  evidence 
of  the  respective  deeds,  without  having  first  accounted 
for  the  non-production  of  the  deeds  themselves,  so  as  to 
warrant  the  admission  of  secondary  evidence.  The  plaintiff 
resided  in  England.  It  was  proved  that  the  deeds  in  ques- 
tion had  been  sent  through  an  express  office,  properly  ad- 
dressed to  him  in  England,  and  that  it  was  understood  they 
had  not  come  to  hand;  but  there  was  no  proof  of  search 
among  his  papers,  nor  any  other  evidence  of  the  loss  of  the 
deeds  than  that  he  had  denied  having  received  them. 

The  learned  judge  held  that  the  plaintiff  could  not  recover 
without  better  proof  of  the  two  deeds  referred  to,  and 
nonsuited  the  plaintiff,  with  leave  to  move  against  the 
nonsuit. 

It  seemed  from  the  report  of  the  learned  judge  who  tried 
the  case,  that  Cyrus  Smith,  assuming  or  pretending  to  be 
the  owner  of  the  land,  had  sold  it  to  the  defendant,  who 
had  paid  him  for  it,  though  no  evidence  was  given  of  that, 
the  defendant  contenting  himself  with  putting  the  plaintiff 
to  proof  of  his  title. 

No  privity  was  shewn  between  Cyrus  Smith  and  Sparks, 
or  William  Smith. 

Becker,  Q.  C,  obtained  a  rule  nisi  to  set  aside  the 
nonsuit. 

J.  Wilson,  Q.  C,  shewed  cause. 

Robinson,  C.  J  — We  think  we  can  do  no  more  for  the 
plaintiff,  whose  title  may  be  perfectly  fair  and  legal,  than  to 
grant  him  a  new  trial  on  payment  of  costs.  The  evidence 
was  not  such  as  warranted  a  verdict  in  his  favour,  there 
being  no  legal  evidence  of  the  conveyances  from  Sparks,  and 
from  William  Smith,  by  production  of  the  deeds,  nor  any 
such  evidence  as  could  be  held  to  dispense  with  their 
production. 

The  case  of  Slatterie  v.  Pooley  (6  M.  &  W.  664),  if  it  were 
admitted  to  its  full  extent  to  be  an  authority  that  cannot  be 
questioned,  still  is  not  applicable  here,  for  the  defendant 
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Nevilles  is  not  claiming  under  either  of  the  grantors  who 
signed  the  memorials,  and  so  cannot  be  bound  bj  their 
admissions,  whether  verbal  or  written. 

No  case  decided  in  our  court,  nor  indeed  any  authority 
that  we  have  been  able  to  find,  goes  the  length  of  warranting 
the  admission  of  the  memorials  in  this  case  as  evidence, 
without  laying  a  foundation  in  the  first  place  for  the 
admission  of  secondary  evidence. 

Whether  the  execution  of  the  memorials  by  Sparks  or  by 
William  Smith  would  not  be  evidence  against  themselves 
of  the  execution  of  the  deed  mentioned  in  each  respectively, 
or  against  any  person  claiming  under  them,  would  be  a 
diiferent  question.  I  have  sometimes  thought  that  such 
evidence  as  was  olfered  in  this  case  might  without  danger 
be  admitted,  and  that  it  would  be  most  convenient  that  it 
should  be  admitted  to  prove  the  fact  of  the  conveyance 
being  made  which  is  recited  in  the  memorial,  especially  as 
against  a  defendant  who  gives  no  evidence  of  title  in 
himself ;  but  the  Legislature  has  not  thought  proper  to  make 
such  evidence  admissible  without  accounting  for  non-produc- 
tion of  the  deed,  as  is  done  with  respect  to  bargains  and 
sales  enrolled  by  the  English  statute  10  Anne,  ch.  18, 
sec.  3  ;  and  though  some  cases  in  the  books  may  seem  to 
come  near  to  sanctioning  it,  yet  no  case  does  when  it  is 
carefully  examined.  In  Starkie  on  Evidence,  Vol.  1,  410 
411,  note  the  point  is  particularly  discussed,  and  I  refer 
to  the  following  authorities  bearing  on  the  question : — 
Doe  Ubele  v.  Kilner  (2  C.  &  P.  289),  Collins  v.  Maule  (8 
C.  &  P.  502),  Buller's  N.  P.  255-6,  Smartle  v.  Williams, 
(3  Lev.  387,  S.  C.  1  Salk.  281),  Lady  Holcroft  v.  Smith 
(2  Freem.  259),  Tinkler  v.  Walpole  (14  East  230),  Molton 
V.  Harris  (2  Esp.  Ca.  549),  Taylor  on  Evidence  sees.  385  to 
389,  and  sec.  1651,  Doe  England  v.  Crysdale  (6  0.  S.  254), 
Doe  Maclem  v.  Turnbull  (5  U.  C.  R.  129.) 

New  trial,  on  payment  of  costs. 
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New  trial — Improper  argument  to  the  jury. 
On  the  third  trial  of  a  case  in  which  the  verdict  had  been  twice  set  aside  as 
against  the  weight  of  evidence,  the  jury  were  urged  by  counsel  to  take 
the  same  course  that  former  juries  had  done,  and  in  effect  to  disregard 
the  judge's  charge.  A  similar  verdict  having  been  again  rendered,  the 
Chief  Justice  concurred  in  a  new  trial  on  account  of  this  appeal  made  to 
the  jury,  although  he  would  otherwise  have  felt  disposed  to  let  the 
verdict  stand. 

This  was  an  action  on  a  promissory  note,  to  which  a 
set-ofF  was  pleaded.  The  case  had  been  twice  tried  at  Picton 
and  verdicts  rendered  for  the  defendant,  which  were  set 
aside  as  against  evidence.  The  venue  was  changed  to 
Kingston,  and  on  a  third  trial  there  a  similar  verdict  wag 
given. 

Fitzgerald  obtained  a  rule  nisi  for  a  new  trial,  to  which 
Wallhridge,  Q.  C,  shewed  cause. 

The  court,  upon  the  evidence,  which  it  is  not  material  to 
report,  made  the  rule  absolute,  with  costs  to  abide  the  event, 
and  Robinson,  C.  J.,  in  delivering  the  judgment  said,  "I 
think  the  jury  on  this  occasion,  as  on  the  former  trials,  have 
decided  against  the  weight  of  evidence,  but  there  is  really 
no  particular  point  of  law  involved,  and  I  should  have  been 
against  continuing  the  litigation  if  the  case  could  be  said  to 
have  gone  to  the  jury  upon  the  last  trial  without  any 
efforts  having  been  made  to  prevent  its  being  calmly  and 
fairly  disposed  of  Ou  its  merits. 

But  the  learned  judge  who  tried  the  cause  reports  to  us 
that  it  was  endeavoured  strongly,  and  as  he  thought  un- 
fairly, to  impress  upon  the  jury  that  as  former  juries  had 
taken  upon  themselves  to  disregard  what  they  were  told  by 
the  judge  at  the  trial  appeared  to  be  the  legal  rights  of  the 
plaintiff,  they  ought  not  to  shew  less  spirit  and  firmness  than 
had  been  shewn  on  the  former  trials,  and  should  equally 
take  upon  themselves  to  dispose  of  the  law  as  well  as  of  the 
fact.  If  rights  of  property  are-  to  be  decided  upon  such 
arguments  no  one  can  know  with  any  certainty  what  he 
owns,  or  what  he  can  safely  reckon  upon  in  his  dealing  with 
others ;  and  it  is  upon  that  consideration  that  I  feel  it  right 


STEWART  V.  MAKTIN  ET  AL. 


47T 


to  concur  "with  my  brothers  in  allowing  another  trial,  on 
which  I  hope  the  case  will  have  the  advantage,  which  every 
case  should  have,  of  going  to  the  jury  without  prejudice 
from  such  appeals  as  I  have  mentioned  being  made  to  them. 

I  do  not  say  that  on  this  last  occasion  the  plea  of  set-off 
was  satisfactorily  made  out,  but  it  was  so  far  made  out,  if 
all  the  evidence  adduced  by  the  defendant  were  credited, 
that  I  should,  so  far  as  my  opinion  was  concerned,  have 
allowed  the  matter  to  rest  where  it  is,  if  the  learned  judge 
had  not  thought  that  the  trial  was  unfairly  prejudiced  by 
the  terms  in  which  the  former  verdicts  were  referred  to,  and 
the  earnest  manner  in  which  the  jury  were  urged  to  take 
their  own  course  without  attending  to  the  right  view  to  take 
of  the  effect  of  the  evidence  upon  the  legal  rights  of  the 
parties. 

I  concur  with  my  brothers  in  granting  a  new  trial,  with 
costs  to  abide  the  event. 

Rule  absolute. 


Stewart  v.  Martin,  Corbett,  Hillis,  Little,  and  Robb. 

Action  by  minister  against  commiitee  of  a  church  for  salary — Evidence — 

Liability. 

The  plaintiff  sued  defendants,  five  in  number,  describing  them  as  the  committee 
of  the  Presbyterian  Church  at  P.,  for  his  salary  as  minister  from  January, 
1857  to  August,  1858.  It  was  proved,  by  verbal  evidence  of  different 
members  of  the  congregation,  that  the  committee  usually  consisted  of 
eight  ptrsons  chosen  annuall}',  and  that  a  record|j)f  their  proceedings  was 

-  kept:  that  at  a  meeting  of  the  congregation  ii?  1856,  it  was  agreed  to 
give  the  plaintiff  a  call,  and  afterwards  at  another  meeting  that  he  should 
receive  £100  a  year,  to  be  paid  to  him  from  the  pew  rents,  which  it  was 
customary  for  the  committee  to  collect  half-yearly.  It  was  not  shewn 
■who  composed  the  committee  in  1856,  or  that  all  the  defendants  were 
members  of  it  in  1857  or  1858. 

Held,  that  the  action  could  not  be  maintained. 

The  declaration  described  the  defendants  as  the  commit- 
tee of  the  United  Presbyterian  Church  of  Perrytown,  and 
claimed  for  money  payable  from  them  as  such  committee  for 
services  rendered  by  the  plaintiff  as  minister  of  the  United 
Presbyterian  Church  of  Perrytown,  and  also  for  money 
found  to  be  due  from  the  defendants  as  such  committee 
upon  an  account  sfated  between  the  parties. 

Pleas — 1st.  Not  indebted.    2nd,  Payment. 
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At  the  trial,  at  Cobourg,  before  Burns,  J.,  the  facts 
appeared  to  be  these :  the  plaintiff,"  by  his  bill  of  particu- 
lars attached  to  the  record,  claimed  salary  for  one  year  and 
seven  months,  at  the  rate  of  .£100  a-year,  in  all  <£158  6s. 
8d.,  from  the  1st  of  January,  1857,  to  the  1st  of  August, 
1858.  The  defendant  Martin  had,  during  the  years  1856, 
1857,  and  1858,  acted  as  secretary  of  the  committee  of  the 
congregation.  It  appeared  the  committee  consisted  of  eight 
persons,  and  were  chosen  by  the  congregation  annually,  in 
the  month  of  January.  It  was  proved  that  a  record  was 
kept  of  the  annual  choice  of  the  committee,  and  also  a 
record  of  the  proceedings  of  the  committee  at  their  meetings, 
and  at  the  meetings  of  the  congregation.  The  motions 
made  at  these  respective  meetings  were  in  the  first  instance 
put  upon  slips  of  paper,  or  verbally,  and  then  transcribed 
into  the  book  of  record  kept  by  the  secretary,  which  book 
was  present  at  the  different  meetings.  Who  the  persons 
were  that  composed  the  committee  in  the  years  1856  or  1857 
was  not  attempted  to  be  shewn  in  any  way.  In  the  month 
of  July,  1866,  the  plaintiff  preached  a  sermon  for  the 
congregation  at  Perrytown,  there  being  no  settled  minister 
there  then.  The  congregation  was  pleased  with  him,  and 
he  again  preached  another  sermon,  when  the  congregation 
held  a  meeting  and  determined  to  give  him  a  call.  In  con- 
sequence he  was  called,  and  was  inducted  in  the  month  of 
November,  1856,  and  afterwards,  at  a  meeting  of  the  con- 
gregation, it  was  agreed  by  the  congregation  to  pay  the 
plaintiff  <£100  a  year,  which  was  to  be  paid  from  the  pew 
rents.  The  custom  was  to  collect  these  pew  rents  half- 
yearly  in  January  and  July.  The  committee  usually  collec- 
ted the  rents  and  paid  the  minister,  though  in  some  instances 
the  renters  paid  directly  to  the  minister.  All  this  was 
proved  verbally  by  the  plaintiff  calling  as  witnesses  different 
members  of  the  congregation.  No  notice  to  produce  the 
record  book  was  given,  nor  was  it  put  in  evidence.  The 
congregation,  it  was  proved,  acted  under  a  constitution 
applicable  to  this  congregation  and  others,  but  the  consti- 
tution was  not  proved  in  any  way. 

The  plaintiff  continued  until  August,  1858,  when  he 
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joined  the  Church  of  Scotland,  and  left  the  United  Presby- 
terian  Church.  This  caused  the  dissension  and  division  in 
the  cotigregation,  and  many  of  the  congregation  and  pew- 
renters  left  the  United  Presbyterian  Church  and  followed 
the  plaintiff.  During  the  month  of  July,  1858,  there  were 
several  meetings  of  the  committee  and  the  congregation,  for 
the  purpose  of  endeavouring  to  come  to  a  settlement  with  the 
plaintiff,  but  they  ended  without  the  same  being  effected. 
The  plaintiff  claimed  that  the  congregation  owed  him  a 
balance  of  £16  Is.  3d.,  whereas  many  contended  he  had  no 
claim  for  any  thing  more  than  from  £30  to  .£35.  The 
defendants,  Martin  and  Corbett,  said  at  these  meetings  that 
they  were  able  and  willing  to  pay  the  plaintiff  whatever  was 
due  to  him,  but  no  sum  was  mentioned  nor  any  settled.  It 
was  verbally  proved  that  the  defendants,  Corbett,  Hillis  and 
Little,  were  acting  as  committee-men  during  the  year  1858. 
The  defendant  Bobb  had  been  in  former  years  a  committee- 
man, but  whether  he  was  so  in  1858  no  one  could  say.  He 
attended  one  or  two  of  the  meetings  of  the  congregation  in 
1858,  but  whether  as  a  member  of  the  committee  was  not 
shewn.  Who  were  the  other  members  of  the  committee 
making  up  the  number  of  eight  did  not  appear. 

The  ground  work  of  the  plaintiff's  claim  against  the 
defendants  whom  he  sued  was  that  it  was  their  duty  as  the 
committee  to  collect  the  pew  rents  and  pay  the  plaintiff,  and 
as  the  pew  rents  were  payable  half-yearly,  so  the  payments 
to  the  plaintiff  should  at  least  be  so,  the  congregation's 
engagement  of  him,  according  to  the  evidence,  being  at  so 
much  a  year.  The  case  did  not  proceed  far  enough  to  bring 
up  any  question,  however,  upon  that  point.  The  plaintiff 
sued  the  defendants  as  committee-men,  treating  them  as  a 
quasi  corporation,  and  he  contended  that  he  could  do  so 
upon  the  duty  devolving  upon  them,  although  they  were  no 
parties  personally  to  the  engagement  in  the  first  instance. 

The  defendants'  counsel  moved  for  a  nonsuit,  on  the 
ground  that,  as  it  did  not  appear  by  the  evidence  that  the 
defendants  were  committee-men  for  the  year  1856,  or  parties 
in  that  capacity  to  the  original  contract,  they  could  not  be 
sued  as  they  had  been  ;  and  that  it  was  necessary  that  the 
61  VOL,  XVIII, 


480        queen's  bench,  trinity  term,  23  VIC,  1859. 

records  of  the  meetings  of  the  committee  and  congregation 
should  be  produced,  and  also  the  constitution  under  which 
the  congregation  acted,  as  the  best  evidence  for  establishing 
the  liability  sought  to  be  charged  upon  the  defendants ;  and 
that  verbal  evidence  of  loose  conversations,  and  what  difier- 
ent  members  of  the  congregation  thought,  was  insufficient  to 
shew  that  such  a  duty  as  payment  of  the  minister  was  cast 
upon  them,  when  the  evidence  shewed  that  every  thing 
existed  upon  record.  The  learned  judge  held  that  to  charge 
defendants  in  the  capacity  the  plaintiff  sought  to  charge  them, 
and  had  brought  his  claim  against  them,  it  was  necessary  that 
he  should  have  produced  the  records  as  the  best  evidence 
to  shew  who  the  committee  were  in  1858,  and  whether 
such  a  duty  as  contended  for  did  devolve  upon  them.  The 
plaintiff  did  not  contend  that  the  whole  congregation  were 
liable  to  him,  and  that  having  sued  some  it  was  necessary 
those  sued  should  plead  in  abatement  the  non-joinder  of  the 
others,  but  put  his  case  upon  the  duty  devolving  upon  the 
defendants  as  the  committee,  or  members  of  it,  to  collect 
the  pew  rents  and  pay  him. 

The  plaintiff  took  a  nonsuit,  in  accordance  with  the  view 
of  the  learned  judge,  with  leave  to  move  against  it. 

Hector  Cameron  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  on  the  ground  of  misdirection.  He  cited  Add.  on 
Con.  963 ;  Memyng  v.  Hector,  2  M.  &  W.  172 ;  Doe  Bing- 
ham V.  Cartwright,  3  B.  &  Al.  326  ;  Hawkins  v.  Warre,  3 
B.  &  C.  698 ;  Rex  v.  Inhabitants  of  Wrangle,  2  A.  &  E. 
515 ;  Whitford  v.  Tutin  et  al.  10  Bing.  395. 

Cameron,  Q.  C,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court.  ' 

We  are  of  opinion  that  the  plaintiff  did  not  support  his 
action  by  the  evidence  given,  and  that  the  nonsuit  was 
properly  ordered.  If  the  members  of  the  committee  for 
1858  or  1857  were  liable  on  the  evidence,  still  ifc  was  not 
shewn  with  any  certainty  that  the  defendant  Robb  was  one 
of  that  committee ;  and  that  alone  would  be  fatal  in  this  kind 
of  action^  where  a  plaintiff  must  make  out  a  good  cause  of 
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action  against  all  whom  he  has  sued,  or  cannot  recover 
against  any. 

But,  besides  this,  it  cannot  be  said  that  it  was  shewn  bj 
any  clear  testimony  who  the  members  of  the  committee 
were,  or  who  were  bound  to  pay  the  plain tilF  his  salary.  If 
the  committee  of  1856  or  1857  were  the  persons  who 
employed  the  plaintiff  to  minister  to  the  congregation  at  a 
certain  salary,  they  would  be  bound  to  pay  him  that  salary, 
unless  it  was  shewn  that,  although  they  engaged  him,  they 
were  not  to  be  personally  liable,  and  that  some  other  arrange- 
ment was  made  to  which  the  plaintiff  trusted.  But  it  was 
not  shewn  that  these  defendants  were  the  persons  who 
retained  the  services  of  the  plaintiff,  nor  if  the  declaration 
had  contained  a  count  suited  to  such  a  cause  of  action,  was 
it  shewn  that  these  defendants  held  in  their  hands  any 
money  out  of  which  the  plaintiff's  salary  was  to  be  paid. 

There  is  no  principle  of  law  which  makes  the  members  of 
a  church  committee  chosen  for  one  year  liable  for  the 
engagements  entered  into  by  a  committee  which  had  served 
for  any  previous  year.  They  are  not  a  corporate  body,  and 
can  have  no  corporate  funds,  and  can  only  be  made  respon- 
sible for  their  own  engagements,  unless  when  the  positive 
law  of  the  land  has  by  some  particular  provision  made  them 
liable,  and  none  such  has  been  shewn. 

The  cases  cited  by  the  plaintiff's  counsel  are  cases  in 
which  the  committee  ordered  the  work  to  be  done,  or  the 
goods  to  be  furnished,  for  which  the  action  was  brought, 
or  some  servant  of  theirs,  whom  they  had  allowed  usually 
to  make  such  engagements  for  them.  The  case  of  Whit- 
ford  V.  Tutin  et  al.  (10  Bing.  395),  which  Mr.  Hector 
Cameron,  we  think,  cited  on  the  argument,  is  very  applicable 
to  the  circumstances  of  this  case,  but  it  does  not  by  any 
means  tend  to  shew  that  the  plaintiff  should  have  been 
allowed  to  recover  upon  the  evidence  given. 

Rule  discharged. 


482        queen's  bench,  trinity  term,  28  VIC,  1869. 


Graham  v.  Smart,  Judge  of  the  County  and  Division 
Courts  of  the  County  op  Hastings  :  Ponton,  Clerk 
OF  the  first  Division  Court  of  Hastings  :  R.  Pat- 
terson :  R.  S.  Patterson  :  Michael  Kelly,  Clerk 
of  the  fifth  Division  Court  for  Leeds  and  Gren- 
ville  :  Dowdell,  Bailiff  of  the  last  mentioned 
Court  :  German  Cossett  and  Newman  Cossett. 

Action  against  judge  of  Division  Court — Want  of  jurisdiction — Liability  of 
judges,  clerks,  bailiffs,  ^c. —  Waiver  of  objection — Evidence. 

An  action  was  brought  iu  the  Division  Court  of  Hastings  by  A.  and  B.,  against 
C,  who  lived  in  the  township  of  Wolford,  in  the  county  of  Grenville,  for 
the  price  of  a  reaping  machine.  No  defence  was  offered  or  objection 
taken,  and  judgment  was  given  for  the  plaintiff,  it  being  proved  by  a 
witness,  as  the  clerk  of  that  court  swore  on  the  trial,  that  the  machine 
had  been  ordered  by  C.  in  Hastings,  or  contracted  for  there  by  him. 
The  clerk  of  the  court,  on  the  application  of  one  of  the  plaintiflFs,  trans- 
mitted a  transcript  of  the  judgment  to  the  clerk  of  the  Division  Court  in 
the  township  of  Wolford,  on  which  he  issued  execution,  and  gave  it  to  a 

'  bailiflf,  who  made  the  money  under  it,  being  indemnified. 

The  defendant  in  the  Division  Court  thereupon  brought  an  action  against 
the  judge  who  decided  the  case,  the  clerk  of  his  court,  the  two  plaintiffs 
in  the  suit,  the  clerk  of  the  court  in  Wolford,  the  bailiff,  and  the  two 
persons  who  indemnified  him,  resting  his  case  on  the  ground  that  the 
judge  had  no  jurisdiction. 

Held,  that  the  clerks  and  the  bailiff  were  clearly  not  liable,  as  they  acted 
only  in  a  ministerial  capacity  and  in  the  performance  of  their  duty,  and 
that  the  parties  indemnifying  them  for  doing  so  were  equally  free  :  that 
no  action  would  lie  against  the  judge,  for  the  evidence  justified  him  in 
assuming  that  the  cause  of  action  arose  within  his  jurisdiction,  and  the 
plaintiff  (defendant  in  the  suit)  had  at  all  events  waived  the  objection  by 
not  taking  it  at  the  trial ;  and  that  the  plaintiffs  in  the  suit  were  not  lia- 
ble, as  they  had  done  nothing  but  state  their  claim. 

Eeld,  also,  that  evidence  to  shew  want  of  jurisdiction,  which  had  not  been 
given  in  the  Division  Court,  was  rightly  rejected. 

Trespass  for  entering  upon  the  rear  half  of  lot  30  in 
concession  B.  in  the  township  of  Wolford,  and  seizing  and 
taking  away  plaintiff's  cattle,  &c. 

The  defendants,  Smart,  Ponton,  R.  Patterson,  and  R.  S. 
Patterson,  severally  pleaded  not  guilty,  the  former  by  sta- 
tute 13  &  14  Vic,  ch.  53,  sec.  107 ;  and  defendants  R. 
Patterson  and  R.  S.  Patterson  pleaded,  2ndly,  a  justifica- 
tion as  to  the  taking  the  goods,  under  a  judgment  recovered 
by  them  in  the  first  Division  Court  of  the  county  of  Hast- 
ings for  £29  19s.  3d.,  and  an  execution  issued  thereupon, 
which  in  due  course  of  law  came  to  the  defendant  Dowdell, 
as  bailiff  of  the  fifth  Division  Court  for  Leeds  and  Grenville, 
to  be  executed,  who  seized  under  the  said  writ  the  goods 
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and  chattels,  &c.,  as  he  lawfully  might.  Issue  was  joined 
on  these  pleas. 

The  defendants  Kelly  and  Dowdell  pleaded  severally  not 
guilty,  by  statute  14  k  15  Yic,  ch.  54,  sec.  5  ;  and  the  two 
defendants  Cossett  pleaded  not  guilty. 

At  the  trial,  at  Brockville,  before  McLean^  J.,  the  cause 
of  action  opened  was  that  an  action  had  been  brought  in  the 
first  Division  Court  of  the  county  of  Hastings,  at  the  suit  of 
the  two  defendants  named  Patterson  against  the  now  plain- 
tiff, Graham,  in  which  action  that  court  had  no  jurisdiction, 
the  cause  of  action  not  having  accrued  in  that  county  :  that 
the  defendant  Kelly,  clerk  of  the  fifth  Division  Court  of  the 
counties  of  Leeds  and  Grenville,  and  Dowdell  as  bailifi"  of 
that  court,  had  acted  upon  a  transcript  of  that  judgment 
sent  from  the  Division  Court  of  Hastings,  and  that  the  two 
defendants  named  Cossett  had  given  an  indemnity  bond  to 
the  bailiff,  Dowdell,  for  seizing  the  plaintiff's  property  under 
the  execution. 

It  appeared  that  the  defendants  Patterson,  on  the  1st  of 
December,  1856,  took  out  a  summons  from  the  first  Division 
Court  of  the  county  of  Hastings  against  Graham,  the  present 
plaintiff,  stating  their  claim  to  be  upon  an  account  for  a  reaper 
and  mower  sold  and  delivered  to  him,  and  charges  on  the  same, 
in  all  ^36  5s.,  and  acknowledging  cash  received  .£15,  and 
thus  claiming  a  balance  of  £21  5s.,  with  £1  Is.  6d.  costs, 
exclusive  of  fees  for  service  and  mileage. 

The  summons  was  sent  by  Ponton,  the  clerk  who  issued 
it,  to  defendant  Kelly,  the  clerk  of  the  other  Division  Court 
in  Leeds  and  Grenville,  to  be  served  on  Graham,  who  lived 
in  the  township  of  Wolford  within  that  division. 

It  was  personally  served  by  the  defendant  Dowdell  on  the 
5th  of  December,  and  returned  ;  and  on  the  30th  of  Decem- 
ber judgment  was  given  in  the  court  in  Hastings  for  £21  5s. 
debt,  with  £8  lis.  costs,  of  which  sum  £6  16s.  3d.  was  the 
charge  taxed  for  the  attendance  of  a  witness  from  the  county 
of  Leeds,  under  a  subpoena  obtained  from  the  court  of 
Queen's  Bench.  Judgment  was  given,  allowing  twenty-four 
days  for  paying  the  amount. 

On  the  6th  of  February,  1858,  one  of  the  plaintiffs  ap- 
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plied  to  the  defendant  Ponton  for  a  transcript  of  the  judg- 
ment, and  Ponton  transmitted  it  to  the  defendant  Kelly, 
clerk  of  the  Division  Court  in  the  township  of  Wolford. 

It  was  proved  on  the  trial  of  the  Division  Court  case,  that 
the  reaper  had  been  ordered  at  Belleville,  in  the  county  of 
Hastings,  by  Graham,  or  rather  Avhat  was  sworn  was  that  it 
was  either  ordered  there  or  contracted  for  there  by  him. 
No  defence  was  offered,  and  very  few  questions  asked. 

The  clerk,  Mr.  Ponton,  (called  by  the  plaintiff  as  a  wit- 
ness,) swore  that  from  the  evidence  given  he  had  no  doubt 
at  the  time  that  the  cause  of  action  arose  at  Belleville. 

The  judge  immediately  gave  judgment  in  the  ordinary 
course,  after  which  he  had  nothing  to  do  with  the  suit,  or 
the  transmission  of  the  transcript  of  the  judgment. 

The  money,  when  levied  in  Wolford,  was  sent  by  Kelly  to 
Ponton,  and  paid  over  to  the  Messrs.  Patterson.  The  wit- 
ness who  proved  the  case  did  not  state  to  what  place  the 
machine  had  been  sent. 

The  defendant  Kelly  received  the  transcript  of  the  judg- 
ment on  the  11th  of  February,  1858,  and  issued  execution 
upon  it  on  the  13th  of  February,  and  gave  it  to  the  defend- 
ant Dowdell.  This  was  not  acted  upon,  and  an  alias  writ 
was  issued  on  the  30th  of  March,  1858,  and  given  to  Dow- 
dell, who  seized  some  goods  of  Graham's  upon  it,  and  those 
were  sold  for  enough  to  satisfy  the  execution,  and  a  trifling 
sum  over,  which  was  paid  to  Graham. 

The  defendants  Cossett  at  the  request  of  the  bailiff  gave 
him  a  bond  of  indemnity,  as  Graham  had  protested  against 
the  seizure  of  his  goods ;  and  Dowdell  being  thus  indemnified 
proceeded  to  act  on  the  writ,  seizing  such  property  as  Gra- 
ham pointed  out,  which  property  was  sold,  but  soon  after 
came  again  into  Graham's  possession. 

The  plaintiff,  at  the  trial  of  this  case,  offered  to  prove  that 
the  reaper  was  not  sold  to  Graham  at  Belleville,  and  that 
the  contract  for  it  was  not  made  there ;  but  the  learned 
judge  declined  to  receive  the  evidence,  considering  that  he 
had  no  authority  to  enter  upon  new  evidence  into  the  facts 
of  the  case  that  had  been  tried  at  Belleville,  for  that,  if  it 
appeared  that  the  judge  there  had  jurisdiction  over  the  case 
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according  to  the  evidence  before  him,  and  gave  judgment  on 

it,  his  judgment  could  not  be  affected  by  shewing  that  such  « 

evidence  was  untrue,  with  a  view  to  establishing  that  what 

had  been  done  under  the  judgment  was  a  trespass. 

One  of  the  defendants  Cossett  was  called  also  for  the 
plaintiff,  and  proved  that  he  had  indemnified  the  bailiff  at 
the  request  of  the  Pattersons,  who  Avrote  to  him  on  the  sub- 
ject, stating  that  Dowdell  required  indemnity. 

Upon  this'  evidence  a  verdict  was  entered  for  all  the  de- 
fendants, with  leave  to  the  plaintiff  to  move  to  enter  a  ver- 
dict in  his  favour  for  <£35  9s.  9d.  (the  sum  for  which  Gra- 
ham's property  was  sold)  against  any  of  the  defendants  who 
might  be  liable  in  the  opinion  of  the  court. 

Prince  obtained  a  rule  nisi  to  enter  a  verdict  against  all 
or  any  of  the  defendants,  pursuant  to  leave  reserved,  or  for 
a  new  trial  on  the  law  and  evidence,  and  for  the  rejection  of 
evidence.  He  cited  Dulmage  and  the  Judge  of  Leeds  and 
Grenville,  12  U.  C.  R.  32  ;  Borthwick  v.  Walton,  24  L. 
J.  C.  P.  83,  S.  C,  15  C.  B.  501;  Houlden  v.  Smith,  14 
Q.  B.  841 ;  Morrell  v.  Martin,  3  M.  &  Gr.  581 ;  Brown  v. 
Compton,  8  T.  B.  424 ;  Watson  v.  Bodell,  14  M.  &  W.  68  ; 
Hernaman  v.  Smith,  10  Ex.  659. 

Richards^  Q.  C,  and  Bell  shewed  cause,  citing  Carratt  v. 
Morley  et  al.,  1  Q.  B.  18 ;  Palmer  v.  Hooke,  1  Ld.  Baym. 
727 ;  Calder  v.  Halket,  3  Moo.  P.  C.  C.  28  ;  Lowther  v. 
Earl  of  Radnor,  8  East  114,  119 ;  Dews  v.  Riley,  11  C.  B. 
434. 

Robinson,  C.  J. — As  regards  the  clerk  of  the  Division 
Court  in  Hastings,  and  the  clerk  of  the  Division  Court  in 
Leeds  and  Grenville,  Dowdell,  the  bailiff,  and  the  two  Cos-  , 
setts,  I  think  there  was  no  pretence  for  suing  them  as  tres- 
passers. 

Mr.  Ponton,  the  clerk  in  Hastings,  did  nothing  more  than 
execute  a  duty  which  the  law  threw  upon  him.  His  supe- 
rior, the  judge  of  the  court  in  Hastings,  had  upon  the  evi- 
dence that  appeared  before  him  given  judgment  for  the 
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plaintiff,  and  in  a  case  that  was  undefended.  He  was  bound 
to  assume  that  the  judge  had  rightly  decided  the  case,  and 
could  not  set  his  judgment  above  that  of  his  superior,  and 
refuse  to  act  upon  the  judgment. 

The  case  of  Dews  v.  Riley  (11  C.  B.  434)  is  in  point,  if 
an  authority  could  be  wanted,  and  the  principle  seems  to  be 
universally  understood,  for  no  one  ever  heard  of  the  clerk  of 
a  court,  or  a  justice's  clerk,  being  sued  as  a  trespasser  for 
any  act  done  by  him  in  a  ministerial  capacity,  in  carrying 
out  the  order  of  his  superior.  It  is  not  his  business  to  ques- 
tion the  soundness  of  the  decision  upon  which  he  is  directed 
to  act  in  the  ordinary  course  of  his  duty. 

So  as  to  the  defendants  Kelly  and  Dowdell,  the  clerk  and 
bailiff  in  the  other  county,  they  had  no  right,  still  less  was 
it  incumbent  upon  them,  to  question  the  jurisdiction  of  the 
judge  of  the  county  court  in  Hastings,  in  giving  the  judg- 
ment, of  which  a  transcript  was  sent  down  in  order  that  an 
execution  might  issue  upon  it  against  the  goods  of  the  now 
plaintiff,  Graham,  who  resided  in  the  township  of  Wolford. 
They  were  safe  in  assuming  all  to  be  right.  There  was 
nothing  on  the  face  of  the  transcript,  or  of  the  writ  issued 
upon  it,  to  shew  a  want  of  jurisdiction.  The  statute  18 
Vic,  ch.  125,  expressly  authorised  a  judgment  given  in  a 
Division  Court  in  one  county  to  be  executed  by  a  writ 
against  the  goods  of  the  defendant  issued  in  another  county ; 
and  the  third  section  expressly  made  it  the  duty  of  both 
these  officers  to  do  what  they  did  upon  the  transcript  of  the 
judgment  being  forwarded. 

Then,  as  Dowdell,  the  bailiff,  was  not  liable  in  trespass 
for  executing  the  writ,  it  is  quite  impossible  that  the  defend- 
ants Cossett  can  be  trespassers  for  giving  him  their  indem- 
nity bond,  if  they  could  be  said  to  have  procured  him  by 
that  means  to  do  the  act. 

As  to  the  plaintiffs  in  the  writ,  and  the  judge,  Mr.  Smart, 
who  entertained  and  gave  judgment  in  the  action,  the  first 
question  is,  was  there  a  wrong  done  ?  The  charge  is  that 
the  case  was  one  not  within  the  jurisdiction  of  the  court. 

I  think  the  effect  of  the  23rd  and  25th  clauses  of  13  &  14 
Vie,  ch.  53,  read  together^  is  to  confine  the  jurisdiction  to 
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cases  where  the  defendant  is  dwelling  or  carrying  on  his 
business  within  the  jurisdiction  of  the  court,  or  in  which  the 
debt  sued  for  was  contracted  within  the  division. 

It  is  true  the  23rd  clause  omits  to  confine  the  jurisdiction 
by  either  of  those  restrictions,  but  that  clause  is  clearly 
intended  only  to  define  the  intrinsic  nature  of  the  cause  of 
action  which  may  be  entertained  by  the  court ;  the  same 
may  be  said  of  the  statute  16  Vic,  ch.  177,  sec.  1.  / 

Now  it  seems  that  Graham  was  not  resident  within  the 
first  Division  Court  of  the  County  Court  of  Hastings,  nor 
carrying  on  business  therein  at  the  time  of  "  entering  the 
account  or  demand "  against  him,  so  that  the  judge  could 
have  no  right  to  try  the  cause,  and  give  judgment  against 
him,  unless  on  the  ground  that  the  debt  was  contracted 
within  that  division,  or,  as  the  expression  is  in  16  Vic,  ch. 
177,  sec.  8,  that  the    cause  of  action  arose"  therein. 

Upon  the  return  of  the  summons  Graham  did  not  appear. 
He  did  not  in  any  manner  deny  the  debt,  or  except  to  the 
jurisdiction.  Evidence  was  given  of  the  amount  of  the 
demand,  and  "  that  the  reaper  had  been  ordered  by  Gra- 
ham at  Belleville,  or  contracted  for  there  by  him."  The 
clerk,  speaking  probably  from  memory,  could  not  state 
positively  upon  the  trial  of  the  case,  as  I  apprehend,  which 
of  the  two  expressions  was  used  by  the  witness,  or  perhaps 
he  meant  to  say  that  the  witness  "made  the  statement  in 
that  uncertain  manner.  That  is  all  we  have  to  guide  us  as 
to  the  grounds  on  which  the  judge  acted  at  the  time,  and 
that  is  what  we  have  to  consider,  and  not  what  the  plaintiff, 
Graham,  making  no  defence  at  the  proper  time  and  place, 
may  have  proved  or  desired  to  prove  on  the  trial  of  this 
cause. 

The  judge  of  the  Division  Court  was  bound  to  act  upon 
what  appeared  before  him,  and  cannot  be  made  a  trespasser 
by  proof  of  facts  given  at  any  other  time,  or  in  any  other 
court.  The  learned  judge  of  this  court,  I  think,  was  right 
in  objecting  at  the  trial  of  this  cause  to  receive  evidence  of 
the  fact  regarding  the  cause  of  action,  for  the  judge  of  the 
Division  Court  could  only  be  guided  by  what  appeared 
before  himself ;  and  I  think  he  was  justified  by  the  evidence 
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in  acting  upon  this  as  upon  a  debt  contracted  within  his 
division,  for  if  Graham  went  to  Belleville  and  ordered  the 
reaper,  or  wrote  to  Belleville  to  order  it,  or  being  in  Belle- 
ville contracted  for  it  there,  then  the  debt  would  be  con- 
tracted for  within  the  division  in  which  he  was  sued,  and 
the  evidence  I  think  justified  the  belief  that  the  debt  was  so 
contracted  for.  I  think,  therefore,  the  judge  is  not  liable 
in  this  action,  and  there  can  be  no  doubt  that  the  plaintiffs 
in  the  Division  Court  suit  are  not,  for  thej  did  nothing  but 
state  their  claim,  and  for  any  thing  that  appears  not  un- 
truly. 

In  my  opinion  the  rule  should  be  discharged. 

Burns,  J. — The  two  cases  cited  by  Mr.  Prince,  of  Borth- 
wick  V.  Walton,  (15  C.  B.  501,)  and  Hernaman  v.  Smith,  (10 
Ex.  659,)  establish  that  in  the  county  courts  in  England, 
under  the  act  9  &  10  Vic,  ch.  95,  similar  to  our  Division 
Court  Act,  the  jurisdiction  is  confined  to  the  county  where 
the  whole  cause  of  action  arose.  Therefore,  where  goods 
were  ordered  in  one  county,  and  delivered  in  another,  there- 
by making  part  of  the  cause  of  action  in  each,  the  county 
court  had  not  jurisdiction.  Section  8  of  16  Vic,  ch.  177, 
extending  the  provisions  of  the  Division  Court  Act  1850,  is 
in  efi*ect  similar  to  the  60th  section  of  the  English  act. 

Possibly,  if  the  defendant  in  the  Division  Court  suit  had 
appeared  to  the  summons  and  set  up  that  defence,  he  might 
have  ousted  the  court  of  jurisdiction,  but  he  did  not  make 
any  defence,  and  let  judgment  go  by  default.  The  judge 
would  see  of  course,  upon  the  affidavit  of  the  service  of  the 
summons,  that  the  defendant  in  the  suit  did  not  live  in  his 
county,  and  so  of  course  he  did  not  acquire  jurisdiction  by 
reason  of  the  defendant's  residence.  The  45th  section  of  13 
&  14  Vic,  ch.  53,  enacts,  that  if  on  the  day  named  in  the 
summons  the  defendant  shall  not  appear,  or  sufficiently 
excuse  his  absence,  or  shall  neglect  to  answer,  the  judge  may 
proceed  to  the  hearing  or  trial,  and  his  judgment  after  hear- 
ing the  evidence  shall  be  final ;  and  if  the  summons  has  been 
personally  served,  it  shall  be  in  the  judge's  discretion  to  call 
for  proof  of  the  demand.    This  provision  applies  to  non- 
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residents  of  the  county  as  well  as  residents.  It  is  not  for 
the  judge  to  raise  objections  to  his  jurisdiction  if  the  defend- 
ant  makes  none.  It  is  quite  impossible,  from  looking  at  the 
papers,  to  say  the  judge  had  not  jurisdiction  over  the  matter 
of  the  suit.  In  the  case  first  mentioned,  of  Borthwick  v. 
Walton,  the  defendant  appeared  to  the  summons,  and  took 
the  objection  in  answer  to  the  demand,  and  the  judge  then 
overruled  the  objection  and  heard  the  case.  The  defendant 
appealed  under  the  provisions  giving  parties  a  right  to  ap- 
peal. In  Hernaman  v.  Smith  a  writ  of  prohibition  had  been 
obtained,  and  the  case  came  before  the  court  upon  a  motion 
to  quash  that  writ.  The  course  of  obtaining  a  writ  of  pro- 
hibition was  taken  in  In  re  Fuller  and  Mackay  (2  E.  &  B, 
573.) 

It  appears  to  me  the  plaintiff,  by  suffering  judgment  by 
default  against  him,  is  not  in  a  position  to  dispute  the  juris- 
diction of  the  court.  If  the  want  of  jurisdiction  was  ap- 
parent upon  the'  proceedings,  then  of  course  it  would  be  open 
for  him  to  question  the  right  upon  any  steps  taken  upon  a 
proceeding  in  that  manner  as  being  coram  non  judice,  but  I 
do  not  think  he  can  question  the  jurisdiction  by  bringing 
evidence  to  dispute  the  place  where  the  cause  of  action  arose 
in  whole  or  in  part,  after  he  has  acquiesced  in  it  by  suffering 
judgment  by  default,  and  in  an  action  against  the  judge. 
The  judge  of  the  county  court  would  be  in  a  serious  predica- 
ment if  he  were  obliged  to  be  prepared  with  evidence  to 
sustain  his  judgments  against  persons,  simply  because  it  be 
shewn  that  the  parties  sued  do  not  reside  within  his  county. 
The  effect  of  what  the  plaintiff  contends  for  in  this  case 
would  compel  the  judge  to  do  that,  if  such  a  proposition  be 
established.  The  plaintiff  should  have  appeared  to  the  sum- 
mons, and  have  raised  the  question,  and  the  judge  would 
then  have  tried  the  question  of  jurisdiction  ;  or  if  he  did  not 
wish  the  judge  of  the  county  court  to  have  determined  the 
point,  he  might  have  applied  to  one  of  the  superior  courts 
for  a  prohibition. 

The  verdict  for  all  the  defendants  is  right. 

McLean,  J.,  concurred. 

Rule  discharged. 
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SuTOR  V.  McLean. 

Absence  of  witness — Admissibility  of  his  evidence  at  former  trial — Secondary 
evidence — Proof  of  search. 

Where  on  a  second  trial  it  appears  that  a  witness  who  was  examined  at  the 
first  trial  is  absent  from  the  country,  his  evidence  then  given  may  be 
received. 

Certain  letters  put  in  at  the  first  trial  in  the  county  court  were  filed  in  the 
Court  of  Common  Pleas  on  appeal  from  the  decision,  and  at  the  second 
trial  a  witness  proved  that  he  had  applied  to  the  clerk  of  the  court,  who 
searched  in  his  oflBce,  and  told  the  witness  that  he  had  also  enquired  of 
the  judge,  but  that  the  papers  could  not  be  found.  Held,  sufficient  to 
let  in  secondary  evidence. 

This  was  an  appeal  from  the  county  court  of  Haldimand. 

At  the  first  trial  the  plaintiff  was  nonsuited,  but  the  non- 
suit was  afterwards  set  aside,  and  a  verdict  ordered  to  be 
entered  in  his  favour.  On  appeal  to  the  Court  of  Common 
Pleas  this  verdict  was  ordered  to  be  set  aside,  and  a  new  » 
trial  granted,  on  the  ground  that  leave  to  enter  the  verdict 
was  reserved  against  the  defendant's  will,  which  could  not 
be  done ;  but  on  the  facts  of  the  case,  which  are  fully  stated 
in  the  report  of  that  appeal,  (Sutor  v.  McLean,  8  C.  P.  200,) 
the  learned  Chief  Justice  expressed  ■  his  opinion  that  the 
plaintiff  was  entitled  to  recover. 

The  case  rested  upon  certain  letters,  which  were  in  evi- 
dence at  the  first  trial ;  and  at  the  second  trial  it  was  proved 
that  these  letters  had  been  filed  on  the  appeal  with  Mr. 
Heyden,  the  clerk  of  the  Common  Pleas,  who  on  application 
searched  for  them  several  times  in  his  office  without  success, 
and  told  the  witness  that  he  had  also  enquired  of  the  Chief 
Justice  and  Judges  of  the  court,  but  that  the  papers  could 
not  be  found.  The  learned  judge  thereupon  received  second- 
ary evidence  of  the  letters,  and  copies  were  put  in  which 
were  admitted  to  be  true  copies.  The  evidence  of  one 
Charles  McLean  given  at  the  last  trial  was  allowed  to  be 
read,  on  its  being  proved  that  he  had  since  left  the  country 
and  gone  to  the  United  States. 

It  was  objected  that  sufficient  proof  of  search  had  not 
been  given  to  warrant  secondary  evidence  of  the  letters,  and 
that  the  evidence  of  Charles  McLean  was  inadmissible. 
The  learned  judge  overruled  these  objections,  and  the  jury 
being  directed  in  accordance  with  the  opinion  expressed  by 
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the  learned  Chief  Justice  of  the  Common  Pleas,  a  verdict 
was  found  for  the  plaintiff. 

A  rule  was  afterwards  obtained  to  set  aside  the  verdict, 
and  discharged,  whereupon  the  defendant  appealed. 

M,  Q.  Oameron  for  the  appeal.    Martin  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  objection  to  the  admissibility  of  Charles  McLean's 
evidence  as  given  on  the  first  trial,  is  stated  in  the  judge's 
report  not  to  have  been  made  till  after  the  evidence  had 
been  received. 

As  to  its  admissibility,  it  seems  to  have  been  sufficiently 
proved  that  at  the  time  of  the  last  trial  the  witness  was 
resident  in  the  State  of  Michigan,  and  had  been  for  seven 
months  before.  The  judge  at  the  trial  considered  that  he 
was  satisfactorily  shewn  to  be  resident  out  of  the  jurisdiction 
of  the  court,  and  that,  according  to  the  general  practice  at 
trials,  is  taken  to  settle  the  question  of  admissibility.  And 
so  also  as  to  receiving  in  evidence  copies  of  the  letters  which 
had  passed  between  the  defendant  and  the  plaintiff  and  his 
attorney,  we  think  there  was  reasonable  evidence  given  of  a 
search  for  the  original  letters,  and  of  the  failure  to  find 
them ;  and  the  copies  which  were  produced  being  admitted 
on  the  trial  to  be  true  copies,  we  do  not  think  there  is  any 
difficulty  in  regard  to  that  secondary  evidence. 

As  to  the  allowing  evidence  to  be  given  of  what  was 
sworn  by  Charles  McLean  on  a  former  trial  of  this  same 
cause,  not  because  the  witness  was  dead,  but  solely  on  the 
ground  of  his  having  removed  in  the  meantime  to  a  foreign 
country,  and  being  resident  out  of  the  jurisdiction  of  our 
courts  at  the  time  of  the  last  trial,  I  do  not  find  the  point 
any  where  laid  down  so  distinctly  and  positively  as  in  Mr. 
Taylor's  work  on  evidence,  sections  434,  440,  441 ;  but  the 
authorities  which  he  cites  seem  to  bear  him  out,  and  the 
reception  of  evidence  taken  on  commission,  when  the  witness 
is  absent,  under  our  statute  2  Geo,  IV.,  ch.  1,  sections  17, 
18,  appears  to  strengthen  the  claim  to  have  the  evidence 
read  as  a  matter  of  right,  for  there  is  no  consent  of  the 
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opposite  party  in  those  cases,  and  it  would  seem  useless  to 
issue  a  commission  to  take  the  evid*ence  of  the  same  witness 
after  he  had  been  already  examined  and  cross-examined  in 
the  same  cause. 

There  might  be  reasons,  in  a  case  like  the  present,  for 
desiring  to  have  the  witness  in  court,  and  subjected  to 
another  cross-examination,  or  there  might  be  some  ground 
of  suspicion  that  the  witness  had  been  sent  abroad  by  the 
party  who  claims  to  have  his  former  evidence  read,  though 
that  is  not  suggested  in  this  case.  Upon  any  thing  of  that 
kind  being  shewn,  however,  the  court  could  always  in  its 
discretion  put  off  the  trial,  or  allow  time  to  allow  the  wit- 
ness' evidence  to  be  taken  on  commission. 

If  Charles  McLean  had  departed  before  the  first  trial, 
and  his  evidence  had  in  consequence  been  taken  upon  a 
commission,  it  would,  in  case  of  his  remaining  still  abroad 
at  the  time  of  the  second  trial,  have  been  read  at  such 
second  trial  without  hesitation ;  and  no  good  reason,  we 
think,  can  be  given  why  his  evidence  before  given  in  open 
court  before  a  judge,  should  not  be  equally  worthy  of  confi- 
dence where  the  witness  had  been  cross-examined. 

Upon  the  efi"ect  of  the  evidence  given  at  the  last  trial, 
including  that  read  as  the  evidence  given  by  Charles  Mc- 
Lean on  the  former  trial,  we  think  the  plaintiff  was  entitled 
to  recover,  and  that  the  appeal  must  therefore  be  dismissed 
with  costs. 

Appeal  dismissed. 


Bank  op  Montreal  v.  Charles  H.  Snyder  and  George 

Bates. 

Promissory  note — Plea  of  fraud — Necessity  for  production  of  note. 
Where  to  an  action  on  a  note  against  the  makers,  defendants  pleaded  fraud. 
Held,  that  the  note  must  be  proved,  and  that,  as  defendants  had  given 
no  notice  to  produce,  and  it  was  not  shewn  that  the  plaintiffs  or  their 
attorney  had  the  note  in  court,  the  defence  could  not  be  gone  into. 

Action  on  a  note  of  the  defendants,  dated  the  27th  of 
February,  1857,  payable  to  Daniel  Freeman,  or  Charles 
Haskins,  or  bearer,  for  ^6125.  No  time  for  payment  was 
mentioned.    It  was  averred  that  Freeman  transferred  the 
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note  to  Allan  Cleghorn,  who  transferred  it  to  the  plain- 
tiffs. 

Plea,  that  the  note  was  obtained  by  fraud  of  Daniel  Free- 
man and  others  in  collusion  with  him ;  and  that  the  plaintiffs 
when  they  took  the  note  had  full  knowledge  of  the  fraud, 
and  took  the  note  when  it  was  over-due,  and  gave  no  value 
for  it.    2nd,  that  the  plaintiffs  were  not  the  lawful  holders. 

The  cause  was  tried  on  a  Saturday,  at  Brantford,  before 
Draper,  C.  J.  The  plaintiffs'  attorney  was  called  for  the 
defendants.  He  swore  that  on  the  Wednesday  previous  he 
delivered  the  note  to  counsel,  with  a  brief  for  the  plaintiffs. 

The  learned  Chief  Justice  ruled  that  without  proof  of  the 
note  being  in  court,  or  that  notice  was  served  to  produce  it, 
evidence  could  not  be  given  of  its  contents.  The  defence 
was  then  dropped,  and  the  plaintiffs  had  a  verdict. 

The  defence  attempted  to  be  set  up  was  that  the  note  was 
given  to  the  payees  for  a  patent  right  for  some  new  inven- 
tion, and  that  for  some  reason  it  proved  to  be  of  no  value  ; 
but  nothing  of  that  was  proved. 

The  cause  was  tried  on  the  fourth  day  of  the  assizes. 
The  plaintiffs'  counsel  made  an  affidavit  that  he  was  not 
aware  that  the  defendants  required  the  note  to  be  produced  on 
the  trial  till  after  the  cause  was  called  and  the  jury  was  sworn. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  must  admit  that  I  do  not  see  quite  clearly  the  necessity 
of  the  defendants  having  the  note  present  upon  the  trial, 
before  they  could  give  evidence  of  the  truth  of  the  plea.  If 
the  question  were  about  an  alleged  alteration  of  the  note,  as 
in  Barker  v.  Malcolm,  (7  C.  &  P.  101,)  then  the  reason  why 
it  should  be  produced  would  be  obvious,  as  it  is  in  trials  for 
forgery.  Here  the  note  is  set  out  on  the  record  and  not 
denied,  and  the  question  is  upon  what  consideration  that 
note  was  given.  No  doubt  the  jury  must  be  satisfied  that 
the  evidence  applied  to  the  very  note  sued  on,  but  where 
dates,  sums,  and  parties  were  all  the  same,  and  time  of  pay- 
ment also,  I  should,  in  the  absence  of  authority  to  the  con- 
trary, have  supposed  that  the  identity  would  have  been 
assumed,  till  it  was  shewn  that  there  were  two  notes  agree- 
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ing  in  all  circumstances.  But  Lawrence  v.  Clark  (3  D.  k 
L.  89)  and  many  other  cases  shew  that  it  is  held  necessary 
in  such  cases  that  the  note  itself  should  be  exhibited  in 
court,  and  that  the  plaintiff  is  not  bound  to  produce  it  when 
it  is  not  denied  on  the  record,  unless  he  has  had  proper 
notice  to  produce  it.  Such  a  notice  was  not  given,  and  it 
was  not  shewn  that  the  plaintiffs  or  their  attorney  had  the  note 
in  court. 

It  is  fit,  however,  that  the  truth  of  the  defence  should  be 
ascertained,  and  upon  the  affidavits  we  think  we  should 
grant  a  new  trial  on  payment  of  costs,  on  condition  that  the 
defendants  shall  pay  into  court  or  secure  the  amount  of  the 
verdict  to  the  satisfaction  of  the  master  within  a  fortnight 
from  this  day. 

Rule  absolute. 


Haar  v.  Henley. 

Mortgage — Accord  and  satisfaction — Mistake. 

Covenant  on  a  mortgage.  Plea,  that  defendant  conveyed  to  the  plaintiff 
his  equity  of  redemption  in  the  land  mortgaged,  and  that  the  plaintiff 
accepted  the  same  in  satisfaction  of  the  claim.  It  appeared  that  when 
the  plaintiff  commenced  this  action  defendant  offered  to  convey  the  land  in 
satisfaction  of  the  debt,  but  the  plaintiff  declined.  His  attorney  afterwards 
hearing  that  one  G.  would  buy  the  land  and  pay  the  mortgage,  told  the 
plaintiff,  who  said  it  was  all  the  same  to  him  from  whom  the  money 
came,  and  at  G.'s  wish  the  deed  was  made  by  defendant  to  the  plaintiff, 
instead  of  to  G.,  and  left  with  the  attorney.  Afterwards,  however,  it 
appeared  that  G.  had  referred  to  another  lot  owned  by  defendant,  and 
he  refused  therefore  to  carry  out  the  arrangement. 

Held,  that  the  plea  was  not  proved. 

The  plaintiff  declared  upon  a  covenant  by  defendant  to 
pay  the  plaintiff  <£129  16s.  on  the  7th  of  August,  1858. 

The  defendant  pleaded,  1st,  that  he  had  paid  the  money 
before  action  brought.  2nd,  that  the  covenant  sued  on  was 
contained  in  a  mortgage  made  by  him  to  the  plaintiff,  of  lot 
21,  in  the  office  reserve  in  Wellington  Street  in  the  town  of 
Goderich,  to  secure  £150,  to  be  paid  on  the  7th  of  August, 
1858  ;  that  since  the  commencement  of  this  suit,  and  while 
the  defendant  was  seised  of  the  said  land  subject  to  the 
mortgage,  he  conveyed  his  interest  in  the  said  land  by  deed 
to  the  plaintiff,  that  is,  his  equity  of  redemption,  and  deliv- 
ered the  said  deed  to  him  in  full  satisfaction  and  discharge 


HAAR  V.  HENLEY. 


495 


of  the  money,  damages,  and  causes  of  action  mentioned, 
and  that  the  plaintiff  then  accepted  and  received  the 
said  deed,  and  the  said  land,  and  equity  of  redemption, 
in  full  satisfaction  and  discharge  of  the  said  sum  of  money 
in  the  said  covenant  mentioned,  and  of  all  damages  sus- 
tained by  the  plaintiff  by  the  breach  of  the  covenant  in  the 
declaration  mentioned,  and  of  all  the  causes  of  action  in  the 
declaration  mentioned.  The  defendant  took  issue  on  this 
plea. 

At  the  trial  at  Goderich,  before  BichardSy  J.,  the  jury 
gave  their  verdict  for  the  defendant. 

Richards,  Q.  C,  moved  for  a  new  trial  without  costs,  on 
the  ground  that  the  verdict  was  contrary  to  law  and  evi- 
dence, for  that  the  acceptance  of  the  alleged  deed  in  satis- 
faction was  not  proved,  but  only  an  understanding  or  agree- 
ment that  the  defendant  would  accept  the  alleged  deed  if 
one  Gordon  would  become  the  purchaser  of  the  land  from 
him  ;  and  misdirection  was  complained  of  upon  that  point. 
He  moved  also  on  affidavits. 

Robertson  shewed  cause,  and  cited  Hardman  v.  Bellhouse, 
9  M.  &  W.  596. 

The  facts  of  the  case  are  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  has  filed  an  affidavit  contradicting  the 
statements  made  in  the  plaintiff's  affidavit.  We  must, 
therefore,  be  governed  by  the  evidence  given  at  the  trial, 
and  having  read  that  carefully  over,  we  think  it  cannot  be 
said  that  the  defendant  proved  his  plea  of  accord  and  satis- 
faction. 

The  plaintiff  having  instructed  his  attorney  to  sue  for  the 
mortgage  debt,  it  was  proposed  to  him  that  he  should  take 
a  conveyance  of  the  land  in  satisfaction  of  the  debt.  This 
he  declined  to  do,  saying  that  he  did  not  desire  to  have  any 
thing  to  do  with  the  land,  but  wanted  to  have  his  debt  paid. 
His  attorney  afterwards  heard  that  one  Gordon,  who  owned 
a  lot  adjoining  the  lot  that  had  been  mortgaged,  would  take 
that  lot  and  pay  the  mortgage  money,  and  a  sum  of  £10 
63  VOL.  XVIII* 
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beyond  to  cover  costs ;  and  that  he  would  pay  £40  down,  and 
secure  the  remainder  of  the  debt  to  the  plaintiff,  payable  by 
instalments. 

This  was  communicated  to  the  plaintiff  by  his  attorney, 
and  he  was  willing  to  accede  to  it,  saying  he  did  not  care 
from  whom  he  received  his  money,  so  that  it  was  paid.  A 
deed  was  accordingly  drawn  by  the  attorney's  clerk  from 
the  defendant  to  the  plaintiff  conveying  his  equity  of  re- 
demption in  the  lot  mortgaged,  21  on  Wellington  Street, 
which  forms  part  of  what  is  called  the  office  reserve  in 
Goderich ;  and  it  was  executed  and  left  with  the  attorney, 
but  when  it  was  shewn  to  Gordon,  he  declined  to  accept  it, 
stating  that  the  deed  was  not  for  the  lot  that  he  was  told  it 
was,  and  he  would  have  nothing  to  do  with  it.  The  de- 
fendant was  informed  of  this,  but  he  said  he  did  not  care 
whether  Gordon  took  it  or  not ;  that  he  had  executed  it  at 
the  request  of  the  plaintiff  and  given  it  to  his  attorney,  and 
he  was  satisfied  that  the  debt  was  thereby  discharged. 

It  happens  that  Gordon  owns  a  lot  on  West  Street,  and 
also  a  lot  on  Wellington  Street,  which  West  Street  inter- 
sects at  right  angles,  and  the  defendant  owns  a  lot  adjoin- 
ing each  of  these  lots  of  Gordon.  It  was  upon  the  lot  in 
West  Street  that  Gordon  lives,  and  the  defendant's  lot 
adjoining  that  is  far  more  valuable  than  the  lot  of  the 
defendant  which  joins  Gordon's  lot  on  Wellington  Street. 

The  evidence  is  very  positive  and  strong  to  shew  that 
Gordon  had  been  led  to  suppose  that  it  was  the  lot  joining 
him  on  West  Street  that  the  defendant  would  convey  in  fee 
simple  in  satisfaction  of  the  mortgage,  and  in  the  course 
of  the  negotiation  it  seems  to  have  been  assumed  that  that 
was  the  lot  on  which  the  defendant  had  given  the  mortgage. 
The  evidence  was  altogether  to  that  effect,  and  it  was  not 
contradicted.  It  was  desired  by  Gordon  that  the  defendant 
should  make  his  deed  to  the  plaintiff  rather  than  to  him, 
and  he  agreed  to  take  the  lot  from  the  plaintiff  on  the  terms 
already  stated. 

The  learned  judge  stated  to  the  jury  that  if  the  convey- 
ance was  executed  by  the  defendant  in  good  faith,  under 
the  belief  that  it  was  such  a  deed  as  the  plaintiff  had  agreed 
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to  accept,  and  if  the  plaintiff  did  accept  it,  then  the  plea 
was  proved,  although  the  plaintiff  may  have  accepted  it 
under  a  misapprehension. 

The  plaintiff's  counsel  objected  to  that  direction,  and 
contended  that  the  evidence  shewed  plainly  that  the  plaintiff 
was  not  accepting  the  land  on  any  bargain  of  his  own,  but 
had  merely  acceded  to  an  arrangement  which  he  supposed 
was  well  understood  and  settled  between  the  defendant  and 
Gordon,  through  which  he  was  to  have  his  debt  paid  by 
Gordon  ;  and  that  if  that  arrangement  fell  through  in 
consequence  of  a  misunderstanding  between  Gordon  and 
the  defendant  and  the  plaintiff's  attorney,  in  regard  to  the 
lot  to  be  conveyed,  so  that  Gordon  would  not  accept  the 
land  and  pay  the  money,  the  plaintiff  could  not  be  held  to 
have  accepted  the  deed  or  land  in  satisfaction,  for  that  it 
was  to  be  all  one  transaction,  and  what  the  plaintiff  was  to 
get  in  effect  was  the  money  from  Gordon,  which  he  could 
no  longer  get  when  the  arrangement  was  put  an  end  to  by 
the  discovery  that  Gordon  was  under  a  mistake  as  to  the  lot 
he  was  to  have. 

It  appears  to  us  that  if  the  jury  gave  credit  to  the  evi- 
dence of  Cameron  and  Gordon,  the  plaintiff  could  not  be 
said  to  have  accepted  the  deed  made  to  him  of  the  lot  in 
Wellington  Street  as  a  satisfaction  of  the  mortgage,  for  it 
was  known  to  the  defendant,  as  well  as  to  the  plaintiff  and 
to  Cameron,  who  swore  that  he  was  acting  in  the  matter 
between  Gordon  and  the  defendant,  that  the  plaintiff  was 
not  taking  the  equity  of  redemption  on  his  own  account,  for 
he  had  expressly  declined  that,  as  the  defendant  well  knew ; 
but  had  merely  agreed  to  take  it,  to  be  assigned  to  Gordon 
upon  an  understanding  known  to  the  defendant  that  Gordon 
would  take  it,  (in  effect  from  the  defendant,  for  it  was  he 
who  sold  the  lot  and  not  the  plaintiff,)  and  would  pay  the 
plaintiff  the  mortgage  debt  in  such  a  manner  as  the  plaintiff 
had  agreed  to. 

In  consequence  of  a  mistake,  to  be  ascribed,  according  to 
the  evidence,  partly  to  Cameron  and  partly  to  the  defendant 
himself,  Gordon  had  been  misled  in  regard  to  the  lot  which 
it  had  been  proposed  to  him  to  buy,  and  when  he  found  it 
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was  not  the  lot  he  supposed  it  was,  he  declined  to  complete 
the  purchase.  If  he  had  a  right  to  do  that,  which  depended 
upon  the  evidence,  then  in  reason  the  whole  transaction 
must  be  looked  upon  as  having  fallen  through,  for  all  the 
plaintiff  had  agreed  to  was  that  he  would  discharge  the 
defendant  of  his  debt  upon  receiving  a  conveyance  of  that 
lot  which  Gordon  had  agreed  to  buy,  in  order  that  he 
might  make  it  over  to  Gordon  and  receive  from  him  the 
money  which  the  defendant  must  otherwise  have  paid  upon 
his  mortgage. 

We  think,  under  the  circumstances,  the  mortgage  debt  was 
not  satisfied,  and  that  the  plaintiff  should  have  recovered, 
if  the  jury  believed  the  witnesses  ;  and  that  there  should 
therefore  be  a  new  trial  without  costs,  in  order  that  a  jury 
may  determine  whether  the  facts  were  as  the  plaintiff  en- 
deavoured to  prove.  The  learned  judge  held  that  even  if 
they  were  the  deed  should  still  be  looked  upon  as  having 
been  accepted  in  satisfaction,  but  that  we  think  was  not 
correct. 

Rule  absolute. 


Bethune  v.  Corbett. 

Sale  under  fi.  fa.  improperly  conducted — Effect  of— Action  against  sheriff — 
Damages — Equity  of  redemption  in  ship — Right  to  sell  it  under  execution. 

The  plaintiff  owning  a  steamer  mortgaged  her  to  one  Cotton,  who  assigned 
the  mortgage  to  J.  H.  C.  and  others.  She  was  afterwards  purchased 
from  the  plaintiff's  agent  in  his  absence  by  a  company,  to  run  in  opposi- 
tion to  a  boat  then  owned  by  one  Gr.,  in  the  bay  of  Quints,  but  no  legal 
transfer  was  made.  £2000  of  the  price  was  paid  down,  and  the  balance 
secured  by  notes  of  the  company,  which  the  plaintiff's  agent  assigned  to 
J.  H.  C,  to  secure  the  sum  due  on  the  mortgage  held  by  him,  G. 
afterwards  purchased  the  notes  and  mortgage,  and  sued  out  a  writ 
of  replevin  to  obtain  possession  of  the  boat,  but  before  it  was  executed 
he  procured  D.  &  Co.,  who  held  a  judgment  against  the  plaintiff  for 
about  £50,  to  issue  execution,  and  at  his  instance  the  sheriff  sold  the 
boat  under  it,  G.  saying  that  he  thought  the  plaintiff  had  no  title,  but 
that  he  wished  to  unite  whatever  it  might  be  with  his  own  right  under 
the  mortgage.  This  sale  was  not  advertised,  except  by  two  notices,  put. 
up  on  the  door  of  the  court  house  and  in  the  sheriff's  office  ;  there  were 
only  three  or  four  persons  present,  including  G.,  and  the  boat  was  sold 
for  £10  to  one  of  them,  who  a  few  days  afterwards  transferred  to  G. 
G.  then  got  possession  under  the  writ  of  replevin,  and  laid  up  the  boat,, 
thus  removing  the  opposition  to  his  own  steamer,  which  he  admitted  had 
been  his  object  throughout.  The  attorney  of  D.  &  Co.  complaining  that 
his  clients  had  realised  so  little  from  their  execution,  G.  afterwards  paid 
their  claim,  and  took  an  assignment  of  their  judgment.  The  mortgage; 
which  he  held  had  been  paid  in  full  by  payment  of  the  notes.. 
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In  an  action  brought  by  the  plaintiff  against  the  sheriff,  for  fraudulently 
and  illegally  selling  the  boat  and  furniture  together,  instead  of  sepa- 
rately, and  in  the  absence  of  a  reasonable  number  of  bidders,  and  for  a 
sum  grossly  under  value,  the  jury  having  found  for  defendant. 

Held,  on  motion  for  a  new  trial,  that  the  verdict  must  stand ;  per  Robinson, 
C.  J.,  because,  whether  the  plaintiff's  equity  of  redemption  was  saleable 
under  the  execution  or  not,  yet  the  sale  made  and  published  as  it  was 
was  not  a  sale  in  obedience  to  the  writ,  and  therefore  could  pass  nothing, 
60  that  the  plaintiff  sustained  no  legal  damage  by  it ;  and  because  at 
any  rate  the  plaintiff  should  fail  on  the  plea  denying  his  property  in  the 
vessel,  for  he  owned  only  the  equity  of  redemption.  Per  Burns,  J.,  be- 
cause the  eq^iity  of  redemption  was  not  saleable  under  the  writ,  and  the 
.  sale  therefore  could  not  affect  the  plaintiff. 

The  declaration  charged  that  on  the  28th  of  April,  1856, 
a  writ  of  fi.  fa.  was  issued  from  the  court  of  Common  Pleas, 
at  the  suit  of  James  J.  Dickey  and  John  Neil,  upon  a  judg- 
ment recovered  by  them  against  the  plaintiff,  and  directed 
to  the  defendant  as  sheriff  of  the  united  counties  of  Fronte- 
nac,  Lennox  and  Addington,  commanding  him  to  make  of 
the  plaintiff's  goods  the  sum  of  <£48  17s.  9d.,  and  was  in- 
dorsed to  levy  debt,  costs,  interest,  and  sheriff's  fees,  and 
was  delivered  to  the  defendant  to  be  executed  in  due  course 
of  law  :  that  under  and  by  virtue  of  the  writ  the  defendant 
seized  and  took  a  steamboat  of  the  plaintiff  called  "  The 
City  of  Hamilton,"  together  with  the  furniture,  worth 
.£6000  :  that  it  was  the  defendant's  duty,  in  disposing  of 
the  boat  and  furniture,  to  have  sold  in  separate  parcels,  and 
for  fair  and  reasonable  prices,  or  to  have  postponed  the  sale 
from  time  to  time  until  such  fair  and  reasonable  prices  could 
be  obtained,  or  to  have  returned  the  writ  "  goods  on  hand 
for  want  of  buyers  ;"  but  the  defendant,  neglecting  his  duty, 
wrongfully,  fraudulently,  negligently,  carelessly,  and  ille- 
gally sold  the  boat  and  all  her  furniture  in  one  lot,  in  the  v 
absence  of  bidders  or  purchasers  therefor  in  a  reasonable 
number  or  to  a  reasonable  extent,  and  for  a  sum  grossly 
under  value,  namely,  for  .£10. 

Pleas :  1.  Not  guilty.    2.  That  the  steamboat  was  not 
the  plaintiff's. 

At  the  trial  at  Kingston,  before  Burns,  J.,  the  facts  ap- 
peared as  follow : — The  boat  in  question  was  built  by  Wil- 
liam H.  Davy,  George  H.  Davy,  and  Benjamin  F.  Davy, 
and  was  registered  on  the  6th  of  December,  1850,  at  King- 
ston.    The  Davys  sold  and  transferred  her  to  the  plaintiff 
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on  the  10th  of  January,  1851,  in  consideration  of  .£3000, 
At  that  time  the  boat  was  not  finished ;  it  was  only  the 
hull  which  was  sold.  The  plaintiff  brought  her  to  Toronto 
and  finished  her,  and  put  in  the  engine  and  machinery,  and 
she  ran  on  the  route  between  Toronto  and  Hamilton.  The 
plaintiff  formed  a  company  under  the  limited  partnership 
act,  under  the  style  and  firm  of  Donald  Bethune  &  Com- 
pany, of  which  he  was  the  general  partner.  On  the  13th  of 
January,  1853,  the  plaintiff,  as  such  general  partner,  exe- 
cuted a  mortgage  of  the  steamboat  to  James  Cotton,  as  a 
counter  security  to  Cotton  against  mortgages  given  by  Cot- 
ton to  the  Hon.  J.  H.  Cameron  and  Robert  Muter  for 
<£5000.  James  Cotton,  on  the  27th  of  February,  1854, 
assigned  the  mortgage  so  given  to  him  to  J.  H.  Cameron, 
S.  B.  Harman,  and  James  Bovell. 

Previous  to  the  spring  of  the  year  1856,  Mr.  Gildersleeve 
of  Kingston  ran  a  steamboat  on  the  Bay  of  Quinte,  from 
Kingston  to  Belleville.  A  number  of  persons  living  at 
Belleville  and  on  the  Bay  of  Quints  were  dissatisfied  with 
Mr.  Gildersleeve  having  a  monopoly  of  that  route,  and  they 
formed  a  company  to  oppose  him.  In  the  spring  of  1856 
they  purchased  the  steamer  "  City  of  Hamilton"  from  Don- 
ald Bethune  &  Company  for  £6000,  of  which  .£2000  was 
paid  in  money,  and  the  remainder  was  to  be  paid  as  follows : 
in  one  year  £1000,  and  in  the  second  and  third  years  ^1500 
each  year,  for  which  promissory  notes  of  the  company  were 
given.  This  sale  was  made  with  the  sanction  of  Mr.  Came- 
ron, who  held  the  mortgage  assigned  by  Cotton.  The  plain- 
tiff was  in  Europe  at  the  time  of  the  sale,  and  therefore  no 
legal  title  could  be  given  to  the  Belleville  Company.  The 
Company  were  content  to  take  security  by  bond  that  the 
legal  title  would  be  conveyed  to  them,  and  they  paid  the 
£2000  in  money,  and  gave  their  notes  for  £4000,  and  took 
possession  of  the  boat.  An  outlay  was  made  lipon  her,  and 
she  was  fitted  up,  and  was  run  in  the  summer  of  1856,  in 
opposition  to  Mr.  Gildersleeve's  boat.  The  agent  of  Beth- 
une &  Company  transferred  to  Mr.  Cameron  the  notes  of 
the  Belleville  Company  to  secure  him  the  balance  due  on 
the  Cotton  mortgage,  which  was  then  .£3750.    Mr.  Gilder- 


BETHUNE  V.  CORBETT. 


501 


sleeve  was  desirous  of  getting  rid  of  the  opposition  to  his 
boat  thus  established,  and  he  applied  to  Mr.  Cameron  to 
purchase  the  securities  held  by  him.  On  the  29th  of  April, 
1856,  J.  H.  Cameron,  S.  B.  Harman,  and  James  Bovell 
assigned  over  the  Cotton  mortgage  to  Mr.  Gildersleeve,  and 
also  transferred  the  notes  held  against  the  Belleville  Com- 
pany to  him.  The  first  of  these  notes,  for  .£1000,  was  paid 
at  maturity.  The  second  note  was  sued  upon,  and  judgment 
obtained,  the  parties  having  refused  to  pay  until  they  could 
obtain  a  legal  title  to  the  boat.  Execution  was  issued  upon 
the  judgment,  directed  to  the  defendant,  who  advertised  in 
newspapers  the  boat,  and  sold  her  as  being  the  property  of 
the  Belleville  Company,  and  Mr.  Gildersleeve  bought  her. 
That  sale  was  afterwards  set  aside  by  the  court,  on  the 
ground  that  it  had  not  been  properly  conducted.  In  order  to 
obtain  possession  of  the  boat,  Mr.  Gildersleeve  caused  a  writ 
of  replevin  to  be  issued,  and  placed  in  the  sheriff's  hands. 
Before  this  writ  was  executed,  however,  Mr.  Gildersleeve 
procured  the  attorney  of  Dickey  &  Co.  to  issue  an  execution 
on  their  judgment  against  the  plaintiff.  This  was  issued  on 
the  28th  of  April,  1856,  and  indorsed  to  levy  12s.  lOd. 
for  the  debt  due,  besides  interest  and  costs.  The  defendant 
and  his  deputy  acted  upon  this  writ  entirely  under  the  in- 
structions of  Mr.  Gildersleeve,  who  represented  that  he  did 
not  think  any  one  had  any  legal  title  to  the  boat  but  him- 
self. He  shewed  the  deputy  his  mortgage  title,  and  claimed 
by  virtue  of  that,  and  wished  the  sheriff  to  execute  the  writ 
of  replevin,  but  the  sheriff  thought  the  execution  of  Dickey 
&  Co.  should  be  first  disposed  of.  Mr.  Gildersleeve  told  the 
deputy  sheriff  to  go  on  and  sell  under  it :  that  he  did  not 
think  the  plaintiff  really  had  any  title,  but  he  said  he  was 
anxious  to  unite  any  that  he  had  with  his  title  under  the  mort- 
gage. The  deputy  sheriff  told  the  defendant  what  Mr. 
Gildersleeve  represented  to  him,  and  that  he  believed  that 
Mr.  Gildersleeve  had  the  legal  title,  to  the  boat.  The  she- 
riff did  not  consult  any  legal  adviser  in  the  matter,  but 
acted  throughout  on  the  representations  of  and  on  what  Mr. 
Gildersleeve  told  him.  The  deputy  sheriff  swore  he  thought 
there  was  no  collusion  with  Mr.  Gildersleeve,  but  that  Mr, 
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Gildersleeve  was  acting  fairly  and  honestly  in  the  matter, 
Mr.  Gildersleeve  never  told  him,  however,  that  at  the  time 
he  was  pressing  the  sale  of  the  boat  he  was  fully  secured  in 
all  his  money  he  had  paid  to  Mr.  Cameron  for  the  assign- 
ment of  the  mortgage,  by  means  of  the  promissory  notes  of 
the  Belleville  Company,  which  had  been  assigned  to  him. 
The  only  advertisements  which  the  sheriff  caused  to  be  put 
up  of  this  sale  was  one  on  the  door-post  of  the  court  house 
in  Kingston,  about  one  hundred  feet  back  from  the  street, 
and  one  in  his  office  situated  in  the  court  house.  Several 
persons  who  were  interested  in  the  boat,  both  as  representing 
the  Belleville  Company  and  Donald  Bethune  &  Co.,  proved 
that  if  they  had  been  informed  of  or  knew  in  any  way  of 
this  execution  this  debt  would  have  been  paid,  and  the  boat 
never  have  been  allowed  to  have  been  sold  upon  it.  The 
sheriff's  sale  took  place  on  the  12th  of  May,  1856.  There 
were  only  some  three  or  four  persons  present.  Mr.  Draper, 
the  partner  of  Mr.  Gildersleeve,  and  Mr.  Gildersleeve, 
with  Mr.  McDonell,  were  present,  and  these  three  were  the 
only  persons  who  bid  upon  the  boat,  and  she  was  knocked 
down  to  Mr.  Draper  for  <£10.  The  sheriff  executed  a  bill  of 
sale  to  Mr.  Draper,  and  Mr.  Draper  on  the  16th  of  May 
transferred  her  to  Mr.  Gildersleeve.  After  that  Mr.  Gil- 
dersleeve got  possession  of  the  boat  by  means  of  the  writ  of 
replevin,  and  he  at  once  laid  her  up,  thus  getting  rid 
of  the  opposition  to  his  own  boat.  The  replevin  suit  was 
tried,  and  Mr.  Gildersleeve  succeeded  upon  that.  See  Gilder- 
sleeve V.  Corby  et  al.  (15  U.  C.  R.  150.) 

Mr.  Gildersleeve  was  examined  as  a  witness,  and  he 
admitted  that  his  object  in  purchasing  the  security  from 
Mr.  Cameron  was  to  get  if  possible  the  boat  into  his 
own  hands,  in  order  to  do  away  with  the  opposition  to 
himself,  and  that  all  the  steps  he  took  were  for  that 
purpose.  He  stated  that  after  he  purchased  the  boat, 
the  attorney  of  Dickey  &  Co.  complained  that  they  had 
realised  scarcely  any  thing  by  means  of  the  execution, 
and  he  said  rather  than  have  any  complaints  from  them  he 
would  pay  the  amount  of  their  judgment.  He  did  so,  and 
on  the  28th  of  February,  1857,  took  an  assignment  to  him- 
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self  of  their  judgment.  He  further  admitted  that  he  had 
been  paid  every  shilling  he  had  advanced  to  Mr.  Cameron, 
through  the  payment  of  the  notes  given  by  the  Belleville 
Company.  The  Belleville  Company,  not  being  able  to  pro- 
cure a  title  to  the  boat,  were  compelled  to  sue  upon  the  bond 
they  had  taken,  and  through  that  they  recovered  back  their 
£6000.  The  plaintiff  only  returned  from  Europe  after  all 
these  proceedings  had  terminated,  and  this  action  was  insti- 
tuted against  the  sheriff  for  misconduct  in  his  office.  As 
soon  as  Gildersleeve  got  possession  of  the  boat  he  laid  her 
up,  and  kept  possession,  and  still  had  it  by  the  legal  deter- 
mination in  his  favour.  The  plaintiff's  Company  lost  all 
advantage  of  the  sale  to  the  Belleville  Company,  and  lost 
also  the  boat. 

A  good  deal  of  evidence  was  given  to  the  jury,  to  shew 
what  the  value  of  the  boat  was  at  the  time  the  sheriff  sold 
the  plaintiff's  interest  in  her. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  coun- 
sel objected, — 1.  That  the  plaintiff  could  not  maintain  the  ac- 
tion in  his  own  individual  name. 

2.  That  upon  all  the  titles  put  in  it  was  shewn  that  the 
plaintiff  had  no  legal  title  to  the  boat :  that  in  fact  nothing 
passed  by  the  sheriff's  sale,  and  at  the  time  of  it  the  plain- 
tiff neither  had  the  possession  of  the  boat,  nor  was  entitled 
to  it. 

3.  That  there  was  no  evidence  to  establish  that  the  sheriff* 
was  guilty  of  misconduct  in  the  matter. 

The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  court  should  think  the  action 
not  sustainable,  or  that  the  evidence  was  insufficient  to 
charge  defendant  with  neglect  of  duty. 

He  charged  the  jury  that  if  Mr.  Gildersleeve  had  no 
other  security  for  his  money  than  the  boat  itself,  and 
relied  upon  that,  then  the  question  would  be  whether 
the  boat  at  the  time  of  sale  was  worth  any  more  than 
was  due  on  the  mortgage ;  but  that  as  the  fact  was  he  did 
not  at  all  rely  upon  the  boat  to  be  refunded  his  money,  upon 
the  security  of  the  notes  to  be  repaid,  the  question  was  very 
different.  In  that  case  it  was  very  clearly  established  by 
64  VOL.  XVIII. 
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Mr.  Gildersleeve  himself  that  he  had  been  repaid  all  his 
money,  independent  of  the  boat,  and  there  was  not  the 
slightest  doubt  that  Mr.  Gildersleeve  throughout  was  seek- 
ing to  destroy  the  plaintiff's  property  because  of  the  oppo- 
sition to  his  own  boat ;  and'the  only  question  to  be  tried  in  such 
case  was  whether  the  sheriff  was  legally  liable  for  Mr.  Gil- 
dersleeve's  conduct.  Under  the  circumstances  of  the  case 
the  learned  judge  held  that  he  was,  for  the  sheriff  relied 
upon  the  instructions  and  representations  of  the  very  person 
above  all  others  that  he  should  not  have  been  guided  by,  and 
was  culpable  in  not  seeking  and  acting  upon  the  advice  of  his 
own  counsel  and  legal  adviser :  that  as  a  matter  of  fact,  to  what 
extent  that  should  be  carried  the  jury  were  to  judge,  and  to 
enquire  to  what  extent  the  plaintiff  had  suffered  and  sustained 
injury. 

The  jury  found  a  verdict  for  defendant. 

UccleSy  Q.  C,  Grombie  with  him,  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence. 

Henderson  and  R,  A.  Harrison  shewed  cause. 

The  authorities  referred  to  are  cited  in  the  judgments. 

Robinson,  C.  J.— This  is  an  action  of  a  special  character, 
charging  the  sheriff  with  misconduct  in  his  office,  in  having, 
under  an  execution  against  the  plaintiff's  goods  for  a  sum 
less  than  X50,  sold  a  steamboat  belonging  to  the  plaintiffs 
called  the  "  City  of  Hamilton,"  which  was  of  the  value  of 
£6000.  The  ground  of  complaint  is  that  there  were  in  the 
boat  various  articles  of  loose  property  belongiog  to  the 
plaintiff,  such  as  tables,  chairs,  and  other  furniture  and 
equipments  of  the  boat,  out  of  which  this  small  -debt  could 
have  been  made,  but  that  the  sheriff  did  notwithstanding, 
in  disregard  of  his  duty,  wrongfully,  fraudulently,  negli- 
gently, carelessly,  and  illegally  sell  the  steamboat  with  its 
appurtenances  in  one  lot,  when  there  was  not  a  reasonable 
number  of  purchasers  present,  for  the  trifling  sum  of  XIO, 
by  which  the  plaintiff  avers  that  he  sustained  great  damage, 
namely,  £10,000. 
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The  defendant  denies  that  he  was  guilty  of  the  fraud  and 
illegal  conduct  imputed  to  him,  and  he  denies  also  that  the 
plaintiff  was  the  owner  of  the  property  sold, 
f  What  the  plaintiff  imputes  to  the  defendant  is  thus  cha- 
racterised by  Lord  Ellenborough  in  Phillips  v.  Bacon,  (9 
East  303,)  in  which  a  charge  of  the  same  nature  against  a 
sheriff  came  under  consideration,  in  an  action  on  the  case, 
such  as  this  is,  though  it  became  unnecessary  to  adjudge 
formally  in  that  case  upon  the  legal  consequences  of  such 
alleged  misconduct.  "If  the  question  had  arisen,''  Lord 
Ellenborough  observed,  "  I  should  have  been  inclined  very 
strongly,  from  the  argument  I  have  heard,  to  have  held  that 
if  the  sheriff,  or  his  officers  acting  for  him,  depart  so  entirely 
and  scandalously  from  their  duty  in  making  a  mock  sale  of 
the  goods  in  the  manner  which  has  been  represented  to  us, 
it  could  not  be  considered  as  a  sale  in  obedience  to  the  writ 

fieri  facias,  but  rather  a  conspiracy  to  despoil  the  plaintiff 
of  his  property,  and  would  bring  the  case  within  the  princi- 
ple of  the  six  carpenters'  case,  and  make  the  sheriff  a  tres- 
passer ah  initio.'' 

In  the  case  before  us  a  good  deal  of  evidence  was  heard 
on  both  sides,  and  upon  a  charge  from  the  learned  judge, 
which  is  not  complained  of,  the  jury  found  a  verdict  for  the 
defendant. 

We  cannot  tell  upon  what  particular  ground  the  jury 
came  to  the  conclusion  they  did,  whether  it  was  because 
they  acquitted  the  defendant  of  doing  any  thing  fraudu- 
lently or  contrary  to  his  duty,  or  because  they  did  not  find 
it  proved  that  the  property  sold  belonged  to  the  plaintiff,  or 
because,  for  any  other  reason  besides  that,  they  were  satis- 
fied that  the  plaintiff  had  sustained  no  damage  from  the  act 
complained  of. 

We  have  therefore  to  look  at  the  pleadings  and  evidence, 
to  see  whether  upon  any  ground  the  plaintiff's  action  clearly 
failed,  or  w^as  at  least  so  doubtfully  made  out  that  we  can- 
not certainly  say  that  the  jury  did  wrong  in  acquitting  the 
defendant  as  they  have  done.  And  we  have  also  to  consider 
that  this  is  an  action  against  a  public  officer  founded  wholly 
in  tort,  and  not  a  tort  of  such  an  ordinary  character  as 
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commonly  forms  the  foundation  of  the  actions  of  trespass  or 
trover  against  the  sheriff,  which  are  often  brought  to  try 
questions  of  title  to  goods,  but  a  tort  of  so  grave  and  pecu- 
liar a  character  that  it  implies  a  gross  departure  from  duty, 
either  for  a  fraudulent  purpose,  or  from  gross  carelessness 
and  neglect,  and  implies  at  first  sight,  as  has  been  said,  a 
conspiracy  of  a  criminal  character. 

This  requires  to  be  carefully  borne  in  mind,  because  upon 
a  charge  of  such  a  nature,  when  no  misdirection  is  complain- 
ed of,  a  court  must  have  great  difficulty  in  subjecting  the 
sheriff  to  a  second  trial  upon  the  merits,  for  that  would  seem 
to  be  inconsistent  with  a  leading  principle  which  pervades 
our  law,  and  could  not  properly  be  done  except  in  a  per- 
fectly clear  case. 

Now  as  to  one  of  the  grounds  of  complaint,  namely,  that 
the  sheriff  unnecessarily  sold  the  boat,  when  there  were 
many  loose  articles  in  and  about  her,  such  as  tables,  chairs, 
and  other  cabin  furniture,  out  of  which  the  trifling  sum  to 
be  levied  under  the  fi.  fa.  might  have  been  made,  the  boat, 
it  was  proved,  had  been  disposed  of,  during  the  plaintiff's 
absence  in  England,  by  persons  who  assumed,  in  conse- 
quence of  their  connexion  with  him,  that  they  had  a  right 
to  dispose  of  her,  or  at  least  that  he  would  confirm  their 
sale.  She  had  been  fitted  up  by  those  who  thus  bought 
her,'^nd  employed  for  some  time,  and  I  cannot  say  that  it 
was  proved  upon  the  trial  that  there  were  at  the  time  of  the 
seizure  any  articles  of  furniture  or  other  things  not  forming 
part  of  the  boat,  that  had  not  been  put  in  by  those  parties 
instead  of  by  Mr.  Bethune,  and  so  could  not  on  any  pre- 
tence have  been  sold  to  pay  his  debts.  The  fact  may  have 
been  so,  but  I  do  not  see  it  on  the  evidence. 

But  as  regards  the  other  cause  of  action — that  the  sheriff 
sold  a  valuable  boat  for  the  trifling  sum  of  <£10,  when  there 
were  only  three  persons  present,  and  without  his  having 
taken  the  proper  and  usual  means  for  making  the  intended 
sale  properly  known— «the  evidence  on  that  point  was  strong, 
and  could  hardly  fail  to  produce  the  impression,  unfavoura- 
ble to  the  conduct  of  the  sheriff,  which  it  did  produce  upon 
the  mind  of  the  learned  judge  at  the  trial. 
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It  appears  that  the  ji.  fa.  at  the  suit  of  Dickey  was  issued 
at  the  instance  of  Mr.  Gildersleeve,  if  not  placed  by  him  in 
the  sheriff 's  hands,  though  for  all  that  appears  he  had  not 
then  any  interest  in  the  judgment  on  which  it  issued,  and 
there  seems  to  have  been  a  good  deal  of  communication  be- 
tween him  and  the  sheriff  and  his  deputy  in  regard  to  the 
sale,  though  it  is  sworn,  on  the  other  hand,  that  the  selling 
under  the  fi.  fa.  before  executing  the  writ  of  replevin  which 
Gildersleeve  had  taken  out,  and  given  to  the  sheriff,  was  the 
result  of  a  consultation  between  the  sheriff  and  his  deputy, 
and  arose  entirely  from  an  idea  formed  by  them  of  what  it 
was  proper  to  do  upon  the  several  writs,  unaccompanied  by 
any  direction  or  persuasion  of  Gildersleeve,  who  swears  also 
positively  that  the  sheriff  was  not  indemnified  by  him,  as  it 
was  surmised  he  had  been. 

It  is  in  evidence,  however,  that  Mr.  Gildersleeve  did  ex- 
press to  the  sheriff  his  desire  to  have  his  title  to  the  steam- 
boat confirmed,  by  becoming  the  purchaser  of  any  interest 
in  her  that  could  be  sold  upon  the  execution  against  Beth- 
une,  though  he  explained  the  position  in  which  he  stood  as 
holding  the  assignment  of  the  boat,  and  all  the  interest 
under  Cotton's  mortgage,  and  was  earnest  in  contending 
that  he  was  already  the  owner  of  the  boat,  and  that  Bethune 
really  had  no  legal  interest  in  her. 

But  the  sheriff,  believing,  as  he  most  probably  did,  that 
he  could  legally  sell  the  equity  of  redemption  in  the  boat 
under  the  fi,  fa.,  if  that  was  necessary  for  making  the 
money,  should  still  have  considered  that  in  making  such  sei- 
zure and  sale  he  had  a  duty  to  discharge  towards  both  the 
plaintiff  and  the  defendant  in  the  writ,  and  should  not,  con- 
trary to  that  duty,  do  or  omit  any  thing  to  the  prejudice  of 
either,  in  order  to  make  the  execution  subservient  to  the 
wishes  or  interests  of  any  third  party.  Whether  he  did  or 
did  not  act  upon  the  prompting  of  Mr.  Gildersleeve,  instead 
of  acting  independently  upon  his  own  judgment,  and  upon 
the  opinion  of  his  own  legal  adviser,  is  a  point  on  which  the 
evidence  is  not  altogether  consistent,  though  it  certainly  is 
such  as  to  give  rise  to  strong  impressions  that  the  sheriff 
was  not  acting  altogether  with  a  view  to  the  execution  of 
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the  writ,  and  in  order  to  levy  the  money  for  the  benefit  of 
the  plaintiff,  without  unnecessary  damage  or  inconvenience 
to  the  defendant ;  and  at  any  rate,  there  are  the  facts  that 
the  intended  sale  was  not  advertised  as  sheriff's  sales  usually 
are ;  that  only  three  people  attended,  and  none  of  those 
persons  from  whom  any  competitive  bidding  was  to  be  ex- 
pected, and  that  the  steamer  was  knocked  down  in  the  she- 
riff's office  to  a  bidder,  for  .£10,  which  bidder  transferred 
his  interest  soon  after  to  Mr.  Gildersleeve. 

In  fact  the  proceeding  had  not  the  appearance  or  charac- 
ter of  a  sheriff's  sale  in  the  manner  of  its  being  published 
or  conducted,  and  if  the  sheriff  had  an  idea  that  he  was 
putting  up  any  valuable  and  real  interest  in  the  steamer, 
which  it  could  be  an  object  to  any  body  to  buy,  it  would 
have  been  scandalous  in  him,  to  use  the  words  of  Lord 
Ellenborough  in  Phillips  v.  Bacon,  to  dispose  of  the  interest 
in  that  manner.  And  if,  assuming  the  statement  made  to 
him  by  Mr.  Gildersleeve  to  be  perfectly  correct,  I  mean  in 
regard  to  the  mortgage  and  assignment,  and  to  his  actual 
interest  in  the  boat,  the  sheriff  was  persuaded  that  no  one 
had  any  real  interest  in  her  but  Gildersleeve,  and  so  thought 
that  he  could  injure  no  one  by  putting  up  the  boat  as  a 
matter  of  form,  in  order  that  Mr.  Gildersleeve  might  bid 
her  off  if  he  chose,  he  ought  at  least  to  have  considered  that 
if  Gildersleeve  had  any  object  to  be  answered  by  buying 
Bethune's  interest,  that  was  an  object  to  be  only  gained  by 
divesting  Bethune  through  the  sale,  of  something  which  the 
other  thought  it  material  to  himself  to  acquire  ;  and  that 
therefore  it  was  right  that  the  sale  should  be  conducted  by 
the  sheriff  in  the  usual  manner,  and  with  the  usual  care 
taken  to  make  every  one  concerned  aware  of  what  was 
going  to  be  done,  and  to  afford  an  opportunity  for  that  pub- 
lic competition  which  could  be  looked  upon  as  some  test  of 
the  value  of  the  interest  to  be  sold. 

If  the  sheriff  deviated  from  this  regular  course,  as  he  cer- 
tainly seems  to  have  done,  he  took  upon  himself  the  respon- 
sibility for  any  legal  damage  that  might  accrue  either  to  the 
plaintiff  or  the  defendant  in  the  writ,  from  such  irregularity ; 
and  it  would  be  no  answer,  I  think,  for  him  to  offer  to  an 
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action,  that  if  the  now  plaintiff  had  an  interest  in  the  boat 
of  some  value  above  the  amount  of  the  mortgage,  he  was  not 
aware  of  the  fact,  or  that  the  injury  which  had  happened  to 
Bethune  in  consequence  of  the  sale  occurred  in  some  way 
which  he,  the  sheriff,  had  no  reason  to  expect. 

Still,  however,  the  question  remains,  did  the  now  plaintiff, 
Bethune,  in  fact  sustain  any  damage  from  the  sale  being 
conducted  as  it  was  ?  I  mean  any  substantial  legal  damage. 
If  he  did  not,  we  should  not,  I  think,  put  the  sheriff  a  second 
time  upon  his  trial  in  a  case  of  this  kind,  where  no  misdi- 
rection is  complained  of.  This  question,  whether  Bethune 
has  really  sustained  any  damage,  is  the  point,  I  think,  on 
which  the  case  turns,  and  there  is  some  difficulty  in  it  from 
peculiar  circumstances  that  have  arisen  in  the  absence  of  Mr. 
Bethune. 

In  addition  to  the  full  and  clear  statement  of  the  case 
made  by  the  learned  judge  who  heard  the  cause,  it  is  to  be 
>  considered  that  Cotton's  mortgage  by  the  terms  of  it  ex- 
pressly authorised  him  in  case  of  default  to  sell  or  lease  the 
boat.  That  is  a  clear  power  of  sale,  and  though  nothing  is 
said  in  the  deed  about  his  paying  over  to  Bethune  any  sur- 
plus that  the  boat  might  sell  for  above  the  money  due  upon 
the  mortgage,  he  would  no  doubt  have  had  to  account  for 
any  such  surplus  if  he  had  disposed  of  the  absolute  property 
in  the  boat  under  the  power  of  sale.  If  he  had  done  so,  no 
interest  in  the  boat  could  have  remained  in  Bethune ;  but  it 
is  clear  that  the  assignment  made  by  Cotton,  though  not  in 
form  a  mere  assignment  of  the  security,  was  so  in  effect,  for 
he  expressly  declared  in  the  deed  that  the  sale  was  to  be 
subject  to  the  equity  of  redemption,  having  recited  fully  the 
previous  transaction.  This  would  shew  that  in  the  view  of 
a  court  of  equity  all  Cotton  meant  to  sell  or  did  sell  was  his 
interest  as  mortgagee,  though  what  a  court  of  law  must  take 
to  be  the  effect  of  Cotton's  assignment  may  be  a  different 
question. 

So  in  the  subsequent  assignments  to  Cameron,  Harman, 
and  Bovell,  and  by  them  to  Gildersleeve,  the  transfer  is 
made  subject  to  the  equity  of  redemption,  shewing  that  all 
the  assignees  wished  to  be  understood  as  parting  with  was 
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the  mortgage.  It  is  argued  from  this  that  under  the  23rd 
clause  of  our  statute  8  Vic,  ch.  5,  Bethune,  the  mortgagor, 
must  still  be  regarded  as  owner  "  as  if  no  such  transfer 
had  been  made^'  for  that  is  the  language  of  our  statute,  in 
which  respect  it  differs  from  the  imperial  acts  17  and  18 
Vic,  ch.  104,  sec  70.  On  the  other  hand  it  is  contended, 
on  the  authority  of  a  late  case  in  England,  Kitchen  v.  Ir- 
vine, (5  Jur.  N.  S.  118,)  that  Bethune's  equity  of  redemption 
could  not  be  sold  in  execution,  for  that  would  be  inconsistent 
with  the  reservation  in  the  act  in  favour  of  the  mortgagee's 
right  to  avail  himself  of  his  security.  Of  course  if  Bethune's 
right  could  not  be  sold  by  the  sheriff,  then  nothing  can  have 
passed  by  the  sale  that  took  place,  and  the  plaintiff  has  not 
suffered  the  loss  that  he  complains  of,  for  it  must  be  remem- 
bered that  the  boat  was  not  taken  out  of  Bethune's  posses- 
sion by  the  sheriff,  but  taken  from  the  Belleville  Company, 
to  whom  Bethune's  partner  had  sold  the  boat. 

In  the  case  in  this  court  of  Gildersleeve  v.  Corby  et  al., 
(15  U.  C.  R..  150,)  the  effect  of  the  23rd  clause  of  our  sta- 
tute 8  Vic,  ch.  5,  underwent  some  consideration,  but  the 
facts  in  evidence  made  the  question  in  fact  immaterial. 
Gildersleeve  was  then  urging  his  claim  to  the  boat  both 
under  the  mortgages  and  under  the  sale  made  by  the  sheriff.  * 
It  was  objected  that  his  title  under  the  mortgage  and  assign- 
ments could  not  be  made  good  on  account  of  defects  in  the 
registration  of  ownership,  and  of  the  subsequent  assign- 
ments. We  did  not  think  the  objections  fatal,  but  remarked 
that  the  plaintiff  holding  under  the  two  claims  must  be  enti- 
tled under  the  one  or  the  other,  for  if  the  mortgage  which 
he  held  was  legal,  then  he  had  a  clear  right  to  the  posses- 
sion, and  if  there  were  no  valid  mortgage  by  reason  of  the 
defects  alleged,  then  there  could  be  no  question  upon  the 
legality  of  the  other  title  under  the  sheriff's  sale. 

There  was  another  case  in  this  court  of  Watkins  et  al.  v. 
Corbett,  (6  U.  C.  R.  587,)  in  which  a  sheriff's  sale  had  taken 
place  of  an  equity  of  redemption  in  a  ship  mortgaged,  under 
an  execution  against  the  goods  of  the  mortgagor,  but  there 
the  plaintiffs  founded  their  title  upon  another  mortgage 
made  to  them  of  the  same  ship,  in  which  the  certificate  of 
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ownership  had  not  been  recited,  and  their  mortgage  fell  to 
the  ground  for  that  reason,  so  that  the  question  of  the 
legality  of  the  sheriff's  sale  under  which  the  defendants 
were  claiming  did  not  come  up,  for  the  plaintiffs  failed  in 
proving  their  interest. 

I  had  a  strong  impression,  I  think,  while  those  cases  were 
before  us,  that  under  our  23rd  clause  an  equity  of  redemp- 
tion in  a  vessel  mortgaged  could  be  sold  when  the  mortgagee 
had  not  taken  possession,  in  the  same  manner  as  an  equity  \ 
of  redemption  in  all  other  chattels  can  now  be  sold  under 
the  statute  20  Vic,  ch.  3,  and  1  do  not  assume  against  the 
plaintiff  in  this  case  that  it  could  not  then  be  legally  sold  in 
execution  under  the  23rd  clause,  though  if  it  could  not  be, 
then  the  plaintiff 's  claim  to  damages  would  fail  on  that  * 
ground,  because  if  the  sheriff's  sale  could  not  affect  his 
interest  it  was  a  mere  idle  ceremony,  and  it  would  be  the 
same  thing  to  him  whether  what  the  sheriff  had  no  right  to 
sell  was  bid  off  for  .£10  or  £10,000. 

But  upon  the  other  ground,  that  a  sale  conducted  as  this 
was  could  not  bind  any  right  that  the  plaintiff  had,  I  come 
to  the  conclusion  that  he  can  have  received  no  legal  damage 
from  the  sale.  What  he  complains  of  in  the  declaration  is 
not  that  his  property  was  sold  under  process  which  could 
not  attach  upon  it,  but  that  the  sheriff  sold  it  recklessly,  for 
less  than  he  could  have  got  for  it,  and  sold  it  when  he  need 
not  have  sold  it  at  all,  but  might  have  sold  other  goods  of 
less  value ;  and  he  can  have  sustained  no  substantial  dam- 
age from  that  cause  if  the  sale,  made  as  it  was,  were  invalid, 
and  such  as  the  law  w^ill  not  admit  to  have  been  effectual. 
I  think  that  is  the  case  here.  I  think  we  are  justified  in 
looking  upon  the  bid  as  made  on  behalf  of  Mr.  Gildersleeve, 
and  in  privity  with  him,  and  I  think  he  can  gain  no  advant- 
age to  himself  by  a  sale  conducted  as  that  was,  and  made  at 
his  instance,  though  he  may  not  have  cared  whether  the  sale 
was  made  before  or  after  his  writ  of  replevin  was  executed. 

And  there  is  besides  the  further  consideration  behind,  that 
the  evidence  was  strong  to  shew  that  after  all  no  injury 
could  really  have  accrued  to  the  plaintiff,  for  that  what  was 
attempted  to  be  sold—- namely,  the  value  of  the  interest  over 
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and  above  the  mortgage — was  at  the  time  worth  nothing, 
and  could  have  been  sold  for  nothing  if  it  had  been  offered 
in  the  most  public  manner,  and  under  every  advantage,  and 
if  the  right  to  sell  it  under  execution  had  been  clear. 

We  have  no  doubt  the  jury  may  have  believed  that,  for 
there  was  evidence  from  witnesses  who  were  unimpeached  to 
that  effect.  One  said  he  did  not  think  the  boat  could  have 
been  sold  at  that  time  for  more  than  £1500,  another  valued 
her  at  about  £2000. 

It  was  not  proved  at  the  trial  what  sum  was  due  upon 
Cotton's  mortgage  at  the  time  of  the  sheriff's  sale.  For  all 
that  appeared,  the  £3750  was  still  unpaid,  and  if  it  was, 
there  seems  no  reason  to  think,  from  the  evidence,  that  there 
was  really  any  chance  of  the  boat  being  sold,  or  rather  Mr. 
Bethune's  interest  in  her,  for  any  thing  beyond  such  a  sum. 
If  that  sum  had  been  reduced  by  payments  to  any  great 
extent,  the  sheriff  should  of  course  have  been  made  aware  of 
it,  otherwise  that  fact  could  not  be  expected  to  influence  his 
conduct.  But  perhaps  it  had  not  yet  been  reduced,  though 
it  is  plain  from  the  evidence  that  Mr.  Gildersleeve  was  re- 
solved to  make  use  of  the  notes  which  he  held  for  the  purpose 
of  getting  back  the  money  which  he  had  paid  to  Messrs. 
Cameron,  Harman,  and  Bovell.  As  they  had  desired  nothing 
more  than  to  get  their  money  which  they  had  advanced  on 
the  security  of  Cotton's  mortgage,  they  willingly  transferred 
to  Gildersleeve  with  the  mortgage,  or  with  the  boat,  the 
notes  of  the  Belleville  company,  which  had  been  given  over 
to  them  as  collateral  security ;  and  considering  how  steam- 
boat property  had  fallen  after  the  completion  of  the  Grand 
Trunk  Railway,  it  is  likely  that  Mr.  Gildersleeve  would  not 
have  ventured  to  make  the  purchase  if  he  had  not  been  made 
secure  of  getting  back  the  money  which  he  had  paid  by 
means  of  those  notes.  At  the  same  time  he  could  not  fail 
to  consider  that  in  proportion  as  those  notes  should  be  paid 
up,  his  hold  upon  the  boat  as  assignee  of  Cotton's  mortgage 
would  become  less,  and  would  at  last  cease  altogether ;  and 
this  we  may  suppose  made  him  anxious  to  purchase  up  any 
interest  above  the  incumbrance  which  could  under  any  cir- 
cumstances be  claimed  by  Mr.  Bethune,  otherwise,  when  the 
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notes  should  be  paid,  the  mortgage  debt  would  be  paid,  and 
he  might  lose  the  control  of  the  boat.  This  it  seems  he  de- 
sired to  prevent  by  having  Bethune's  interest  sold  under 
Dickey's  judgment,  though  he  does  not  seem  to  have  taken 
an  assignment  of  that  judgment  till  afterwards.  Of  course  ^ 
there  was  nothing  wrong  in  this  wish,  but  then,  if  any  advan- 
tage was  expected  to  be  derived  from  the  sheriff's  sale,  it 
should  have  been  published  and  conducted  in  the  usual  man- 
ner, for  besides  the  propriety  of  giving  a  fair  opportunity  to 
any  agent  of  Mr.  Bethune's  in  his  absence  to  prevent  the 
sale  by  paying  the  execution,  others  might  have  had,  or  sup- 
posed they  had,  an  object  in  acquiring  the  interest,  whatever 
it  was,  that  it  was  proposed  to  sell ;  and  the  same  opportunity 
that  is  afforded  in  other  cases  for  open  competition,  should 
have  been  afforded  in  this  case.  ( 

If  Mr.  Gildersleeve  should  be  obliged,  in  a  proper  proceed- 
ing for  that  purpose,  which  this  action  is  not,  to  give  up  the 
boat,  or  pay  its  value,  on  the  ground  that  Bethune's  equity 
of  redemption  has  not  become  his,  but  continues  in  Bethune, 
either  because  it  could  not  be  sold  in  execution,  or  because 
it  was  sold  in  such  a  manner  that  the  sale  cannot  be  held  to 
have  passed  the  interest,  then  the  position  of  the  parties 
would  be  this  :  The  Belleville  company  will  have  got  back 
the  .£6000  paid  by  them  for  the  boat,  to  which  they  never 
got  a  title,  and  which  has  been  taken  from  them  by  Bethune's 
mortgagee,  or  rather  by  his  assignees.  They  may  neverthe- 
less have  lost  much,  but  that  has  been  the  consequence  of 
their  venturing  to  buy  from  persons  who  they  knew  had  not 
the  legal  right  to  sell  without  Bethune's  concurrence,  and  all 
things  considered  they  have  probably  got  well  out  of  the 
greater  difficulty  of  having  the  boat  left  on  their  hands^ 
Those  who  have  been  compelled  to  pay  them  the  £6000, 
have  unfortunately  suffered  a  very  serious  loss  from  engaging 
for  what  they  found  themselves  unable  to  accomplish.  The 
Belleville  Company  were  careful  to  require  an  undertaking 
from  them  that  Mr.  Bethune  would  within  a  limited  time 
make  them  a  good  title  to  the  boat.  Why  they  could  not 
procure  this  to  be  done  was  not  shewn ;  but  failing  in  what 
they  had  promised,  the  consequence  was  inevitable,  that 


514       queen's  bench,  trinity  term,  28  VIC,  1859. 


those  who  had  purchased  in  reliance  upon  their  guarantee 
should  at  least  recover  from  them  what  they  had  paid  for 
the  boat. 

Mr.  Gildersleeve  has  received,  it  appears,  the  benefit  of 
all  that  he  bought  from  Mr.  Cameron,  and  the  other  trustees, 
namely,  the  mortgage  debt ;  and  he  could  not  reasonably 
complain  if  he  were  required  to  give  up  the  boat  thus  re- 
lieved from  the  incumbrance  to  the  mortgagor  ;  and  Bethune 
and  company  would  in  that  case  get  back  the  boat,  having  in 
effect  paid  up  the  mortgage  on  her,  and  they  never  could 
have  expected  to  get  her  without.  Still  there  can  be  little 
doubt  that  one  or  more  of  the  parties,  if  not  all  of  them, 
will  have  suffered  damage  in  various  ways  from  the  litigation 
and  the  transactions  about  this  unfortunate  steamboat.  But 
whether  they  are  damages  for  which  they  can  enforce  com- 
pensation, and  in  what  court,  and  by  what  proceedings,  are 
points  which  we  are  incapable  of  determining  in  this  action. 

We  are  here  only  called  upon  to  decide  whether  we  should 
grant  a  new  trial  on  the  law  and  evidence.  I  think  we  should 
not,  for  no  misdirection  is  complained  of.  The  jury  have, 
upon  a  full  trial  of  the  merits,  acquitted  the  defendant  of 
misconduct,  and  we  do  not  see  that  the  plaintiff*  can  be  held 
to  have  sustained  any  substantial  damage  from  the  wrong 
complained  of,  for  at  the  time  of  the  sale  Mr.  Gildersleeve 
had  a  clear  legal  right  to  take  the  boat  into  his  possession 
under  the  terms  of  the  mortgage,  and  could  as  well  have 
done  it  before  the  sale  as  after ;  and  as  to  the  plaintiff's 
equity  of  redemption,  if  it  was  worth  any  thing,  which  upon 
the  evidence  the  jury  probably  did  not  believe  it  was,  I  con- 
sider, for  the  reasons  I  have  stated,  that  it  could  not  be 
affected  by  a  sheriff's  sale  conducted  as  this  was,  and  the 
going  through  the  mere  form  of  the  sale  without  the  reality 
made  no  actual  change  in  the  rights  of  the  parties,  as  it  cer- 
tainly did  not  in  regard  to  the  possession  of  the  boat. 

I  think  therefore  the  rule  must  be  discharged ;  and  I  must 
say  that,  whatever  may  be  the  effect  of  the  reservation  of  the 
equity  of  redemption  expressed  in  the  deed  by  Cotton,  and 
in  the  subsequent  deeds,  I  do  not  see  clearly  how  we  can 
deny  that  the  defendant  was  entitled  to  succeed  upon  the 
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plea  denying  the  plaintiff's  property  in  the  boat,  for  that 
means  his  legal  property  in  her,  and  not  an  equity  of 
redemption. 

The  deed  by  Bethune  to  Cotton  gives  a  clear  right  to 
Cotton  to  sell  or  lease  the  boat  in  case  of  default,  and  to 
convey  and  assure  her  when  so  sold.  The  deed  by  Cotton 
to  Mr.  Cameron  and  Colonel  Muter  recites  this  mortgage, 
and  that  default  had  been  made  by  Bethune,  and  by  it  he 
sells  and  assigns  to  them  the  said  steain  vessel,  subject  how- 
ever to  the  equity  of  redemption.  They  in  like  manner  sell 
and  assign  the  steamer  to  Messrs.  Cameron,  Harman  and 
Bovell,  and  they  sell  and  assign  the  steamer  to  Gildersleeve. 

That  the  legal  title  to  the  boat  did  not  pass  under  these 
several  assignments, ,  and  the  power  to  sell  contained  in  the 
original  mortgage,  is  more  than  I  am  prepared  to  hold, 
sitting  in  a  court  of  law,  though  undoubtedly  the  last  holder 
of  the  mortgage  would  be  compelled  by  a  court  of  equity  to 
give  her  up  on  payment  in  full  of  the  original  mortgage  debt ; 
and  if  the  legal  estate  has  been  divested  from  Bethune  under 
the  power  of  sale,  whatever  room  there  might  be  for  questions 
in  a  court  of  equity,  the  verdict  for  the  defendant  would  be 
right  upon  the  second  plea,  independently  of  the  other 
matters  to  be  considered  in  this  case. 

I  think  the  rule  nisi  for  a  new  trial  should  be  discharged. 

Burns,  J. — This  action  against  the  sherilF  has  grown  out 
of  the  decision  of  the  case  of  Gildersleeve  v.  Corby  et  al., 
(15  U.  C.  R.  150,)  and  what  was  said  by  the  judges  in 
Cotton  et  al.  v.  Corby  et  al.,  (7  Grant  Ch.  Hep.  50.)  At 
the  trial,  for  the  purpose  of  obtaining  the  opinion  of  the 
jury,  I  assumed  that  Gildersleeve  did  acquire  a  legal  title 
to  the  steamer  under  and  by  virtue  of  the  sheriiF 's  sale  upon 
the  ji.  fa.  of  Dickey  and  Neil  against  Bethune,  for  it  could 
not,  without  assuming  that,  be  held  that  this  plaintiff  could 
maintain  any  action  against  the  sheriff  for  selling  under 
value.  Then,  taking  the  case  of  Gildersleeve  v.  Corby  as 
establishing  that  Gildersleeve  had  so  acquired  a  legal  title 
to  the  vessel,  the  only  questions  for  the  jury  were  whether 
there  was  established  collusion  between  the  sheriff  and  Gilder- 
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sleeve,  and  if  so,  what  damage  the  plaintiff  had  sustained  in 
consequence.  Mr.  Gildersleeve  did  not  by  any  means  con- 
ceal that  his  conduct  was  all  directed  towards  getting  rid  of 
and  suppressing  the  opposition  to  his  own  steamer,  and  the 
evidence  disclosed  that  he  was  by  no  means  particular  as  to 
the  mode  by  which  he  could  accomplish  the  end.  It  did 
appear  to  me  that  his  acts  were  illegal,  and  by  no  means 
in  accordance  with  the  position  in  which  he  stood  as  assignee 
of  the  mortgage,  and  endeavouring  by  those  means  to  obtain 
possession  of  the  vessel,  and  at  the  time  having  the  security 
of  promissory  notes  of  parties  totally  independent  of  the 
plaintiff's  company,  but  which  had  been  transferred  to  him 
by  them,  and  from  ,which  he  well  knew  he  should  realize 
every  shilling  of  the  money  he  paid  for  the  steamer,  and 
which  in  fact  he  did  subsequently  realize. 

The  jury,  by  their  verdict  for  the  defendant,  have  shewn 
they  did  not  think  there  was  any  complicity  established  be- 
tween the  sheriff  and  Gildersleeve.  Besides,  the  jury  may 
have  thought  that  Mr.  Gildersleeve  was  rather  the  proper 
person  for  the  plaintiff  to  have  attacked,  on  the  ground  that 
he  used  his  position  of  mortgagee  to  obtain  the  possession 
of  the  property  under  a  sheriff's  sale  as  against  the  mort- 
gagor, and  having  done  so  destroy  it  for  all  practical  pur- 
poses, knowing  that  he  should  be  reimbursed  his  money  from 
another  source. 

Now  that  we  are  called  upon  by  the  plaintiff  to  examine 
whether  the  verdict  of  the  jury  be  right  in  law,  we  have  to 
see  what  the  effect  of  the  sheriff's  sale  was  upon  that  writ  of 
fi.  fa.  of  Dickey  and  Neil.  The  plaintiff  had  no  cause  to 
complain  of  my  charge  to  the  jury,  provided  he  had  in  truth 
a  legal  cause  of  action  against  the  sheriff  arising  from  that 
act,  for  I  could  not  help  expressing  my  opinion  that  the 
sheriff  was  much  to  blame  in  acting  upon  the  advice  and 
representations  of  Mr.  Gildersleeve,  rather  than  take  the 
advice  of  his  own  legal  adviser,  when  from  Mr.  Gildersleeve's 
position  it  was  palpable  that  he  must  have  some  end  of  his 
own  to  serve  in  pressing  a  sale  of  his  own  property  as 
mortgagee. 

The  defendant  relies  upon  the  recent  case  of  Kitchen  v. 
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Irvine,  (5  Jur.  N.  S.  118,)  to  establish  that  no  legal  interest 
passed  by  means  of  the  sale  of  the  plaintiff 's  equity  of  re- 
demption to  Mr.  Gildersleeve,  and  consequently  that  there  was 
no  legal  damage  sustained  by  the  plaintiff  by  that  act.  The 
point  raised  in  the  present  case  was  not  taken,  nor  did  the 
decision  in  Gildersleeve  v.  Corby  et  al.  turn  upon  it.  It  was 
not  necessary  that  it  should  do  so.  Mr.  Gildersleeve  was  the 
assignee  of  the  mortgage,  and  had  a  legal  title  to  the  posses- 
sion of  the  steamer  under  that  title.  As  against  the  parties 
then  in  possession,  and  who  also  claimed  title  from  the  mort- 
gagor, his  answer  was  double :  not  only  that  he  claimed  as 
mortgagee,  but  he  said  he  had  bought  the  title  of  the  mort- 
gagor, if  he  had  any  remaining  which  could  be  sold,  and 
therefore  was  entitled  to  have  possession  of  the  boat  as 
against  them.  The  case  of  Kitchen  v.  Irvine  does  not 
therefore  conflict  with  the  case  of  Gildersleeve  v.  Corby,  nor 
with  what  was  said  by  the  Court  of  Chancery  in  Cotton  v. 
Corby,  when  the  present  plaintiff's  company  applied  to  the 
Court  of  Chancery  for  a  specific  performance  of  the  contract 
of  sale  of  the  steamer  to  the  Belleville  Company.  It  was 
obvious  that,  quite  independent  of  the  question  whether  the 
sheriff's  sale  transferred  the  legal  right  in  the  vessel  to  Mr. 
Gildersleeve,  the  court  would  not,  in  the  case  of  property  of 
that  description,  so  liable  to  alteration  and  deterioration, 
decree  a  specific  performance  of  the  contract,  after  the 
position  of  the  parties  had  been  so  materially  altered,  and 
altered  too  by  the  acts  of  the  vendee,  or  rather  assignee, 
claiming  through  and  from  the  plaintiff.  And  so  here,  in 
this  action  against  the  sheriff,  if  no  title  passed  to  Mr. 
Gildersleeve  by  the  sheriff's  act,  then  the  plaintiff's  remedy 
for  the  destruction  of  the  property  must  be  against  Mr. 
Gildersleeve,  who  abused  his  position  of  mortgagee  and 
trustee  of  it  to  effect  its  destruction. 

The  provisions  of  our  act  8  Yic,  ch.  5,  sec.  23,  are  similar 
to  those  in  6  Geo.  IV.,  ch.  110,  and  in  substance  repeated 
again  in  the  imperial  act  17  &  18  Vic,  ch.  104,  sec.  70, 
and  under  these  provisions  the  court  held  that  the  mortgagee 
was  entitled  to  accruing  freight. — See  Dean  v.  McGhie,  (4 
Bing.  45,)  and  Kerswill  v.  Bishop,  (2  C.  &  J.  529.)  The 
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Chancellor  says,  in  Cotton  v.  Corby,  that  he  should  have 
doubted  whether  a  clause  intended,  as  he  construes  it,  to 
relieve  mortgagees  from  responsibility  for  repairs  and  sup- 
plies growing  out  of  their  position  as  legal  registered  owners, 
would  have  the  effect  of  authorising  the  sale  of  an  equity  of 
redemption.  I  agree  with  him  that  the  exception  cannot  be 
construed  to  have  the  effect  of  conferring  that  power,  for  if 
it  could  it  would  have  the  effect  of  destroying  the  mortgagee's 
property  altogether.  That  this  is  plain,  I  think,  appears 
from  the  provisions  of  the  24th  section  of  8  Vic,  ch.  5,  and 
the  72nd  section  of  the  imperial  act  17  &  18  Vic,  ch.  104. 

In  our  act  these  words  are  introduced,  which  are  not  con- 
tained in  the  last  of  the  English  acts,  namely,  "nor  shall 
the  person  or  persons  making  such  transfer  be  deemed  by  ' 
reason  thereof  to  have  ceased  to  be  an  owner  or  owners  of 
such  ship  or  vessel,"  though  in  the  act  6  Geo.  IV.  Look- 
ing at  the  context  of  the  clause,  I  do  not  apprehend  the 
introduction  of  these  words  in  our  act  sanctioned  the  idea 
or  notion  that  any  new  power  was  thereby  given  to  persons 
dealing  with  the  mortgagor  of  a  vessel,  which  they  had  not 
previously.    I  look  upon  that  expression  as  only  making 
more  clear  what  the  legislature  intended,  namely,  that  until 
the  mortgagee  exerted  his  title,  and  assumed  possession  of 
the  ship  or  vessel,  the  mortgagor  alone  would  be  responsible 
for  repairs,  supplies,  and  whatever  was  necessary  for  navi- 
gating the  vessel.  The  case  of  Watkins  v.  Corbett,  (6  U.  C. 
H.  587,)  though  in  that  case  the  sheriff  enforced  an  execu- 
tion against  a  vessel  under  mortgage,  does  not  affect  the 
present  one.    Before  the  present  question  could  be  called 
up  for  decision  in  that  case,  it  had  to  be  first  determined 
whether  there  could  be  a  legal  transfer  by  mortgage  without 
the  certificate  of  registry  of  ownership  being  recited  in  the 
transfer,  and  the  court  decided  there  could  not.    The  ques* 
tion  then,  in  the  abstract  form,  whether  the  sheriff  upon  a 
fi,  fa.  against  the  mortgagor  could  sell  his  equity  of  redemp- 
tion  in  a  vessel,  I  conceive  was  not  determined  in  any  case 
in  our  courts.    The  case  of  Kitchen  v.  Irvine  does  deter- 
mine the  point.    There  cannot,  I  apprehend,  be  any  reason 
for  the  court  deciding  in  that  manner  by  reason  of  the  ab- 
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sence  of  those  words  from  the  last  English  act,  for  if  that 
were  so,  then  this  anomaly  in  the  English  law  must  have 
existed,  namely,  that  6  Greo.  IV.,  ch.  110,  must,  in  respect 
of  an  equity  of  redemption  in  ships,  have  placed  this  matter 
upon  a  different  footing  than  it  stood  at  common  law,  and 
the  last  statute  17  &  18  Vic,  ch.  104,  would,  according  to 
the  decision  of  Kitchen  v.  Irvine,  be  again  restoring  the 
common  law.  I  cannot  imagine  the  two  statutes  would  ever 
receive  such  a  construction,  and  if  not,  then  it  appears  to  me  it 
strengthens  the  argument,  that  the  words  of  the  statute  of 
Geo.  IV.  introduced  into  our  act,  were  merely  for  the  purpose 
of  explaining  more  clearly  what  was  intended  as  to  the  liabi- 
lity of  mortgagees,  and  not  making  any  alteration  of  the 
law  as  respects  the  mortgagor's  equity  of  redemption. 

The  defendant  pretending  to  sell  the  equity  of  redemption 
in  the  steamer  in  question  did  not  therefore  destroy  any 
legal  right  which  the  plaintiff  then  had ;  for  he  had  no  such 
right  to  be  destroyed  at  that  time ;  the  legal  title  was  then 
vested  in  Mr.  Gildersleeve  himself,  who  bought  under  the 
ji.fa.  The  sheriff  could  not  destroy  the  plaintiff's  equitable 
rights  against  those  who  were  liable  to  him,  and  those  rights 
remain  the  same  as  they  ever  were,  for  any  thing  the  defend- 
ant has  done.  However  much  we  may  think  the  defendant 
was  to  blame  in  allowing  himself  to  be  acted  upon  and  per- 
suaded to  assist  Gildersleeve  in  his  schemes  to  destroy  the 
usefulness  of  the  steamer,  in  being  employed  in  some  man- 
ner which  would  help  to  pay  the  debt  due  upon  her,  and  to 
get  her  out  of  the  way  of  opposing  his  boat,  we  must  see 
that  a  legal  damage  results  to  the  plaintiff  from  his  act,  for 
without  that  the  action  cannot  be  sustained.  See  Williams 
v.  Mostyn,  (4  M.  &  W.  145,)  and  Wylie  v.  Birch  (4  Q.  B. 
566.) 

The  verdict  in  the  defendant's  favour  must  therefore 
stand,  and  the  rule  be  discharged. 
McLean,  J.,  concurred. 

Rule  discharged. 
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Henderson  v.  Fortune. 

Sheriff— Action  for  seizing  goods — Damages — Verdict  subject  to  opinion  of  the 
court,  whether  £500  or  £200  recoverable — Right  to  direct  verdict  for 
nominal  damages. 

Action  against  the  sheriff  for  seizing  and  selling  goods.  Pleas,  not  guilty, 
and  not  possessed.  It  appeared  that  the  plaintiff  had  mortgaged  the 
property  to  one  M.,  and  executions  came  into  the  sheriff's  hands  both 
against  the  plaintiff,  who  was  in  possession  of  the  goods,  and  the  mort- 
gagee. The  plaintiff  told  the  sheriff"  that  the  goods  were  not  his,  but 
were  under  mortgage  to  M.,  and  the  sheriff  seized  and  sold  under  the 
execution  against  M.  The  sale  produced  £312  5s.,  of  which  the  sheriff 
applied  £200  on  the  execution  against  M.,  being  the  amount  due  to  hitn  by 
the  plaintiff  on  the  mortgage,  which  fell  due  two  days  after,  and  the  bal- 
ance he  applied  on  the  writs  against  the  plaintiff.  Most  of  the  property 
had  been  bought  in  by  the  plaintiff's  brother-in-law,  who  gave  his  note 
for  the  purchase  money,  and  left  the  goods  in  possession  of  the  plaintiff, 
who  afterwards  paid  the  note.  The  jury  found  that  the  value  of  all  the 
goods  sold  was  £500,  and  of  that  portion  which  the  plaintiff  did  not  get 
back  £200 ;  and  it  was  left  to  the  court,  drawing  such  inferences  as  a 
jury  might  from  the  evidence,  to  say  whether  the  plaintiff's  action  could 
be  maintained,  and  if  so  whether  he  was  entitled  to  the  one  sum  or  the 
other. 

Held,  that  the  plaintiff  was  entitled  to  a  verdict,  for  his  goods  could  not  be 
sold,  as  they  were,  to  satisfy  the  mortgagee's  debt,  and  no  justification 
was  pleaded ;  but  that  he  was  not  entitled  to  the  £200,  for  that  amount 
was  applied  by  the  sheriff  on  account  of  M.,  thus  paying  off  M.'s  claim 
on  the  goods,  and  relieving  the  plaintiff  from  his  mortgage  ;  nor  to  the 
remaining  sum  of  £300,  for  the  goods  were  bought  it),  and  never  left  his 
possession,  and  the  purchase  money  was  paid  by  himself,  and  applied 
on  executions  against  him.  The  court  therefore  ordered  a  verdict  to 
be  entered  for  nominal  damages  only. 

Held,  also,  that  the  plaintiff  was  clearly  not  estopped  from  recovering,  by 
having  told  the  sheriff  that  the  goods  were  not  his,  but  mortgaged  to 
M, 

As  to  the  right  to  direct  a  verdict  for  nominal  damages,  as  the  case  was 
left,  see  note  (a)  page  528. 

The  declaration  contained  three  counts,  but  the  verdict 
was  taken  only  upon  the  first,  for  the  plaintiff,  subject  to 
the  opinion  of  the  court.  The  first  count  was  for  seizing 
and  unlawfully  selling  the  plaintifi''s  goods. 

Pleas  :  1st.  Not  guilty.  2nd.  That  the  goods  were  not 
the  plaintiff's  property. 

The  trial  took  place  before  Burm,  J.,  at  the  last  assizes 
held  at  Cobourg,  and  the  facts  appeared  as  follow: — the 
plaintifi*,  on  the  15th  of  September,  1857,  executed  a  mort- 
gage to  William  Mitchell,  upon  all  the  chattel  property  the 
subject  matter  of  this  action,  to  secure  payment  to  him  of 
£200,  with  proviso  to  be  paid  in  one  year  from  the  date. 
The  bill  of  sale  was  duly  filed  in  the  office  of  the  county 
court  clerk.     This  instrument  contained  no  express  proviso 
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or  stipulation  that  the  mortgagor  should  remain  in  pos-  # 
session  of  the  goods  until  default  made  in  payment  of  the 
money,  but  it  contained  a  covenant  on  the  part  of  the  mort- 
gagor, in  these  words, — "  And  also  in  case  default  shall  be 
made  in  the  payment  of  the  said  sum  of  money  in  the  said 
proviso  mentioned,  or  the  interest  thereon,  or  any  part 
thereof ;  or  in  case  the  said  party  of  the  first  part  shall  at- 
tempt to  sell  or  dispose  of,  or  in  any  way  part  with  the  pos- 
session of  the  said  goods  and  chattels,  or  any  of  them,  or 
to  remove  the  same,  or  any  part  thereof,  out  of  the  united 
counties  of  Northumberland  and  Durham,  without  the  con- 
sent of  the  said  party  of  the  second  part,  his  executors,'' 
&c.,  "to  such  sale,  removal  or  disposal  thereof,  first  had  and 
obtained  in  writing,  then  and  in  such  case  it  shall  and  may 
he  lawful  for  the  said  party  of  the  second  fart^  his  execu- 
tors," &c.,  "with  his  servants,"  &c.,  "  at  any  time  during 
the  day  to  enter  into  and  upon  any  lands,"  &c.,  "whereso- 
ever the  said  goods  may  be,  and  for  such  persons  to  break," 
&c.,  (the  usual  provision  to  take  possession),  "  and  they  are 
hereby  authorised  and  empowered  to  sell  the  said  goods  and 
chattels,  or  any  of  them,  or  any  part  thereof,  at  public 
auction  or  private  sale,  as  to  him  or  them  may  seem 
meet."  Then  followed  a  provision  for  payment  of  the 
sum  which  might  be  due  out  of  the  proceeds,  and  to  account  * 
for  the  surplus  to  the  mortgagor ;  and  a  proviso  that  it 
should  not  be  incumbent  upon  the  mortgagee  to  sell  and 
dispose  of  the  goods,  but  "that  in  case  of  default  in  pay- 
ment of  the  said  sum  of  money,  with  interest  thereon  as 
aforesaid,  it  shall  and  may  he  lawful  for  the  party  of  the 
second  part,  his  executors,''  &c.,  "  peaceably  and  quietly 
to  have,  hold,  use,  occupy,  possess  and  enjoy  the  said  goods 
and  chattels,  without  the  let,  molestation,  eviction,  hindrance, 
or  interruption  of  him,  the  said  party  of  the  first  part,  his 
executors,"  &c.,  "or  any  other  person  whatsoever." 

The  plaintiff  executed  a  second  bill  of  sale  by  way  of 
mortgage,  on  the  26th  of  February,  1858,  to  Mitchell,  to 
secure  him  in  the  sum  of  £78,  for  indorsation  given  by 
Mitchell,  upon  a  note  of  the  plaintifi",  and  which  was  then 
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due,  and  to  secure  him  in  the  further  sum  of  £40,  for  an 
indorsation  \o  that  amount  on  his  note  of  the  22nd  of  Feb- 
ruary, 1858,  due  1st  of  January,  1859.  This  mortgage, 
like  the  other,  contained  no  express  stipulation  about  the 
mortgagor  remaining  in  possession,  but  contained  a  similar 
provision  as  to  the  mortgagee  assuming  and  taking  posses- 
sion. It  was  also  duly  filed  in  the  county  court  clerk's 
office. 

The  plaintiff  carried  on  the  business  of  a  livery  stable  keeper 
in  Port  Hope,  and  remained  in  possession  of  the  property  so 
mortgaged,  using  it  in  the  business.  In  July,  1858,  various 
writs  of  execution  came  into  the  defendant's  hands  against 
the  plaintiff,  and  upon  the  deputy  sheriff  notifying  the  plain- 
tiff thereof  he  told  the  sheriff  that  he  did  not  own  any  of  the 
property  in  his  possession,  that  the  whole  was  under  mort- 
gage to  Mitchell.  There  was  other  property  contained  in  the 
mortgage  which  was  not  the  subject  of  this  action.  On  the 
19th  of  July,  1858,  an  execution  came  into  the  sheriff's 
hands  against  Mitchell,  at  the  suit  of  one  Brock,  to  levy 
£549  19s.  4d.  Upon  this  execution  the  sheriff  seized  the 
property  in  the  possession  of  the  plaintiff,  and  on  the  9th  of 
September,  1858,  posted  up  advertisements  of  a  postponed 
sale  to  take  place  on  the  18th  of  September.  Nothing  was 
said  in  the  advertisement  about  the  executions  the  sheriff 
then  held  against  the  plaintiff.  The  sale  took  place  on  the 
13th  of  September.  The  plaintiff,  the  mortgagor,  was  pre- 
sent and  forbid  the  sheriff's  officer  from  selling,  on  the 
ground  that  the  property  was  mortgaged  to  Mitchell,  and 
that  the  amount  was  not  yet  due.  The  mortgagee,  Mit- 
chell, was  not  present  at  the  sale,  though  property  of  his, 
namely,  his  furniture,  was  also  sold,  for  the  mortgaged  pro- 
perty did  not  realise  enough  to  satisfy  the  execution  against 
Mitchell.  The  mortgaged  property  in  possession  of  the 
plaintiff  realised  £312  5s.  The  defendant  appropriated 
^200  of  this  to  satisfy  the  mortgage  debt,  applying  it  on 
the  fi.  fa.  Brock  v.  Mitchell,  and  the  residue,  £112  5s.,  he 
applied  upon  the  writs  of  execution  against  the  plaintiff  still 
remaining  in  his  hands.    The  sheriff  did  not  set  up  these 
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executions  by  way  of  defence  upon  the  record,  nor  were 
they  produced  in  evidence.  It  was  shewn  in  evidence  that 
the  greater  part  of  the  property  so  sold  had  been  bought  in 
by  parties,  who  bid  in  the  name  of  the  plaintiff's  brother- 
in-law  for  it.  The  brother-in-law  was  a  farmer,  and  never 
assumed  to  take  the  property  out  of  the  plaintiff's  posses- 
sion. The  execution  creditor,  Brock,  was  content  to  take 
the  note  of  i;he  plaintiff's  brother-in-law  for  the  property  so 
bought,  and  it  was  proved  by  the  brother-in-law  that  he  had 
never  been  called  upon  to  pay  any  part  of  the  note,  but  the 
whole  had  been  paid  by  the  plaintiff  out  of  the  earnings  of 
the  business.  The  brother-in-law  was  neither  at  the  sheriff's 
sale,  nor  did  he  authorise  any  one  to  bid  for  him.  The 
plaintiff,  he  swore,  came  to  him  after  the  sale  was  over 
to  make  the  arrangement  to  take  the  property  in  his  name, 
and  give  his  note  for  the  price. 

It  appeared  also  in  the  evidence,  that  various  persons 
purchased  at  the  sale  some  of  the  property,  which  never 
came  back  to  the  plaintiff's  possession;  and  as  respected 
those  articles,  the  witnesses  stated  they  brought  a  fair  price, 
and  those  articles  which  the  plaintiff  desired  to  have  back 
afijain  he  tried  all  in  his  power  to  depreciate. 

It  was  agreed  that  the  jury  should  assess  the  damages 
in  two  modes  :  first,  assess  the  value  of  the  whole  of  the 
property  sold ;  and,  secondly,  assess  the  value  of  that  part 
separately  which  never  came  back  to  the  plaintiff's  posses- 
sion ;  and  that  the  court  should  decide,  upon  the  facts  and 
evidence,  whether  the  plaintiff  under  the  circumstances  could 
maintain  this  action  of  trespass  against  the  sheriff ;  and  if 
he  could,  then  whether  the  plaintiff  was  entitled  to  the  one 
sum  or  the  other  ;  the  court  to  be  at  liberty  to  draw  such 
inferences  as  a  jury  might  upon  the  evidence. 

The  jury  found  the  value  of  the  whole  property  to  be 
£500,  in  case  the  plaintiff  should  be  entitled  to  recover  the 
whole ;  and  the  value  of  that  portion  which  the  plaintiff 
never  got  back,  if  he  should  be  only  entitled  to  that,  £200. 

The  verdict  was  then  entered  generally  for  the  plaintiff, 
subject  to  the  opinion  of  the  court. 
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In  addition  to  the  special  case  set  dovm  for  argument, 
Gialt,  Q.  C,  on  the  part  of  the  defendant,  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial  between  the 
parties,  solely  on  the  ground  that  the  plaintiff,  when  the 
sheriff  informed  him  of  the  execution  against  himself,  repre- 
sented the  property  so  seized  and  sold  as  the  property  of 
William  Mitchell. 

The  rule  nisi  and  special  case  were  argued  together. 

Qalt,  Q.  C,  for  the  plaintiff,  cited  Wheeler  v.  Monte 
fiore,  2  Q.  B.  133. 

Hector  Cameron,  for  the  defendant,  cited  Rex.  v.  St. 
Michael's,  2  Doug.  632  ;  The  King  v.  Inhabitants  of  Eding- 
ton,  1  East  293 ;  Casborne  v.  Scarfe,  1  Atk.  606. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  rule  nisi  for  a  new  trial,  which  the  defendant 
has  obtained,  the  whole  ground  of  that  application  is  that 
when  the  sheriff  came  with  the  fi.  fa.  against  the  plaintiff, 
and  was  going  to  seize  the  goods  in  question  under  that  writ, 
the  plaintiff  informed  him  that  the  goods  were  not  his  but 
belonged  to  Mitchell ;  and  that  the  plaintiff',  having  thus 
led  the  sheriff  to  believe  that  the  goods  belonged  to  Mit- 
chell, is  estopped  from  treating  the  sheriff  as  a  wrong-doer  in 
acting  upon  that  information,  and  in  seizing  the  goods  after- 
wards upon  the  execution  which  he  held  against  the  goods 
of  Mitchell. 

There  is  no  doubt  that  there  is  such  a  legal  principle  as 
the  defendant  relies  upon,  but  the  evidence  does  not  furnish 
fair  grounds  for  applying  it  in  this  case.  All  that  the 
plaintiff  is  proved  to  have  said  to  the  sheriff,  when  he  came 
to  seize  under  the  execution  against  his  goods,  was  that  they 
were  not  his  property — that  is,  not  his  absolute  property— 
but  were  mortgaged  to  Mitchell.  He  disclosed,  and  for  all 
that  appears  sincerely,  the  true  state  of  facts,  such  as  he 
now  contends  existed,  and  the  information  threw  it  upon  the 
sheriff  to  decide  what  he  would  and  ought  to  do  under  the 
circumstances.    It  is  not  pretended  that  the  sheriff,  when 
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he  seized  the  goods  as  Mitchell's,  did  not  know  what  Mit- 
chell's interest  really  was.  He  saw  that  the  plaintiff  was 
still  in  possession,  and  was  told  that  the  goods  had  been 
mortgaged  to  Mitchell.  He  must  have  known  that  under 
these  circumstances  the  mortgage  must  be  filed,  and  that  he 
could  therefore  easily  learn  the  nature  and  extent  of  Mit- 
chell's interest.  It  was  proved  that  at  the  sale  the  plaintiff 
asked  him  on  what  authority  he  sold  his  goods  upon  a  writ 
against  Mitchell's  goods,  and  he  answered,  it  was  on  the 
ground  that  they  were  mortgaged  to  Mitchell. 

The  rule  for  a  new  trial  must  therefore  be  discharged. 

As  to  the  special  case,  the  second  and  third  counts  were 
abandoned  at  the  trial,  and  a  verdict  taken  on  the  first 
count,  subject  to  the  opinion  of  the  court. 

In  that  count  it  is  charged  that  the  defendant,  as  sheriff, 
by  virtue  of  a  writ  of  -fi.  fa.  from  this  court,  against  the 
goods  of  William  Mitchell,  at  the  suit  of  Joseph  Brock, 
wrongfully  seized  divers  goods  of  the  plaintiff,  then  being  in 
possession  of  the  plaintiff,  and  wrongfully  afterwards  sold 
the  same  under  such  seizure  and  execution.  To  this  count 
the  defendant  has  pleaded  not  guilty,  and,  secondly,  that  the 
goods  were  not  the  goods  of  the  plaintiff. 

Upon  the  evidence,  and  the  case  submitted  to  us,  we  are 
to  determine  whether  the  plaintiff  can  properly  recover,  and 
if  so,  whether  the  damages  to  be  recovered  should  be  £500, 
the  value  of  all  the  goods  sold  by  the  defendant,  or  £200, 
the  value  of  the  goods  which  were  sold,  and  which  did  not 
come  again  into  the  possession  of  the  plaintiff  after  the  sale. 

That  the  plaintiff  is  entitled  to  a  verdict  for  some  dam- 
ages is  clear,  for  the  goods  were  not  liable  to  be  sold,  as 
they  were,  to  pay  a  debt  of  Mitchell's.  They  did  not  be- 
long to  Mitchell,  he  was  only  mortgagee  of  them.  The 
time  for  payment  of  the  mortgage  debt  had  not  arrived, 
even  on  the  13th  of  September,  when  the  goods  were  sold 
as  if  they  were  absolutely  his,  and  he  was  not  at  that  time 
entitled  even  to  have  them  in  his  possession,  as  is  clear  from 
the  whole  contents  of  the  mortgage  deed.  Upon  that  point 
the  case  of  Wheeler  v.  Montefiore  et  al.  (2  Q.  B.  133)  is  an 
express  authority.    Mitchell  had  no  such  interest  in  them 
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as  could  be  sold,  and  was  not  in  a  situation  himself  to  bring 
an  action  of  trespass  against  any  one  for  taking  them. 

But  the  goods  were  in  fact  sold  as  being  the  goods  of 
Mitchell,  and  on  no  other  pretence  of  right.  If  the  sheriif 
had  at  the  time  executions  under  which  he  could  have  sold 
the  interest  of  the  plaintiff  as  mortgagor  (that  is,  his  equity 
of  redemption)  under  our  statute  20  Vic,  ch.  3,  sec.  11, 
still  he  has  not  pleaded  any  such  authority  in  justification, 
nor  did  he  in  fact  dispose  of  any  such  interest.  What  he 
sold  was  the  absolute  property  in  the  goods,  and  he  was  not 
in  a  situation  at  the  trial  to  prove,  if  the  fact  had  been  so, 
that  he  sold  the  goods  under  a  writ  against  the  plaintiff,  not 
having  pleaded  it. 

Then  the  sale  being  illegal,  why  should  not  the  plaintiff 
recover  ?  The  goods,  which  in  fact  belonged  to  him,  were 
wrongfully  taken  out  of  his  possession,  and  sold  to  satisfy  a 
debt  due  by  Mitchell  to  a  third  party.  Brock.  He  has 
clearly  a  right  of  action,  and  now  we  have  to  deal  with  the 
question  as  to  the  amount  of  damages. 

As  to  the  £200  worth  of  goods,  which  were  actually  pur- 
chased by  third  parties  at  the  sheriff's  sale,  and  were  taken 
away  by  them,  and  so  lost  to  the  plaintiff,  it  was  proved  that 
out  of  the  proceeds  of  the  sale  <£200  was  paid  over  by  the 
sheriff  on  the^.  fa.  against  Mitchell,  as  being  the  extent  of 
Mitchell's  claim  upon  the  goods  under  his  mortgage,  and  in 
that  way  the  plaintiff  has  in  effect  received  the  value  of  as 
many  of  the  goods  as  the  jury  found  were  lost  to  the  plain- 
tiff by  means  of  what  was  done  by  the  sheriff  under  the 
fa.  against  Mitchell ;  and  his  injury,  therefore,  so  far  as  the 
actual  value  of  those  goods  is  concerned,  was  nominal  and 
not  real.  Two  days  after  they  were  sold  Mitchell's  mort- 
gage debt  fell  due,  and  he  would  then  have  had  a  clear 
right  under  the  mortgage  to  take  possession  of  the  goods, 
and  to  sell  or  keep  them  as  he  pleased.  By  means  of  what 
took  place,  the  value  of  the  plaintiff's  goods  which  he  has 
lost  has  been  applied  to  the  full  extent  in  relieving  the 
plaintiff  from  the  debt  a  few  days  before  the  time,  and  if  the 
plaintiff  should  recover  also  in  this  action  the  value  of  the 
same  goods,  he  would  be  receiving  their  v^-lue  twice  over. 
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It  is  very  true  that  the  sheriff  had  no  legal  right  to  pay 
the  plaintiif 's  debt  to  Mitchell,  or  to  his  judgment-creditors, 
with  the  proceeds  of  the  plaintiff's  goods  applied  to  that 
purpose  without  the  plaintiff's  direction  or  consent ;  and  if 
the  jury  in  such  a  case  should  see  that  the  sheriff  acted 
maliciously  or  wilfully,  in  defiance  of  law,  in  doing  what  he 
did,  they  might  give  any  reasonable  damages  that  they 
pleased  for^  his  misconduct,  notwithstanding  the  plaintiff 
received  in  the  manner  that  we  have  mentioned  the  proceeds 
of  this  portion  of  the  goods  ;  but  they  would  hardly  do-  so 
w^here  they  thought  that  the  sheriff  had  acted  under  a  mis- 
conception of  the  law,  and  with  no  bad  intention,  and  where 
they  saw  that  the  plaintiff  had  in  fact  received  the  full 
value  of  his  property  thus  erroneously  converted.  When 
we  are  asked  to  put  ourselves  in  the  place  of  the  jury,  and 
to  do  what  we  think  they  should  have  done,  we  should  not 
give  other  damages  than  what  Ave  would  have  recommended 
a  jury  to  give  under  the  circumstances ;  and  we  think  in 
respect  to  the  £200  worth  of  goods,  which  we  are  now  refer- 
ring to,  the  plaintiff  should  recover  only  nominal  damages, 
for  he  certainly  should  not  recover  the  value  of  the  goods 
under  the  circumstances,  that  is  the  <£200,  and  we  have  no 
means  of  estimating  any  other  damage. 

As  to  the  difference  between  the  <£200  and  the  sum  of 
£500  found  by  the  jury  to  be  the  whole  value  of  all  the 
plaintiff' 's  goods  sold  by  the  sheriff,  or  rather  seized  by  him, 
that  difference,  being  £300,  represents  the  actual  value  of 
goods  which  were  put  up  at  the  sale  and  really  not  sold,  but 
bid  off  in  the  name  of  a  person  or  persons,  who  it  seems  was 
not  present,  and  had  no  hand  in  it ;  and  the  goods  got  again 
by  some  juggle  into  the  hands  of  the  plaintiff,  so  that  he  has 
not  in  fact  lost  or  been  deprived  of  them.  In  such  a  case, 
which  is  not  unfrequent,  the  common  course  is  to  allow  the 
plaintiff,  whose  goods  have  been  illegally  seized,  not  the 
value  of  them,  but  compensation  for  the  time  that  they  were 
out  of  his  possession,  and  also  to  allow  him  whatever  he  has 
been  obliged  to  disburse  in  order  to  get  them  back  again. 

We  do  not  see  that  the  evidence  furnishes  us  with  the  means 
of  making  any  estimate  of  that  kind,  or  that  the  parties 
have  agreed  to  leave  it  to  us  to  make  such  an  estimate. 
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528        queen's  bench,  trinity  term,  23  vie,  1859. 


It  appears  from  the  evidence  of  Marmion,  the  bailiff,  that  the 
plaintiff's  goods  brought  in  all  £312  5s.,  and  that  he  paid  over 
£200  of  this  in  the  manner  and  on  the  account  we  have  stated. 
So  it  seems  that  the  residue,  or  <£112  5s.,  was  the  amount 
brought  by  the  goods  above  the  £200,  and  this  sum  of  £112 
5s.,  the  bailiff  says  was  applied  upon  executions  which  he 
held  against  the  plaintiff  himself.  He  had  no  right,  for  any 
thing  that  appears  on  the  record,  so  to  apply  it,  (that  is, 
looking  only  at  the  first  count,  and  the  pleas  in  answer  to 
it,)  but  if  it  was  so  applied,  and  the  plaintiff  has  received  so 
much  of  the  proceeds,  no  doubt  he  is  to  that  extent  not 
damnified  in  fact ;  but  still,  if  the  goods  which  sold  for  the 
£112  5s.  had  been  sold  under  their  value  to  strangers,  and 
had  been  lost  to  him,  he  would  have  a  fair  claim  to  be  com- 
pensated for  the  difference  between  their  fair  value  and 
what  they  brought  at  the  sheriff's  sale.  In  this  case,  how- 
ever, as  the  plaintiff  got  the  goods  back,  there  would  be  no 
ground  for  such  a  claim. 

As  we  understand  the  case  the  plaintiff  has  paid  to  the 
sheriff  the  £112  5s.,  and  got  back  his  goods  which  his 
brother-in-law  bid  off  at  the  sale,  and  the  £112  5s.  has  been 
applied  by  the  sheriff  upon  the  executions  in  his  hands 
against  the  plaintiff,  and  he  has  the  goods. 

Under  the  circumstances,  if  it  is  left  to  us  to  say  whether 
he  should  recover  £300  or  nothing  on  account  of  the  goods 
which  he  got  back  again,  our  opinion  is  that  he  should 
recover  nothing ;  but  the  case  is  one  which  it  was  rather  for 
the  jury  to  settle  than  the  court,  so  far  as  regards  consider- 
ations of  this  kind. 

We  are  of  opinion  that  the  plaintiff  cannot  be  held  enti- 
tled, upon  the  facts  proved,  to  recover  either  the  £500,  or 
the  £300,  or  the  £200,  but  was  entitled  to  a  verdict  upon 
the  issue,  which  we  direct  shall  be  entered  for  40s. 

Rule  accordingly,  {a) 

(a)  This  case  has  since  been  appealed,  and  argued  in  the  court  above 
•where  it  stands  for  judgment,  one  of  the  grounds  of  appeal  being,  that  the 
only  questions  left,  at  the  trial  of  the  cause,  for  the  consideration  and 
judgment  of  the  court,  were — 1st.  Whether  the  plaintiff  was  entitled  to 
maintain  his  action  against  the  defendant  upon  the  evidence.  2nd.  If  he 
could  maintain  his  action,  v^hether  the  verdict  should  be  for  £600,  or  for 
£200 ;  and  the  court  had  no  authority  to  reduce  the  verdict  below  the 
sum  of  £200. 


MERRITT  V.  NIAGARA  MUTUAL  INSURANCE  CO.  529 


Merritt  V.  The  Niagara  District  Mutual  Fire 
Insurance  Company. 

Mutual  Insurance  Co. — Second  insurance  without  consent — Waiver — 6  W.  IV., 
ch.  18,  sec.  22. 

To  a  declaration  against  a  Mutual  Insurance  Company  on  a  policy  of 
insurance  against  fire,  defendants  pleaded,  1.  That  before  the  granting 
of  the  policy  sued  on  the  plaintiflf  had  insured  with  another  company,  to 
which  the  defendants  never  consented,  nor  was  such  consent  endorsed  on 
their  policy/  2.  That  after  the  defendants'  policy  was  granted  the  plaia- 
tiflF  effected  an  insurance  with  another  company  without  defendants' 
consent,  and  without  having  such  consent  endorsed  on  their  policy. 

The  plaintiff  replied,  on  equitable  grounds,  to  the  first  plea,  that  the  insur- 
ance had  been  effected  with  the  A.  Co.  which  had  failed,  and  the  plaintiff 
notified  defendants  thereof,  and  that  said  policy  would  not  be  renewed, 
to  which  defendants  made  no  objection,  but  afterwards  granted  the 
policy  sued  on,  and  received  from  the  plaintiff  the  calls  on  his  premium 
note.  And  to  the  second  plea,  that  the  plaintiff  notified  defendants' 
agent  of  the  insurance  there  mentioned,  so  that  he  might  endorse  defend- 
ants' consent  thereto  on"  their  policy,  or  notify  the  plaintiff  if  defendants 
refused  to  do  so,  but  that  they  did  neither,  and  afterwards  made  the 
plaintiff  pay  calls  on  his  note. 

Held,  on  demurrer,  replications  bad,  for  the  statute  6  W.  IV.,  ch.  18,  sec. 
22,  avoids  the  policy  ^^nder  the  facts  pleaded,  and  the  condition  could 
not  be  waived  by  defendants'  conduct. 

Declaration  on  a  policy  of  insurance  against  fire. 

Third  plea :  that  the  defendants  are  a  company  duly  in- 
corporated under  and  by  virtue  of  the  provisions  of  the  6 
W.  IV.,  ch.  18,  entitled  An  act  to  authorise  the  establish- 
ment of  mutual  insurance  companies  in  the  several  districts 
of  this  province,  whereby  it  is  enacted  that  if  insurance  on 
any  house  or  building  shall  be  and  subsist  in  the  said  com- 
pany, and  in  any  other  office,  or  from  and  by  any  other 
person  or  persons,  at  the  same  time,  the  insurance  made  in 
and  by  said  company  shall  be  deemed  and  become  void, 
unless  such  double  insurance  subsist  with  the  consent  of  the 
directors,  signified  by  endorsement  on  the  back  of  the 
policy,  signed  by  the  president  and  secretary."  And  the 
defendants  say  that  the  plaintiff  well  knew  that  the  defend- 
ants were  incorporated  under  the  said  statute,  and  knowing 
the  same,  before  and  at  the  time  the  said  policy  was  granted 
by  defendants  to  plaintiff,  the  said  plaintiff  had  effected  an 
insurance  on  the  said  dwelling-house,  barn,  and  sheds,  with 
another  and  different  insurance  company,  to  wit,  the  "Athe- 
naeum," whereby  it  became  the  duty  of  the  said  plaintiff  to 
notify  the  said  defendants  of  such  insurance,  and  to  obtain 
the  consent  of  the  said  defendants  thereto,  by  having  the  same 
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endorsed  on  their  policy  signed  by  the  president  and  secre- 
tary. And  the  defendants  further  say  that  the  «aid  plain- 
tiff did  not  notify  the  said  defendants  of  the  said  last  men- 
tioned insurance,  and  that  the  defendants  never  consented 
thereto,  and  that  no  consent  was  ever  endorsed  on  the  said 
policy,  signed  by  the  president  and  secretary  as  aforesaid^ 
whereby  the  said  policy  and  insurance  made  by  defendants 
became  void. 

Fourth  plea :  that,  after  the  said  policy  was  granted  to  the 
plaintiff,  and  while  the  same  was  in  force,  the  said  plaintiff 
effected  a  further  insurance  on  the  said  dwelling-house,  barn 
and  sheds,  and  with  another  and  different  insurance  com- 
pany, to  wit,  the  '^Equitable,"  whereby  it  became  the  duty  of 
the  said  plaintiff"  to  notify  the  said  defendants  of  such  fur- 
ther insurance,  and  obtain  the  consent  of  the  defendants 
thereto  by  having  the  same  endorsed  on  the  policy,  signed 
by  the  president  and  secretary.  And  the  defendants  fur- 
ther say  that  the  said  plaintiff  did  not  notify  the  said  de- 
fendants of  the  said  last  mentioned  insurance,  and  that  the 
said  defendants  never  consented  to  the  said  last  mentioned 
insurance,  and  that  no  such  consent  was  ever  endorsed  on 
the  said  policy,  signed  by  the  president  and  secretary, 
whereby  the  said  policy  and  insurance  so  made  by  defend- 
ants became  void. 

Replication  to  the  third  plea,  on  equitable  grounds,  that 
the  said  insurance  in  the  said  plea  referred  to,  had  been 
effected  in  a  certain  company  called  the  Athenaeum,  which 
said  company  had,  before  the  said  policy  was  granted  by 
the  defendants,  failed  and  become  insolvent,  which  was 
well  known  to  the  defendants  at  the  time  of  granting  the 
said  policy.  And  the  plaintiff  at  the  time  of  applying  to 
the  defendants  for  the  said  policy,  and  before  the  same  was 
granted,  notified  the  said  defendants  and  their  agent  that 
such  insurance  had  been  effected  in  the  said  Athenseum 
company,  but  the  same  would  not  be  renewed  when  it  ex- 
pired, and  the  defendants  made  no  objection  to  such  insur- 
ance in  the  said  Athen^um  company,  but  did  afterwards, 
with  full  knowledge  of  such  insurance  having  been  effected 
and  being  still  in  existence,  grant  and  execute  the  said 
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policy  of  insurance,  and  take  from  the  plaintiff  the  usual 
premium  note  required  to  be  given  by  those  effecting  insur- 
ances in  said  company,  and  from  thence  until  the  destruc- 
tion of  the  plaintiff's  said  building  required  the  plaintiff  to 
pay,  and  the  plaintiff  did  pay,  the  calls  made  by  the  defend- 
ants on  said  premium  note,  although  the  defendants  at  the 
time  of  receiving  such  calls  were  well  aware  of  such  insur- 
ance existing  in  the  said  Athenaeum  company,  and  made  no 
objection  thereto,  nor  did  the  defendants  ever  give  any 
notice  to  the  plaintiff  of  their  intention  to  consider  the  said 
policy  cancelled.  And  the  plaintiff  further  says  that  by 
reason  of  the  premises  in  this  replication  mentioned,  the 
defendants  waived  the  noting  on  the  said  policy  of  the 
defendants  of  the  said  insurance  in  the  said  Athenaeum 
company,  and  of  their  consent  to  the  same,  and  should  in 
equity  and  justice  be  enjoined  and  prevented  from  setting 
up  in  bar  of  the  plaintiff's  action  under  the  said  policy,  the 
want  of  the  consent  of  the  defendants  on  the  said  policy 
granted  by  them. 

Replication,  on  equitable  grounds,  to  the  fourth  plea,  that 
after  the  said  policy  of  insurance  in  the  said  declaration 
mentioned  was  granted,  the  plaintiff  effected  another  insurance 
in  a  certain  company  called  the  Equitable  Insurance  Company, 
being  the  one  in  said  plea  mentioned,  for  the  sum  of  ^1250, 
and  the  plaintiff  then  notified  the  general  agent  of  the  de- 
fendants that  he  had  effected  such  insurance,  in  order  that 
the  said  defendants  might  endorse  their  consent  upon  the 
back  of  the  said  policy  granted  by  them  ;  and  that  it  then 
became  the  duty  of  the  said  defendants  to  endorse  such 
consent  upon  their  said  policy,  or  to  notify  the  plaintiff  if 
they  refused  so  to  do ;  but  that  the  said  defendants,  neglect- 
ing their  duty  in  that  behalf,  did  not  endorse  such  consent 
upon  the  said  policy,  nor  did  the  defendants  signify  that 
they  objected  to  endorse  such  consent,  and  although  the 
defendants  were  well  |iware  that  the  plaintiff  had  effected 
such  further  insurance,y'yetjhe  defendantSj^frj^^^ 
receiving  such  notice  until  the  destruction  of  the  plaintiff 's 
said  buildings,  required  him  to  pay,  and  the  plaintiff  did 
pay  'tlie  calls  made  by  the  defendants  upon  the  premium 
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note  given  by  him  as  the  consideration  of  such  policy  of 
insurance,  and  gave  no  notice  whatever  to  the  said  plaintiff 
of  their  intention  to  consider  their  said  policy  cancelled  or 
put  an  end  to,  because  the  said  consent  to  the  said  insur- 
ance in  the  said  the  Equitable  Insurance  Company  was  not 
noted  upon  the  same.  And  the  plaintiff  further  says,  that 
by  reason  of  the  premises InlBis  replication  mentioned,  the 
defendants  waived  the  noting  on  the  TaTd  policy  of  the 
defendants  of  the  said  insurance  in  the  said  the  Equitable 
Insurance  Company,  and  of  their  consent  to  the  same,  and 
should  and  ought  to  be,  in  equity  and  justice,  enjoined  and 
prevented  from  setting  up  in  bar  of  the  plaintiff's  claim 
against  the  defendants  under  the  said  policy,  the  want  of 
the  consent  of  the  defendants  on  the  said  policy  granted  by 
them  in  the  defendants'  said  plea  mentioned. 

Demurrer^  on  the  ground  that  the  replications  shew  no 
equitable  grounds  against  the  defendants'  plea,  which  is 
pleaded  in  accordance  with  an  express  provision  in  a  statute, 
which  cannot  be  avoided  on  the  grounds  stated. 

Cameron^  Q.  C,  for  the  demurrer.    JEJccles,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

No  authority  has  been  cited  for  holding  that  where  a  pub- 
lic statute  says  an  insurance  shall  be  deemed  and  become 
void  on  failure  of  some  stipulation  inserted  in  the  statute, 
such  provision  can  be  waived  by  consent  of  the  parties, 
notice,  consent,  or  verbal  or  tacit  acquiescence.  On  princi- 
ple we  take  it  such  a  waiver  cannot  be  relied  on  any  more 
in  a  court  of  equity  than  of  law,  for  Courts  of  equify'cannoT 
dispense  with  what  a  public  act  of  parliament  expressly 
requires.  The  King  cannot  do  it,  nor  his  courts,  we  take  it. 
These  mutual  insurances  affect  great  numbers.  If  this  con- 
dition can  be  waived,  why  not  others  ?  They  are  for  the 
protection  of  all  who  insure,  and  all  who  insure  their  pro- 
perty become  members  of  the  company,  and  liable  in 
respect  of  all  losses  upon  other  insurances.  They  have 
therefore  an  interest  in  the  protection  provided  by  the 
legislature,  and  though  the  directors  represent  the  members, 
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and  can  bind  them  in  whatever  they  do  under  the  authority 
of  the  act,  they  cannot  bind  them  by  any  thing  done  with- 
out or  contrary  to  such  authority.  All  who  are  made  mem- 
bers by  insuring  have  an  interest  in  the  statute  being 
enforced,  and  there  is  no  implied  authority  in  the  directors 
to  waive  all  or  any  of  the  safe-guards  provided  in  the  act. 

Judgment  for  defendants  on  demurrer. 


Port  Darlington  Harbour  Company  v.  Robert  Squair 
AND  Lewis  M.  Squair. 

Action  against  partners — Satisfaction  by  note  of  one — Evidence. 

To  an  action  against  two  partners  for  wharfage  and  warehouse-room  of 
goods,  defendants  pleaded  the  delivery  and  acceptance  of  the  promissory 
note  of  one  of  them  in  satisfaction  of  the  claim.  At  the  trial  the  plain- 
tiffs' book-keeper  said  that  he  presented  the  account,  and  took  the  note 
made  by  one  defendant  in  settlement,  writing  at  the  foot  of  the  account 
**  received  payment  by  note."  The  learned  judge  thereupon  directed  a 
verdict  for  defendants.  On  motion  for  judgment  non  obstante  veredicto, 
or  for  a  new  trial :  Held,  that  the  plea  was  good,  but  that  it  should  have 
been  left  to  the  jury  to  find  whether  the  note  was  accepted  by  the  plain- 
tiffs in  satisfaction  of  the  demand,  and  a  new  trial  was  ordered. 

The  declaration  was  for  wharfage  and  warehouse  room  of 
goods. 

Pleas — 1.  That  defendants  before  action  satisfied  the 
demand.  2.  That  before  action  there  was  an  account  stated 
between  the  parties,  and  the  amount  ascertained  was  <£151 
7s.  9d.,  and  for  this  sum  one  of  the  defendants,  Eobert 
Squair,  made  and  delivered  his  promissory  note,  dated  the 
1st  of  January,  1858,  payable  to  one  David  Fisher,  or  order, 
at  two  months  after  date,  and  that  Fisher  endorsed  and 
delivered  the  same  to  the  plaintiifs,  and  the  plaintiffs  then 
accepted  the  note  in  satisfaction  and  discharge  of  the  sum  of 
X151  7s.  9d.    3.  Not  indebted  beyond  ^151  7s.  9d. 

The  case  was  tried  at  Cobourg,  before  Burns,  J.  The  amount 
of  the  account,  £151  7s.  9d.,  was  not  disputed.  The  plain- 
tiffs' book-keeper  proved  that  he  presented  the  account  for 
settlement  on  the  1st  of  January,  1858,  to  defendants. 
They  were  in  partnership.  He  said  that  he  expected  to  get 
a  note  in  settlement  when  he  should  present  the  account,  but 
he  supposed  he  should  have  had  the  note  of  the  firm,  and 
not  of  the  one  defendant ;  but  that  he  took  the  note  however 
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of  the  one  defendant,  and  said  nothing  about  it,  though  he 
did  not  think  it  just  right.  He  said  he  took  the  note  in 
satisfaction  of  the  demand,  and  handed  it  over  to  Mr.  Fisher, 
who  was  the  president  of  the  company,  and  Mr.  Fisher  en- 
dorsed it.  Mr.  Fisher  proved  that  he  was  treasurer  as  well 
as  president :  that  he  received  the  note  without  perceiving 
that  it  was  made  by  only  one  of  the  defendants,  and  after 
endorsing  it  he  placed  the  note  in  the  bank  for  collection. 
He  did  not  know,  he  said,  that  it  was  made  by  one  of  the 
defendants  only,  until  long  after  it  was  due.  He  said  that 
the  book-keeper  had  a  general  authority  to  settle  accounts 
and  take  notes  in  payment. 

On  this  evidence  the  learned  judge  directed  the  jury  to 
find  for  the  plaintiffs  upon  the  first  issue,  and  damages  £169 
19s.  5d.,  and  for  the  defendants  on  the  other  two  issues, 
leaving  it  to  the  plaintiffs  to  move  for  judgment  non  obstante 
veredicto.    The  jury  found  accordingly. 

Hector  Cameron  obtained  a  rule  nisi  to  enter  a  verdict 
non  obstante  veredicto^  or  for  a  new  trial,  because  the 
verdict  upon  the  evidence  was  contrary  to  law  upon  the 
second  issue,  and  for  misdirection  of  the  learned  judge  upon 
the  second  issue.  He  cited  Bedford  v.  Deakin,  2  B.  &  Ad. 
216 ;  Bottomley  v.  Nuttall,  32  L.  T.  Rep.  222,  Add.  Con., 
1118. 

Bead,  Q.  C,  shewed  cause. 

Robinson,  C.  J. — When  Lake,  the  plaintiff's  book-keeper, 
settled  the  account  with  Robert  Squair,  taking  his  note,  as 
he  stated  upon  the  trial,  he  wrote  at  the  foot  of  the  account, 

received -payment  hy  note,''  and  signed  this  for  the  com- 
pany, instead  of  saying,  as  is  more  usual,  "settled  by  note." 

The  note  was  made  as  the  several  note  of  Robert  Squair 
only,  and  payable  at  thirty  days,  to  D.  Fisher,  treasurer 
P.  D.  H.  Company,  or  order,  and  endorsed  "  D.  Fisher, 
Treasurer." 

There  was  no  proof  that  the  defendants  had  dissolved 
partnership,  and  that  after  the  dissolution  the  plaintiffs  had 
accepted  the  note  of  Robert  Squair,  one  of  the  partners,  in 
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satisfaction  of  tlie  debt  of  the  firm.  Cases  of  that  kind  form 
a  distinct  class,  and  the  result  of  the  decisions  upon  them  is 
stated  in  the  first  volume  of  Smith's  leading  cases,  in  the 
notes  to  Cumber  v.  Wane. 

This  seems  to  have  been  the  ordinary  case  of  a  memoran- 
dum at  the  foot  of  an  account  "settled  by  note,"  which 
means  not  tl^at  the  account  has  been  actually  paid,  but  that 
the  account  has  been  adjusted  and  a  note  taken  for  it.  Such 
a  memorandum,  instead  of  being  an  acknowledgment  of 
payment,  is  intended  to  signify  the  contrary,  namely,  that 
the  account  has  been  settled^  but  not  paid,  otherwise  than  by 
the  party  giving  his  note,  which  if  paid  will  discharge  that 
account. 

If  both  the  debtors  had  given  their  note,  it  would  not 
have  satisfied  the  debt,  and  the  note  of  one  is  no  more  a 
satisfaction,  though  being  taken  by  the  creditor  it  would  have 
the  effect  of  suspending  his  claim  until  the  note  matured.  I 
mean  by  this  that  the  mere  giving  of  the  note  was  not  in 
itself  satisfaction  of  the  original  debt ;  but  where  it  is  proved 
that  by  agreement  between  the  parties  the  negotiable  note 
of  the  debtor  was  accepted  in  satisfaction,  then  I  take  it  to 
be  settled  that  the  remedy  is  confined  to  the  note.  Such  a 
defence  is  stated  in  this  case  in  the  plea,  and  we  cannot  hold 
the  plea  to  be  insufficient.  That  part  of  the  rule  therefore 
which  respects  the  entering  of  judgment  for  the  plaintiff  non 
obstante  veredicto  must  be  discharged. 

But  a  new  trial  has  been  also  moved,  and  I  am  of  opinion 
that  it  should  be  granted,  with  costs  to  abide  the  event. 

I  cannot  think  that  the  plaintiffs'  book-keeper  can  be 
looked  upon  as  having  had  authority  to  take  notes  from 
customers  in  satisfaction  of  the  demands  upon  them,  so  that 
the  cause  of  action  shall  be  held  to  be  extinguished,  though 
the  note  may  never  be  paid,  still  less  to  take  the  note  of  one 
of  the  two  debtors  in  satisfaction  of  a  demand  upon  both.  I 
am  persuaded  that  all  he  meant  to  say,  when  he  made  use 
of  the  word  payment  or  satisfaction^  was  that  he  closed  the 
account  by  taking  a  note,  as  is  done  every  day  in  mercantile 
transactions  without  a  word  being  said  about  satisfaction, 
and  without  any  special  agreement  or  understanding  upon 
the  subject. 

68  VOL*  XVIII. 
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The  book-keeper  may  have  been  generally  trusted  to  such 
an  extent  as  to  authorise  him  to  take  in  his  discretion  the 
note  of  some  third  party  in  satisfaction,  but  I  can  hardly 
imagine  that  either  he  or  his  employer  meant  the  court  to 
understand  that  he  was  invested  with  a  discretion  to  take  a 
note  of  one  of  two  debtors  in  absolute  satisfaction  of  a  debt 
due  by  both. 

As  to  the  plaintiffs  having  in  this  case  the  security  of  an 
indorser  for  their  debt,  I  think  that  is  altogether  a  fallacy. 

It  is  plain  that  Mr.  Fisher's  name  was  put  in,  as  he  was 
the  payee  by  virtue  of  his  office,  the  person  to  receive  the 
money.  He  did  not  endorse  the  note  to  give  it  credit  and 
make  it  a  better  security  to  the  plaintiffs,  but  simply  to 
transfer  the  interest  in  it,  that  it  might  be  collected. 

Burns,  J. — The  application  to  enter  judgment  non  oh- 
stante  veredicto  cannot  be  granted  where  the  plea  is  not 
upon  the  face  of  it  a  bad  plea,  and  before  that  application 
could  be  granted  we  must  hold  the  plea  itself  in  this  case  to 
be  bad.  Now  that  question  depends  upon  the  point  whe- 
ther the  acceptance  of  the  promissory  note  of  one  partner 
for  a  joint  debt  of  both  may  or  may  not  be  a  satisfaction  of 
the  demand  against  both.  It  occurred  to  me  at  the  trial 
that  it  might  be  said  the  facts  proved  did  sustain  the  plea, 
and  that  it  then  only  remained  to  be  determined  whether 
the  plea  itself  was  good,  and  in  that  way  I  directed  the  jury 
to  say  the  plea  was  proved,  and  then  left  the  plaintiffs  to 
move  for  judgment  non  obstante. 

It  seems  that  at  one  time  it  was  thought  that  a  partner- 
ship debt  could  not  be  extinguished  by  the  security  taken 
from  one  partner,  unless  that  security  were  of  a  higher 
nature,  and  in  such  case,  then  the  demand  would  be  extin- 
guished ;  but  now,  since  the  case  of  Thompson  v.  James  and 
Charles  Percival,  (5  B.  &  Ad.  925,)  the  law  is  settled  other- 
wise. The  precise  point  presented  in  this  case  was  there  pre- 
sented to  the  court,  and  Lord  Denman,  in  giving  the  judg- 
ment of  the  court,  says,  "  That  the  facts  proved  raised  a 
question  for  the  jury,  whether  it  was  agreed  between  the 
plaintiffs  and  James,  that  the  former  should  accept  the  lat- 
ter as  their  sole  debtor,  and  should  take  the  bill  of  exchange 


PORT  DARLINGTON  HARBOUR  CO.  V.  SQUAIR  ET  AL.  537 


accepted  by  him  alone,  by  way  of  satisfaction  for  the  debt 
due  from  both.  If  it  was  so  agreed,  we  think  that  the 
agreement  and  receipt  of  the  bill  would  be  a  good  answer  on 
the  part  of  Charles  Percival  to  this  demand,  by  way  of 
accord  and  satisfaction."  Again  he  says,  "It  is  contended 
that  the  acceptance  of  a  bill  of  exchange  by  one  of  two 
debtors  canpot  be  a  good  satisfaction,  because  the  creditor 
gets  nothing  which  he  had  not  before.  The  written  secu^ 
rity,  however,  which  was  negotiable  and  transferrable,  is  of 
itself  something  different  from  that  which  he  had  before  ; 
and  many  cases  may  be  conceived  in  which  the  sole  liability 
of  one  of  two  debtors  may  be  more  beneficial  than  the  joint 
liability  of  two,  either  in  respect  of  the  solvency  of  the  par- 
ties or  the  convenience  of  the  remedy,  as  in  cases  of  bank- 
ruptcy or  survivorship,  or  in  various  other  ways ;  and  whe- 
ther it  was  actually  more  beneficial  in  each  particular  case, 
cannot  be  made  the  subject  of  enquiry." 

The  case  of  Bottomley  v.  Nuttall,  relied  upon  by  the 
plaintifis  in  the  argument,  (32  L.  T.  Rep.  222,)  is  not  opposed 
to  that  of  Thompson  v.  Percival,  for  there  was  no  question 
made  whether  the  creditor  had  agreed  to  take  the  bill  of  the 
one  partner  in  satisfaction  of  the  goods  sold;  the  simple 
question  was,  having  taken  the  acceptance  of  the  one  part- 
ner, whether  that  amounted  to  satisfaction  of  the  partner- 
ship debt,  and  the  court  held  it  did  not.  That  leaves  un- 
touched, however,  the  question  whether  the  parties  agreed 
to  take  the  security  of  the  one  in  discharge  of  both. 

In  this  case  there  was  no  question  that  the  plaintifi's  did 
take  the  promissory  note  of  the  one  partner,  and,  as  the 
clerk  said,  in  settlement  of  the  demand  against  both,  but 
whether  the  plaintifis  agreed  to  accept  that  security  in  dis- 
charge of  the  demand,  the  jury  cannot  be  said  to  have  pro- 
nounced upon.  That  point  is  involved  in  the  allegation 
that  the  plaintiffs  received  and  accepted  the  note  in  satis- 
faction and  discharge.  If  the  verdict  should  stand,  and  the 
court  order  judgment  non  obstante^  it  must  be  taken  upon 
the  record  that  the  plaintiff's  did  so  agree.  Xow  it  seems 
to  me,  from  the  evidence  and  the  whole  case,  that  though 
they  did  accept  the  note  of  one,  yet  they  did  not  accept  it 
as  satisfaction  and  discharge.    Por  want  therefore  of  that 
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question  being  distinctly  put  to  the  jury,  and  having  their 
answer,  there  must  be  a  new  trial. 

McLean,  J.,  concurred. 

Rule  absolute  for  new  trial. 


The  Chief  Superintendent  of  Schools  [Appellant,) 
In  the  matter  between  William  Milne  [Plaintif)  and 

George  H.  Sylvester,  Phillip  Wideman,  and  Robert 
,  Johnson,  trustees  of  union  school  section  No.  2,  in 

Whitchurch,  and  No.  7,  in  Markham  [Defendants.) 

Suit  hy  teacher  against  trustees — Reference  to  arbitration — Appeal, 
Where  an  action  in  the  Division  Court  by  a  school  teacher  against  the 
trustees  was  referred  to  arbitration  by  order  of  the  judge,  with  the  con- 
sent of  the  parties.    Held,  that  the  decision  of  the  arbitrator  could  not 
be  appealed  from  under  the  16  Vic,  ch.  185,  sec.  24. 
Remarks  as  to  the  defendants'  remedy  by  prohibition. 

Appeal  from  the  second  Division  Court  of  the  united 
counties  of  York  and  Peel. 

The  plaintiff  was  engaged  as  teacher  in  the  above  school 
section  (of  which  the  defendants  are  trustees)  from  the  3rd 
of  January  to  the  18th  of  February,  1859,  at  <£85  per 
annum.  About  the  first  day  of  February,  1859,  a  cheque 
was  given  him  by  the  local  superintendent  of  Whitchurch, 
on  the  order  of  the  trustees,  and  he  endorsed  it  to  Sylves- 
ter. After  his  dismissal  he  brought  an  action  in  the 
above  Division  Court  against  Sylvester  for  the  amount  of 
the  cheque.  At  the  trial  it  was  objected  that  Sylvester 
could  not  be  made  individually  responsible,  as  he  was  only 
one  of  the  trustees,  and  had  received  no  consideration. 
The  judge  then  asked  if  the  other  trustees  would  be 
added  as  defendants,  to  which  they  agreed.  Some  objections 
being  made  to  the  legality  of  trying  the  case  before  the 
judge,  and  the  clauses  of  the  School  Acts  relating  to  arbitra- 
tion between  trustees  and  teachers  being  spoken  of,  the 
judge  overruled  the  objections,  and  after  some  discussion 
endorsed  on  the  summons  the  following  order :  "Ordered  to 
be  referred  to  the  award  and  final  determination  of  the  Rev. 
J.  S.  Hill,  to  decide  the  matters  of  difference,  as  well  as  this 
suit  between  the  parties.  By  consent."  The  clerk  of  the  court 
afterwards  drew  up  an  order  of  reference,  which  directed  that 
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the  award  when  made  might  be  entered  as  the  judgment  in 
the  cause  ;  and  the  award  having  been  made  in  favour  of  the 
plaintiff,  he  endorsed  on  the  summons:  '*Bj  award  of  Rev. 
Mr.  Hill,  judgment  for  plaintiff  for  £25,  with  costs,  ordered 
to  be  paid  in  twenty  days." 

The  appellant,  treating  this  as  a  decision  within  the  16 
Vic,  ch.  185,  sec.  24,  appealed  from  the  judgment,  on  the 
following  and  other  grounds  :  1.  That  the  court  below  had 
no  j  urisdiction  in  the  matter.  2.  That  even  if  it  had,  the  award 
(now  entered  as  judgment)  is  bad,  being  against  the  trustees 
individually,  and  also  against  parties  whose  responsibility 
was  not  proved.  3.  That  the  contract  with  the  teacher  was 
not  under  the  corporate  seal. 

Hodgins  for  the  appeal.    Qameron,  Q.  C,  contra. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  this  is  an  appealable  matter  under 
the  24th  section  of  16  Yic,  ch.  185.  That  section  contem- 
plates that  there  may  exist  cases  triable  in  the  Division  Court 
against  and  between  superintendents,  trustees,  teachers,  and 
others  acting  under  the  provisions  of  the  Common  School 
Acts;  and  to  provide  for  uniformity  of  decision  an  appeal  to 
either  of  the  superior  courts  of  law  is  given  to  the  chief 
superintendent  of  schools.  When  the  appeal  is  properly 
initiated,  the  judge  of  the  Division  Court  is  to  certify 
under  his  hand  the  summons  and  statement  of  claim,  and 
other  -  proceedings  in  the  case,  together  with  the  evidence 
and  his  own  judgment  thereon,  and  all  objections  made 
thereto.  Now,  instead  of  doing  this,  the  judge  in  this  in- 
stance certifies  to  us  the  summons  and  statement  of  claim, 
and  the  proceedings  to  refer  the  matter  to  arbitration,  with 
the  judgment  of  the  arbitrator,  and  without  any  evidence 
whatever.  The  legislature  never  meant  that  this  court  should 
be  an  appellant  court  from  the  determination  of  an  arbitrator 
appointed  by  the  judge  of  the  Division  Court.  For  all  that 
appears  upon  the  face  of  the  summons  and  statement  of 
claim  in  the  Division  Court,  the  case  would  seem  to  be  that 
of  one  of  an  ordinary  character.    The  judge  had,  under  the 
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fourth  section  of  16  Vic,  ch.  177,  power,  with  the  consent 
of  both  parties  to  the  suit,  to  refer  the  matters  in  dispute 
in  the  suit  between  the  parties,  as  also  matters  not  in  the 
suit,  to  arbitration,  in  such  manner  as  he  might  think  reason- 
able and  just.  The  section  provides  that  the  award  shall  be 
entered  as  the  judgment,  and  shall  be  as  binding  as  if  given 
by  the  judge.  This  case  seems  to  have  been  a  case  of  that 
kind,  from  the  endorsement  made  by  the  judge  on  the  sum- 
mons of  the  reference  by  consent,  the  award  of  the  arbitra- 
tor, and  the  judgment  entered  upon  the  aAvard.  A  case  of 
that  kind  is  not  one  contemplated  by  the  24th  section  of 
the  School  Act  of  1853,  that  is,  chapter  185  of  16  Vic. 

If  the  case  in  the  Division  Court  was  of  that  nature  that 
it  came  under  the  provisions  of  the  17th  section  of  the 
School  Act  of  1850,  as  amended  by  the  15th  section  of  16 
Vic,  ch.  185,  so  that  the  remedy  was  by  arbitration,  and 
that  no  action  should  be  brought  in  any  court  of  law  or 
equity  to  enforce  the  claim,  then  the  defendants'  remedy 
would  have  been  to  have  applied  to  the  superior  courts  for  a 
prohibition.  The  only  thing  to  be  said  against  such  a  course 
would  be  that,  perhaps,  before  the  defendants  could  have 
applied  for  and  obtained  the  writ  of  prohibition,  the  case 
might  be  tried  and  disposed  of  in  the  Division  Court  in  the 
meantime.  We  do  not  seem  to  have  as  speedy  a  remedy  in 
that  respect  as  they  have  in  England,  certainly,  but  still  I  do 
not  think  it  is  any  argument  against  the  course  to  say  that 
there  may  be  delay.  The  act  in  England,  12  &  13  Vic, 
ch.  109,  gives  parties  a  speedy  means  of  obtaining  the  writ, 
and  if  the  writ  be  improperly  or  improvidently  issued,  the 
courts  have  power  to  set  aside  the  writ.  See  In  re  Baddeley 
V.  Denton,  (4  Ex.  508).  If  the  defendants  appeared  to  the 
writ  of  summons,  and  contested  the  right  of  the  judge  to  try 
the  matter,  by  reason  of  want  of  jurisdiction,  the  judge 
might  of  course  try  that  question  and  give  judgment  upon  it, 
and  if  he  should  decide  wrongly  with  respect  to  it,  I  should, 
at  present,  be  inclined  to  say  that  judgment  would  then  be 
an  appealable  matter  under  the  24th  section  of  ch.  185. 
But  if  it  were  not  so,  I  still  think  the  case  would  be  one  to 
apply  to  the  superior  court  for  a  writ  of  prohibition,  for  in 
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such  case  the  defendants  would  not  be  submitting  to  or 
acquiescing  in  the  judge  entertaining  the  suit  because  he  had 
jurisdiction.  I  should  say  the  defendants  might,  in  an  ap- 
plication after  judgment,  take  the  opinion  of  a  court  of 
superior  jurisdiction  whether  the  inferior  court  had  jurisdic- 
tion. The  point  was  raised  in  the  case  of  Roberts  v.  Humby, 
(3  M.  &  W.  120,)  but  was  not  necessary  to  be  decided,  for 
the  want  of  jurisdiction  was  apparent  upon  the  face  of  the 
proceedings.  Baron  Parke  said,  if  it  had  been  necessary 
he  should  have  wished  to  consider  whether  a  party  is  to  be 
bound  by  the  judgment  of  an  inferior  court,  where  he  has 
had  no  opportunity  to  dispute  its  jurisdiction.  Alderson, 
Baron,  however,  said  he  thought  the  court  had  a  right  to 
interfere,  and  even  -  to  grant  the  writ  of  prohibition  after 
execution,  and  he  says,  all  the  cases  where  it  has  been  held 
otherwise  have  turned  on  the  acquiescence  of  the  party. 
The  passages  quoted  from  2  Coke's  Inst.,  602,  I  think  are 
decisive  on  the  point,  and  reason  is  in  favour  of  it. 

In  the  present  case,  however,  I  have  not  adverted  to  the 
rights  of  the  defendants  with  any  view  of  encouraging  them 
to  try  the  experiment  of  applying  for  a  prohibition.  If  they 
did  made  the  application  they  might  be  met  with  the  answer 
that  they  had  given  their  consent  to  a  reference  of  all  matters 
in  the  suit,  as  well  as  all  other  matters,  and  under  the  section 
alluded  to  in  the  Division  Court  Act  of  1853,  the  judge  had 
the  power  to  make  such  a  reference. 

The  case,  so  far  as  we  have  now  to  deal  with  it  upon  this 
appeal  of  the  chief  superintendent  of  schools,  is  clearly  not 
one  coming  within  the  meaning  of  the  provisions  giving  an 
appeal  to  this  court,  and  therefore  must  be  dismissed. 

Appeal  dismissed. 


Shaw  v.  The  BeSalaberry  Navigation  Company  of 
Montreal. 

Collision — Mortgage  on  plaintiff*:  vessel — Bffect  of  as  to  damages — Evidence-^ 
Declarations  of  captain. 

Held,  that  the  mortgagor  of  a  boat  -which  had  been  destroyed  by  collision  / 
might  recover  her  full  talue  against  the  owners  of  the  other  vesselj  with- 
out abatement  on  account  of  the  mortgage. 
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Held,  also,  that  evidence  of  declarations  made  by  the  captain  of  defendants' 
vessel,  as  to  the  icause  of  the  accident,  on  the  day  after  it  had  happened, 
were  inadmissible ;  but  that  the  verdict  should  not  be  interfered  with 
for  their  reception,  as  they  appeared  to  have  been  only  repetitions  of 
what  was  said  by  him  at  the  time  of  the  accident. 

The  plaintiff  declared  that  he  Avas  owner  of  a  certain 
steam-vessel,  which  had  been,  and  was  at  the  time  of  the 
grievances  complained  of,  let  to  hire  to  certain  persons,  who 
then  had  the  use  thereof,  and  were  lawfully  in  possession  on 
lake  St.  Francis,  in  the  river  St.  Lawrence,  under  such 
letting,  the  reversionary  interest  in  the  said  vessel  then 
belonging  to  the  plaintiff ;  that  the  defendants  were  then 
possessed  of  a  certain  other  steam  vessel  on  the  said  lake 
St.  Francis,  and  then  had  the  care  and  management  of  the 
same  by  their  servants  ;  and  that  the  defendants,  on  the 
30th  of  October,  1858,  through  the  negligence,  want  of  care, 
and  unskilfulness  of  their  servants  in  the  management  of 
their  steamer,  ran  with  her  against  the  steamer  of  the  plain- 
tiff in  the  Lake  St.  Francis,  and  sank  her,  whereby  she 
became  wholly  lost  to  the  plaintiff ;  that  the  plaintiff  in 
consequence  necessarily  incurred  divers  expenses  in  en- 
deavouring to  raise  his  said  steamboat,  and  was  also  greatly 
injured  and  aggrieved  in  his  reversionary  property,  estate, 
and  interest,  in  the  said  steamboat,  and  lost  and  was 
deprived  of  all  the  freight,  profit,  and  advantages  which  he 
might  and  otherwise  would  have  acquired  from  the  use  of 
his  said  steamboat,  &c. 

The  defendants  pleaded, — 1st.  Not  guilty.  2nd.  That 
the  plaintiff  was  not  possessed  of  the  said  steam-vessel.  3rd. 
That  the  plaintiff  w^as  not  possessed  of  the  reversionary 
property,  estate  or  interest  in  the  steam-vessel  in  the  said 
declaration  mentioned.'  4th.  That  they,  the  defendants, 
were  not  possessed  of  the  other  steam-vessel  in  the  declara- 
tion mentioned,  as  alleged.  5th.  That  the  said  steam-vessel 
in  the  said  declaration  mentioned,  was  not  let  to  hire  to  the 
said  persons  as  alleged. 

At  the  trial,  at  Cornwall,  before  McLean^  J.,  a  verdict 
was  rendered  for  the  plaintiff,  and  <£1,500  damages. 

Cameron,  Q.  C,  obtained  a  rule  on' the  plaintiff  to  shew 
cause  why  a  new  trial  should  not  be  granted,  on  account  of 
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the  reception  of  improper  evidence,  and  for  misdirection. 
The  evidence  objected  to  as  having  been  improperly  received, 
was  proof  of  declarations  made  by  the  captain  of  the  defen- 
dants' boat  after  the  accident  in  regard  to  the  cause  of  it ; 
and  the  misdirection  complained  of  was,  that  the  learned 
judge  told  the  jury  that  although  the  plaintiff's  vessel  might 
not  at  the  time  of  the  collision  have  been  carrying  lights  in 
conformity  with  the  direction  of  the  statute,  yet  that  the 
plaintiff  might  recover  if  the  accident  occurred  from  any 
other  cause  than  the  want  or  insufficiency  of  such  lights  ; 
and  in  directing  the  jury,  further,  that  if  they  found  in 
favour  of  the  plaintiff,  he  would  be  entitled  to  recover  the 
whole  value  of  his  vessel,  without  any  deduction  on  account 
of  a  mortgage  debt  secured  upon  her.  He  cited  Langhorn 
V.  Allnutt,  4  Taunt,  519 ;  Kahl  v.  Jansen,  ib.  565 ;  Helyear 
V.  Hawke,  5  Esp.  72 ;  Irving  v.  Motley,  7  Bing.  543 ;  Garth 
V.  Howard,  8  Bing.  451 ;  Fairlie  v.  Hastings,  10  Ves.  128 ; 
Watson  V.  Bank  of  Scotland,  1  Dow  45 ;  Evans  v.  Beattie, 
5  Esp.  26;  Bacon  v.  Chesney,  2  Stark.  192;  North  v. 
Miles,  1  Camp.  389;  Meredith  v.  Footner,  11  M.  &  W.  202. 

Richards,  Q.  C,  contra,  cited  Brancker  v.  Molyneux,  3 
M.  &  Gr.  84 ;  Langton  v.  Horton,  5  Beav.  9 ;  Tay.  Ev.  sees. 
521,  525 ;  Ronch  v.  Great  Western  Railway  Co.,  1  Q.  B. 
61 ;  Horford  v.  Wilson,  1  Taunt.  12  ;  Doe  dem.  Lord  Teyn- 
ham  V.  Tyler,  6  Bing.  561 ;  Alston  v.  Campbell,  4  Br.  P.  C. 
476 ;  8  Vic,  ch.  5 ;  17  &  18  Vic,  ch.  104,  imp.  act. 

Robinson,  C.  J. — (after  referring  to  the  merits  of  the 
case,  upon  which  he  thought  the  verdict^  right.)  There  is 
nothing,  I  think,  worth  discussing  in  the  objection  to  the 
reception  of  evidence  of  the  excuse  given  by  Captain  Devitt 
after  the  collision  for  approaching  the  other  vessel  as  he  did, 
instead  of  bearing  away.  What  he  said  at  the  instant  when 
the  vessels  came  together,  and  the  people  of  the  "  CorraLinn" 
jumped  into  his  vessel  to  save  themselves,  could  not  with 
propriety  have  been  excluded,  for  it  was  part  of  the  occur- 
rence at  the  moment.  Any  admission  made  by  him  after- 
wards, when  the  danger  and  excitement  were  passed,  could 
not  properly  be  received  in  evidence  to  the  prejudice  of  his 
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owner  ;  but  what  lie  was  proved  to  have  said  next  day  was 
nothing  but  what  he  said  on  the  instant,  when  he  was  re- 
proached for  having  crossed  the  course  of  the  other  vessel. 
It  was  no  admission  of  any  thing  wrong  being  done  by  him, 
but  something  urged  by  him  by  way  of  extenuation,  or  , 
relieving  himself  from  blame,  though  it  bore  against  the 
defendants  so  far  as  it  seemed  to  amount  to  an  admission 
that  he  had  intentionally  drawn  nearer  to  the  plaintiff's 
vessel,  instead  of  keeping  away,  though  for  no  improper 
purpose.  And  after  all,  being  produced  and  sworn  as  a 
witness  on  the  trial,  the  defendants  had  it  in  their  power  to 
ask  him  any  questions  they  pleased  respecting  his  conduct 
and  motives,  and  any  declarations  he  had  made  to  others. 

As  to  the  legal  questions  raised,  I  am  clearly  of  opinion 
that  the  plaintiff  could  recover  the  value  of  the  boat,  without 
abatement  on  account  of  the  debt  for  which  the  boat  at  the 
time  was  mortgaged,  whatever  might  have  been  the  amount 
of  that  debt  at  the  time,  for  when  the  plaintiff  lost  the  boat 
he  lost  the  property  out  of  which  he  might  have  paid  off  the 
debt,  as  we  may  assume,  and  was  still  left  with  the  debt  to 
pay.  And  I  think  it  is  equally  clear  that  the  plaintiff,  as 
owner  of  the  boat,  within  the  meaning  of  the  23rd  section 
of  8  Vic,  ch.  5,  or  the  imperial  statute  17  &  18  Vic,  ch. 
104,  applying  to  the  navigation  of  these  waters,  and  as  being 
in  the  lawful  possession  of  her,  undisturbed  by  the  mortga- 
gee, was  in  a  situation  to  recover  for  the  destruction  of  the 
boat. 

There  is  nothing  in  the  late  case  of  Kitchen  v.  Irvine  (5 
Jur.  N.  S.  118)  that  appears  to  me  to  interfere  in  the  least 
with  such  right  on  the  part  of  the  plaintiff.  The  judgment 
in  that  case  only  amounts  to  a  decision  that  the  equity  of 
redemption  in  a  mortgaged  ship  cannot  in  England  be  sold 
under  a  fi.  fa,  against  the  goods  of  the  mortgagor.  This 
case  presents  no  such  question. 

It  cannot  be  questioned  that  the  plaintiff  in  this  case  was 
the  general  owner  of  the  vessel  at  the  time  of  the  loss,  and 
he  was  at  the  same  time  in  actual  possession  of  her.  His 
right  therefore  to  bring  an  action  for  her  total  destruction, 
or  for  any  injury  done  to  her,  cannot,  I  think,  be  denied ; 
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and  if  the  mortgagee,  by  reason  of  his  particular  interest  in 
the  boat,  could  also  have  sued,  though  he  was  not  in  posses- 
sion, that  would  not  shew  that  the  person  who  by  law  is  to  be  ♦ 
regarded  as  the  general  owner,  when  he  sues  first,  is  not 
entitled  to  recover  to  the  whole  extent  of  the  value  of  the 
boat,  as  in  a  case  between  bailor  and  bailee,  where,  "  if  tres- 
pass be  done  to  goods  in  the  hands  of  a  bailee,  trespass  lies 
by  the  bailee,  and  also  by  the  bailor,  and  he  who  first 
recovers  shall  have  the  damages.'' — Com.  Dig.  "Trespass," 
B.  4.  The  mortgagee  could  have  secured  himself  against 
such  a  loss  by  insuring  to  the  extent  of  his  interest. 

It  cannot  be,  I  think,  that  the  mortgagor  suing  is  to  be 
allowed  only  to  recover  against  a  stranger  the  value  of  his 
equity  of  redemption,  for  that  would  make  it  necessary  in 
such  a  case  to  go  into  an  examination  at  nisi  prius  of  the 
state  of  the  account  between  the  mortgagor  and  mortgagee, 
which  I  think  is  out  of  the  question  in  an  action  with  ^ 
third  party. 

My  opinion  is,  that  the  rule  for  a  new  trial  should  be 
discharged. 

Burns,  J. — The  first  question  is,  whether  the  defendants 
be  right  in  the  objection  they  have  taken,  that  the  mortgagees 
are  the  only  proper  parties  to  maintain  this  action  in  respect 
of  the  whole  value  of  the  vessel  lost,  by  reason  of  their  legal 
title  ;  or  whether  the  outstanding  mortgage  be  receivable  for 
the  purpose  of  affecting  the  amount  of  damages  which  the 
mortgagor  would  be  entitled  to  recover,  supposing  him  to 
have  an  interest  which  would  entitle  him  to  maintain  this 
action.  This  is  assuming  that  the  defendants,  by  taking  the 
fact  of  th3  certificate  of  registry  shewing  an  outstanding 
mortgage,  had  sufiiciently  proved  the  fact. 

There  is  no  doubt  that  a  mortgagee,  by  the  mere  registry 
of  his  mortgage,  does  not  become  the  owner  of  the  vessel  so 
as  to  entitle  himself  to  accruing  freight,  or  to  be  treated  as 
owner  of  the  cargo.  Until  he  takes  possession  in  some  way 
he  is  not  liable  for  contracts  of  repairs,  &c.,  made  by  the 
captain  or  the  co-owners.  The  mortgagee  in  insuring  the 
vessel  cannot  recover  the  w^hole  value,  but  must  be  limited 
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to  the  amount  insured. — Irving  v.  Richardson  (2  B.  &  Ad. 
193).  This  shews  that,  though  in  one  sense  he  may  become 
,  the  owner,  yet  he  is  no  further  the  owner  than  for  the  pur- 
pose of  securing  his  own  debt.  I  see  neither  principle  nor 
authority  in  favour  of  the  position  contended  for,  that  the 
mortgagee  is  the  proper  person  to  sue  for  the  value  of  the 
vessel,  while  the  mortgagor  still  retains  the  possession. 
These  positions  establish  that  the  mortgagees  are  mere 
strangers  to  these  defendants,  who  as  respects  the  loss  of 
the  vessel  are  wrong-doers.  Mere  wrong-doers,  without  shew- 
ing some  claim  themselves,  or  some  interest  or  title,  either 
on  behalf  of  themselves  or  some  other  for  whom  they  are 
acting,  are  not  in  a  position  to  set  up  the  jm  tertii  to  defeat 
an  action. — See  Newnham  v.  Stevenson,  (10  C.  B.  713  ;  and 
in  Error,  13  C.  B.  285,)  Jeffries  v.  The  Great  Western  K. 
W.  Co.,  (5  E.  k  B.  802,)  and  Freshney  v.  Carrick  (1  H.  &  ^ 
N.  653.)  The  distinction  is  drawn  between  the  case  of 
Leake  v.  Loveday  (4  M.  &  G.  972)  and  others,  forming  a 
class  where  the  sheriff  and  others  may  set  up  the  jus  tertii 
to  defeat  a  plaintiff's  claim.  In  the  present  case  the  defen- 
dants are  in  the  position  of  mere  wrong-doers,  and  they  can- 
not set  up  the  outstanding  title  of  one  who  has  no  possession 
of  the  vessel,  and  whose  only  title,  according  to  the  statute, 
has  been  cut  down  from  what  it  used  to  be,  and  now  is  only 
that  the  vessel  may  be  a  security  to  him,  and  the  m*ortgagor 
shall  remain  the  owner  for  other  purposes  while  he  retains 
the  possession.  The  case  of  Sutton  v.  Buck  (2  Taunt.  302) 
shews  that  although  a  plaintiff  may  have  no  legal  title  to  a 
vessel  according  to  the  registry  acts,  yet,  having  possession, 
he  may  maintain  an  action  of  trover  against  a  mere  wrong- 
doer. 

With  respect  to  the  other  point — namely,  that  evidence 
was  received  of  what  the  captain  of  the  steamer  said  about 
the  accident  the  next  day  after  it  happened — I  must  say  that 
I  do  not  think  that  what  he  said  then  was  part  of  the  res 
gestae,  and  strictly  speaking,  the  question  should  not  have 
been  put  or  have  been  allowed  to  be  answered ;  but  upon 
looking  at  what  other  witnesses  have  stated,  it  appears  to 
have  only  been  a  repetition  of  what  he  stated  at  the  time  of 
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the  collision.  The  captain  was  himself  examined  on  the 
part  of  the  defendants,  and  he  might  certainly  in  cross- 
examination  have  been  asked  the  question  whether  he  had 
made  any  different  statement  of  the  matter,  supposing  him 
in  his  examination  to  have  said  something  different  from 
that  stated  to  those  parties,  and  I  apprehend  that  witnesses 
might  have  been  called  in  reply  to  say  what  he  had  said  about 
the  manner  of  the  collision,  and  how  it  had  occurred.  I 
agree  with  the  proposition,  however,  that  the  plaintiff  has 
no  right  to  give  in  evidence  declarations  of  an  agent  in 
respect  of  the  subject  matter  which  are  not  part  of  the  res 
gestoe,  in  anticipation  of  what  may  be  proved  by  the  defen- 
dant by  his  calling  the  agent.  It  is  a  relevant  question  to 
the  matter  in  issue  to  ask  a  witness  whether,  in  making  a 
statement  in  evidence,  he  has  not  given  a  different  account 
at  other  times. 

It  does  not  appear  to  me,  however,  that  the  reception  of 
the  evidence  in  this  case  was  prejudicial  to  the  defendants, 
looking  at  the  evidence  given  in  the  case,  and  when  the 
court  sees  clearly  that  it  cannot  have  been  so,  they  will  not 
grant  a  new  trial.  Ferrand  v.  Milligan,  (10  Jur.  6,)  Stindt 
V  Roberts,  (5  J).  &  L.  460,)  Bosanquet  v.  Shortridge  (14 
Jur.  71.) 

McLean,  J.,  concurred. 

Rule  discharged,  (a) 


Squair  et  Ah.  V.  Fortune,  Sheriff. 

Aciion  against  sheriff — Chattel  mortgage — Necessity  for  proof  of  consideration 
— Affidavit,  due  or  accruing  due" — Sale  of  equity  of  redemption  in  goods — 
20  Vic,  ch.  3. 

In  an  action  against  tlie  sheriff  to  try  the  title  to  goods  seized,  the  plaintiflF 
claimed  under  a  chattel  mortgage  made  on  the  12th  of  November,  1857, 
and  defendant  under  an  execution  which  came  into  his  hands  on  the 
18th.  The  time  for  payment  had  not  arrived,  but  the  mortgage  con- 
tained a  proviso  that  if  the  mortgagor  should  sell  any  of  the  goods  the 
mortgagee  might  take  possession ;  and  the  plaintiff,  who  was  in  possession 
at  the  time  of  seizure,  claimed  to  have  taken  the  goods  under  this  condi- 
tion, though  the  breach  of  it  by  the  mortgagor  and  the  fact  of  the  plain- 
tiffs having  entered  therefor  was  not  proved. 

Held,  Burns,  J.,  dissenting,  that  it  was  unnecessary  for  the  plaintiff  to 
prove  the  consideration  for  his  mortgage  in  the  first  instance,  but  that 
it  must  be  presumed  until  something  was  shewn  to  impeach  it. 

Held,  also,  that  an  affidavit  stating  that  the  mortgage  was  executed  for  the 


[a)  This  case  has  since  been  appealed,  and  now  stands  for  judgment  ii 
the  court  above. 
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purpose  of  securing  the  payment  of  the  money  so  justly  "  due  or  accru- 
ing due"  was  sufficient,  being  in  accordance  with  the  terras  of  the  act. 
Per-  Robinson,  C.  J.,  under  a  writ  against  the  mortgagor  of  goods,  the  she- 
,  riff,  under  20  Vic,  ch.  3,  can  only  sell  the  equity  of  redemption,  which 

will  give  a  right  to  his  vendee  only  to  stand  in  the  position  of  the  mort- 
gagor :  he  cannot  sell  the  goods  themselves  and  transfer  the  possession 
to  the  purchaser. 

Declaration. — First  count,  trespass.  Second  count, 
trover.    Third  count,  detinue  ;  against  defendant,  sheriif. 

Pleas  :  1.  Not  guilty.    2.  Not  possessed. 

The  trial  took  place  at  Cobourg,  before  Burns,  J.,  and 
the  facts  in  evidence  were  these. — The  plaintiffs  claimed  to 
be  possessed  of  a  kiln  of  bricks,  containing  some  90,000, 
\  under  a  chattel  mortgage  from  one  James  Lea,  made  on  the 
12th  of  November,  1857,  in  consideration  of  <£153  8s.  5d., 
payable  on  the  23rd  of  September,  1858,  and  duly  filed  in 
the  office  of  the  county  court  clerk.  Besides  the  kiln  of 
bricks,  there  were  included  in  the  mortgage  some  lumber, 
and  machinery,  and  wheelbarrows.  The  execution  under 
which  the  defendant  sold  the  property,  in  a  case  of  Stock 
V.  Lea,  came  into  the  sheriff's  hands  on  the  18th  of  Novem- 
ber, 1857,  endorsed  to  levy  £137  15s.  The  mortgage  con- 
tained a  proviso,  that  if  Lea  should  sell  any  of  the  bricks, 
then  that  the  plaintiffs  might  enter  and  retain  possession. 
It  was  under  this  proviso  that  the  plaintiffs  claimed  title,  on 
the  ground  that  finding  Lea  was  selling  bricks,  they,  the 
plaintiffs,  entered  and  deprived  Lea  of  the  possession.  At 
what  time  Lea  did  sell,  so  as  to  cause  a  forfeiture  and  entitle 
the  plaintiffs  to  enter  into  possession,  and  when  the  plaintiffs 
took  possession,  did  not  appear  with  any  certainty.  One 
witness  stated  that  the  plaintiffs  were  in  possession  at  the 
time  the  sheriff's  bailiff  seized,  and  also  when  he  sold  the 
property.  The  sheriff' 's  sale  took  place  on  the  22nd  of 
May,  1858,  and  the  property  sold  for  $134.  The  plaintiffs 
forbad  the  sale.  Stock  indemnified  the  sheriff  to  proceed, 
and  at  the  sale  he  bought  the  articles  in  question.  The 
sheriff's  bailiff  also  stated  that  when  he  seized  the  goods, 
which  was  in  the  fall  of  the  year,  he  found  the  son  of  one  of  the 
plaintiffs  in  possession,  who  claimed  to  hold  possession  for  the 
plaintiffs.  The  sheriff  did  not  sell  the  equity  of  redemption 
merely,  but  sold  the  goods  themselves,  and  in  separate 
parcels. 

The  defendant's  counsel  objected  that  the  debt  form- 
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ing  the  consideration  of  the  plaintiffs'  mortgage  was  not 
proved,  and  therefore  as  against  the  execution  creditor 
the  mortgage  could  not  prevail :  that  there  was  no  proof 
offered  either  that  an  affidavit  was  made  of  the  debt  being 
due  ;  and  if  the  affidavit  could  be  looked  at  which  was  an- 
nexed to  the  mortgage  then  it  was  defective,  being  in  the 
alternative. 

The  plaintiffs'  counsel  proposed  to  supply  the  proof  of  the 
debt  being  due,  but  the  learned  judge — considering  that  he 
had  already  allowed  the  plaintiffs  to  supply  proof  in  the 
case,  and  that  the  plaintiffs  in  this  case  might  have  brought 
their  action  against  Stock,  who  had  purchased  the  goods, 
and  also  considering  that  if  his  mortgage  were  bond  fide  he 
might  still,  notwithstanding  the  sheriff's  sale,  follow  the 
goods  and  re-take  them,  and  that  the  sheriff  might 
have  sold  the  equity  of  redemption — would  not  exercise 
any  further  discretion  in  the  plaintiffs'  favour,  and  allow 
them  to  supply  further  proof  after  having  closed  their  case 
a  second  time. 

The  plaintiffs'  counsel  then  contended  that  it  was  a  ques- 
tion for  the  jury  to  say,  upon  the  mere  production  of  the 
mortgage  to  them,  without  any  proof  of  the  consideration, 
whether  there  were  a  bond  fide  debt  due  as  the  consideration 
for  giving  it. 

The  learned  judge  declined  to  adopt  this  view,  and 
thought  there  should  be  some  proof  of  the  debt  due  from 
Lea  to  the  plaintiffs,  for  though  as  against  Lea  himself  the 
mortgage  would  be  very  good  evidence,  yet  as  against  a 
judgment  creditor  the  debt  should  be  established  by  some- 
thing more  than  the  mere  production  of  the  instrument. 

The  plaintiffs  declined  to  take  a  nonsuit,  and  the  learned 
judge  for  want  of  the  debt  being  proved  directed  a  verdict 
for  the  defendant,  and  the  jury  so  found. 

Hector  Cameron  obtained  a  rule  to  set  aside  the  verdict, 
and  for  a  new  trial  without  costs,  on  the  ground  of  mis- 
direction ;  or  for  a  new  trial  on  payment  of  costs,  on  the 
ground  that  the  plaintiffs  were  prepared  to  prove  the  con- 
sideration of  the  mortgage,  but  accidentally  at  the  trial 
failed  to  do  so. 


550        queen's  bench,  trinity  term,  23  vie,  1859. 

The  application  was  supported  by  an  affidavit  of  one  of 
the  plaintiffs,  shewing  what  the  consideration  of  the  mort- 
gage was,  and  also  by  an  affidavit  of  the  plaintiffs'  attorney, 
shewing  that  he  could  at  the  trial  have  given  the  evidence, 
if  the  judge  would  have  received  it  when  it  was  proposed. 

Cameron,  Q.  C,  shewed  cause,  and  cited  Doe  Cronk  v. 
Smith,  7  U.  C.  R.  376.  He  renewed  his  objection  that  the 
affidavit  attached  to  the  mortgage,  being  in  the  alterna- 
tive— namely,  that  the  mortgage  was  executed  in  good  faith 
and  for  the  express  purpose  of  securing  the  payment  of  the 
money  so  justly/  due  or  accruing  due,  &c. — was  insufficient. 
He  also  objected  that  the  action  of  trespass,  or  trover,  or 
detinue,  as  the  declaration  was,  could  not  be  sustained 
against  the  sheriff  in  this  case,  for  it  appeared  by  the  evi- 
dence, if  the  plaintiffs'  mortgage  could  be  sustained,  that  the 
sheriff  had  a  right  to  sell  the  equity  of  redemption  in  the 
property. 

Robinson,  C.  J. — As  to  the  objection  taken  to  the  suffi- 
ciency of  the  affidavit  made  by  the  mortgagee  under  the 
statute  20  Vic,  ch.  3,  it  is  in  the  words  of  the  act,  and  I 
think  the  intention  of  the  statute  is  that  the  affidavit  should 
be  framed  as  this  is,  and  that  it  is  not  necessary  that  it 
should  state  either  the  debt  to  be  wholly  due  or  wholly 
accruing  due,  or  partly  one  and  partly  the  other,  according 
to  the  circumstances  of  the  case,  but  that  the  affidavit  may 
be  framed  just  as  this  is,  which  read  in  connexion  with  the 
mortgage  itself  shews  the  truth  of  the  fact.  It  is  as  if  the 
deponent  had  sworn  that  the  mortgage  was  given  to  secure 
the  debt  due,  or  accruing  due,  "according  to  the  terms  of  the 
said  mortgage." 

Then  as  to  the  ground  on  which  the  plaintiffs  were  non- 
suited :  I  think  this  case  is  very  distinguishable  from  Doe 
dem  Cronk  v.  Smith,  (7  U.  C.  R.  376,)  because  there  the 
defendant  was  seeking  to  defeat  a  prior  deed  to  his  own,  by 
reason  of  its  being  unregistered,  and  it  was  made  by  the 
statute  a  necessary  part  of  his  case,  that  he  should  shew 
himself  to  be  a  purchaser  for  good  consideration.  These 
plaintiffs,  on  the  other  hand,  were  claiming  under  a  mort- 
gage of  goods  executed  by  Lea,  while  he  had  a  clear  dis- 
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posing  power  over  them,  and  they  have  a  right  to  stand 
upon  their  prior  title  till  the  sheriff,  coming  with  an  execu- 
tion after  the  mortgage  was  executed,  has  given  proof  of 
something  that  should  impeach  that  mortgage.  Fraud  is 
not  in  such  a  case  to  be  presumed  till  the  contrary  is  shewn. 
The  presumption  is  the  other  way,  that  the  transaction  was 
an  honest  one,  till  it  is  shewn  to  be  otherwise  ;  and  at  least 
some  foundation  must  be  laid  for  suspecting  the  good  faith 
of  the  mortgage  before  the  mortgagee  can  be  called  upon 
to  support  it  by  proof  of  consideration  given  otherwise, 
besides  the  acknowledgment  under  seal  appearing  on  the 
face  of  the  instrument,  (a) 

There  ought,  therefore,  I  think,  to  be  a  new  trial ;  and 
there  should  be  a  new  trial  at  any  rate,  I  think,  for  on  other 
grounds  we  could  hardly  hesitate  to  grant  it  on  such  terms 
as  to  costs  as  might  seem  proper.  The  mortgage,  it  is  true, 
did  not  give  to  these  plaintiffs  a  right  to  take  possession  of 
the  goods  before  default,  unless  under  certain  circumstances, 
and  the  time  for  payment  not  having  arrived  there  could  be 
no  default  in  that  respect.  But  there  was  evidence,  though 
perhaps  not  clear  and  uncontradicted,  that  the  mortgagor 
had  been  selling  the  bricks  contrary  to  a  condition  in  the 
mortgage,  which  in  that  case  expressly  gave  to  the  plaintiffs 
a  right  to  enter  into  possession ;  and  besides,  if  no  such 
evidence  had  appeared,  still  the  fact  of  the  plaintiffs  having 
been  found  by  the  sheriff  in  actual  possession  of  the  goods, 
contrary  to  what  would  seem  to  be  their  right  under  the 
mortgage,  would  not  be  conclusive  evidence  of  fraud ;  it 
would  only  have  been  such  evidence  of  the  assignment  being 
colourable  as  it  would  be  necessary  to  submit  to  the  jury  for 
them  to  pronounce  upon. 

Then  here  the  sheriff,  unless  he  was  right  in  assuming 
fraud  in  the  mortgage,  which  he  always  does  at  his  peril, 
had  no  right  to  sell  the  goods  themselves,  and  transfer  the 
possession  to  the  purchaser.  He  could  only  sell  the  equity 
of  redemption,  which  would  give  a  right  to  his  vendee  to 
stand  in  the  place  of  the  mortgagor,  and  nothing  more.  At 

(a)  See  Doe  Cronk  v.  Smith,  7  U.  C.  R.  376  ;  Gale  v.  Williamson,  8  M. 
&  W.  405 ;  Tay.  Ev.  Sees.  73,  127,  1040. 
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least  that  appears  to  me  to  be  the  effect  of  the  sale  of  an 
equity  of  redemption  in  goods  mortgaged,  tinder  our  statute 
20  Vic,  ch.  3,  sec.  11,  which  is  a  novel  provision,  and  one 
not  unlikely  to  produce  embarrassing  questions. 

And  if  there  were  none  of  these  considerations,  I  should 
have  been  still  inclined  to  allow  a  new  trial  to  the  plaintiffs 
on  payment  of  costs,  for  the  merits  have  not  been  tried — I 
mean  as  to  the  bona  fides  of  the  mortgage  made  by  the 
plaintiffs ;  and  the  affidavits  are  very  precise  and  strong 
on  that  point,  and  are  not  contradicted. 

Burns,  J. — There  is  no  doubt  that  the  possession  \)Vq- 
^erij prima  facie  affords  evidence  of  title  as  against  a  wrong- 
doer, and  if  the  possession  be  relied  upon  simply,  it  is  suffi- 
cient presumptive  evidence  to  call  upon  the  person  disturb- 
ing the  possession  to  shew  why  he  did  so.  The  present  case 
however  proceeded  far  beyond  that  proposition,  and  the 
question  was,  after  all  the  evidence  had  been  given  which 
was  received  at  the  trial,  how  far  the  presumption  extended 
in  favour  of  the  one  or  the  other,  in  order  to  determine  upon 
whom  the  burden  of  proof  lay. 

I  do  not  consider  the  rule  established  in  an  action  against 
the  sheriff  for  an  escape  upon  mesne  process  applicable. 
The  reason  why  admissions  of  the  debtor  that  he  owed  the 
plaintiff  the  amount,  (and  I  take  it  those  admissions  may  be 
either  verbal  or  in  writing,  if  made  before  the  arrest  takes 
place,)  is,  because  the  sheriff's  wrongful  act  in  permitting 
an  escape  has  deprived  the  plaintiff  of  establishing  the  debt 
against  the  debtor,  for  the  evidence  would  have  been  good 
against  him,  and  the  sheriff  will  not  be  allowed  to  take 
advantage  of  his  own  wrong.  In  this  case,  whether  the 
sheriff  be  wrong  or  not  depends  upon  the  fact  whether  the 
goods  in  question  be  the  plaintiffs'  {property  as  against  the 
defendant.  The  plaintiffs  rested  their  case  in  the  jfirst 
instance  upon  the  deed  of  the  previous  owner  of  the  pro- 
perty, and  upon  shewing  that  the  plaintiffs  were  in  posses- 
sion at  the  time  the  bailiff  made  the  levy.  There  undoubt- 
edly they  might  rest  it,  if  nothing  more  appeared,  but  the 
defendant  shewed  that  he  was  acting  under  an  execution 
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against  tlie  same  person  from  whom  the  plaintiffs  claimed, 
which  writ  was  placed  in  his  hands  six  days  later  than  the 
date  of  the  deed.  Whether  the  plaintiffs  did  in  fact  take 
possession  because  the  debtor  had  violated  the  conditions  of 
the  deed  or  not,  was  not  proved ;  there  was  nothing  more 
than  an  assertion  on  their  part  that  such  was  the  case.  The 
debt  due  the  plaintiffs,  if  there  Avere  any  debt,  would  not  be 
due  until  September,  1858.  The  debt  due  the  creditors,  for 
whom  the  sheriff  was  acting,  had  passed  into  judgment  and 
was  then  due  on  the  execution.  The  question  upon  such  a 
state  of  facts  is,  whether  the  plaintiffs  had  a  prima  facie 
case  to  go  to  the  jury,  or  whether  it  was  incumbent  upon 
them  to  prove  the  consideration  of  their  mortgage,  and  that 
they  had  taken  possession  in  consequence  of  the  act  of  the 
debtor  giving  them  a  right  to  do  so. 

I  still  retain  the  opinion  I  had  at  the  trial,  that  the  bur- 
then of  proof  lay  upon  the  plaintiffs,  to  establish  the  debt 
mentioned  in  their  mortgage,  which  was  not  due,  as  against 
the  judgment  debt  which  was  due,  and  upon  which  the  de- 
fendant had  a  writ  of  execution,  and  on  account  of  that  debt 
they  had  taken  possession.  There  was  a  saleable  interest 
in  the  debtor  in  the  property,  which  the  plaintiffs  could  not 
deny,  even  as  against  the  mortgage,  and  which  interest  the 
sheriff  had  a  right  to  dispose  of ;  but  the  plaintiffs  by  their 
action  sought  to  cut  down  all  right  of  the  defendant  to  sell 
at  all,  and  it  appears  to  me  not  sufficient  for  the  purpose 
that  they  should,  upon  an  admission  by  the  deed  of  a  debt 
due  from  the  debtor,  sustain  that  position.  I  think  they 
should,  as  against  the  sheriff,  have  proved  the  consideration 
of  the  deed  after  the  execution  was  proved.  What  was 
p'imd  facie  evidence  against  the  sheriff  before  that  proof  no 
longer  was  so  after  it.  I  think  the  presumption  changed 
^  sides.  The  debtor  did  once  own  the  goods,  and  the  plain- 
tiffs claimed  to  have  them  in  security  for  a  demand  they 
asserted  to  be  due  them.  The  defendant  acted  under  a 
judgment  and  execution  against  the  same  person.  I  take 
that  to  be  of  a  higher  nature  than  the  demand  which  the 
plaintiffs  claim  under,  and  consequently  should  be  displaced 
by  something  more  than  the  presumption  which  would  be  in 
the  first  instance  given  in  the  plaintiffs'  favour  if  the  case 


554       queen's  bench,  trinity  term,  23  vie,  1859. 

rested  upon  tlie  deed  and  possession,  and  that  proof  of  the 
debt  being  due  to  the  plaintiffs  was  called  for  in  order  to 
sustain  the  plaintiffs'  possession  as  against  the  judgment 
creditor.  If  the  debt  mentioned  in  the  mortgage  had  be- 
come due  by  the  effluxion  of  time,  and  the  mortgagee  was 
found  in  possession,  in  concurrence  with  the  deed,  then  no 
doubt  evidence  must  first  be  given  to  disturb  such  possession, 
before  the  mortgagee  could  be  called  upon  to  establish  the 
justice  or  legality  of  his  possession.  If  the  mortgagor  had 
been  in  the  possession  of  the  goods,  there  can  be  no  ques- 
tion that  the  sheriff  might  have  seized  the  corpus  of  the 
property,  and  the  interest  of  the  mortgagor  together  with 
the  possession  would  have  passed  to  the  sheriff's  vendee 
upon  a  sale  made  by  him,  and  such  possession  would  have 
been  subject  to  the  rights  of  the  plaintiffs  as  mortgagees, 
whatever  they  might  have  been.  Then,  when  the  sheriff 
finds  the  mortgagee  claiming  to  have  the  possession,  not  in 
accordance  with  the  terms  of  the  deed,  except  by  something 
which  depends  upon  extraneous  evidence,  it  appears  to  me 
the  onus  probandi  is  shifted  to  the  plaintiffs  to  prove  their 
debt,  and  that  the  debtor  was  doing  something  contrary  to 
the  terms  of  the  deed,  which  entitled  the  plaintiffs  to  assume 
possession  sooner  than  by  the  effluxion  of  time.  Another 
reason  why  this  evidence  should  come  from  the  plaintiffs  in 
support  of  their  deed  as  against  the  sherift'  so  acting  upon 
an  execution,  is  that  the  facts  entitling  the  plaintiffs  to  the 
property  in  security  for  a  debt  due  them  are  more  particu- 
larly within  the  knowledge  of  the  plaintiffs  than  of  the  she- 
riff, and  when  that  is  the  case  the  proof  should  come  from 
them  first.  The  production  of  the  deed  in  this  case,  with- 
out any  evidence  of  debt  due  them,  or  other  proof  in  respect 
of  the  taking  possession,  just  simply  established  that  the 
mortgagees  would  have  no  right  to  the  possession  until  Sep- 
tember, 1858. 

The  plaintiffs,  it  appears  by  the  affidavits,  can  support 
their  possession  by  another  trial,  and  I  have  no  objection 
that  they  shall  have  the  opportunity  of  doing  so  by  a  new 
trial. 

McLean,  J.,  concurred  in  opinion  with  the  Chief  Justice. 

Rule  absolute. 
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Assignment — Release — Subsequent  deed  loaiving release — 22  Vic,  ch.  96,  sec.  19. 

B.  on  the  31st  of  March,  1859,  (after  the  22  Vic,  ch.  96,)  assigned  all  his 
personal  estate  to  trustees,  in  trust  for  all  his  creditors  ;  but  the  assign- 
ment contained  a  release  to  him  from  all  further  liability,  and  it  was 
declared  that  any  creditor  refusing  or  neglecting  within  six  months  after 
notice  to  execute  the  deed,  or  otherwise  to  discharge  the  assignor,  should 
lose  all  benefit  therefrom,  and  that  the  trustees  might  pay  the  amount  of 
his  claim  to  the  assignor.  This  deed  was  executed  by  B.  and  the  trus- 
tees, both  of  whom  were  creditors.  Afterwards,  and  before  the  defend- 
ants' execution  was  placed  in  the  sheriff's  hands,  B.  executed  a  deed- 
poll,  authorising  the  trustees  to  pay  all  creditors  unconditionally,  without 
requiring  them  to  execute  the  assignment  or  discharge  him. 

Held,  (in  an  interpleader  issue  between  the  assignees,  plaintiffs,  and  execu- 
tion creditors  of  B.,  defendants,)  that  the  assignment  was  void  as  against 
defendants,  and  that  its  validity  was  not  restored  by  the  second  deed. 

Per  Burns,  J.,  nnder  22  Vic,  ch.  96,  an  assignment  is  invalid  which  is 
made  for  the  benefit  of  those  creditors  only  who  execute  it. 

Remarks  as  to  the  effect  of  "a  release  in  an  assignment  before  the  22  Vic, 
ch.  96. 

This  was  an  interpleader  issue,  to  try  the  right  to  certain 
goods  and  chattels.  The  plaintiffs  claimed  under  an  assign- 
ment, executed  on  the  31st  of  March,  1859,  and  the  defen- 
dants under  an  execution  against  the  assignor,  placed  in  the 
sheriff's  hands  on  the  9th  of  April  following. 

The  assignment  was  made  between  James  Bell  of  the 
first  part,  the  plaintiffs  in  the  interpleader  of  the  second 
part,  and  the  several  other  persons  who  should  execute, 
creditors  of  the  said  James  Bell,  of  the  third  part.  By  it 
the  said  James  Bell  assigned  to  the  plaintiffs  all  his  personal 
estate  and  effects  of  every  kind  and  description,  upon  trust 
to  sell,  and  out  of  the  proceeds,  after  defraying  costs  and 
expenses,  to  pay  and  divide  the  clear  residue  of  the  said 
moneys  unto  and  among  all  and  singular  the  creditors  of  the 
said  party  of  the  first  part,  pari  passu,  in  rateable  propor- 
tion, according  to  the  amount  of  their  several  respective 
debts,  and  without  preference  or  priority  ;  and  it  was 
thereby  declared  to  be  the  true  intent  and  meaning  of  the 
said  deed,  that  in  the  event  of  any  creditor  or  creditors  of 
the  said  party  of  the  first  part,  after  due  notice,  or  being 
called  upon  so  to  do,  refusing  or  neglecting  to  become  a 
party  to  the  said  deed,  or  a  duplicate  thereof,  by  executing 
the  said  deed  or  the  said  duplicate,  or  otherwise  discharging 
the  said  party  of  the  first  part  from  all  further  liability^ 


556         queen's  bench,  trinity  term,  23  vie,  1859. 

according  to  the  true  intent  and  meaning  thereof;  and  after 
six  calendar  months  should  have  elapsed  after  such  neglect 
or  refusal  as  aforesaid,  such  creditor  or  creditors  should  lose 
all  dividends  and  benefits  to  be  derived  from  or  otherwise 
claimed  under  the  said  deed,  any  thing  therein  contained  to 
the  contrary  notwithstanding;  and  that  it  should  and  might 
be  lawful  for  the  said  trustees,  the  parties  thereto  of  the 
second  part,  or  the  survior  of  them,  and  the  executors  and 
administrators  of  such  survivor,  to  pay  such  last-mentioned 
dividends,  and  the  demand  of  any  other  creditor  or  creditors 
refusing  or  neglecting  as  aforesaid  to  sign  the  said  deed  or  a 
duplicate  thereof,  or  otherwise  discharge  the  said  party  of 
the  first  part  as  aforesaid,  and  to  take  the  benefit  of  the 
provisions  thereby  made  to  the  said  party  of  the  first  part, 
his  executors,  administrators  or  assiojns. 

The  deed  contained  a  general  release  to  the  assignor  by 
the  trustees  and  the  parties  of  the  second  part.  It  was 
executed  by  the  assignor  and  assignees,  both  of  whom  were 
creditors,  but  not  by  the  defendants,  to  whom  notice  of  it 
was  given  on  or  about  the  5th  of  April. 

Before  the  placing  of  the  defendants'  writ  in  the  sheriflf 's 
hands,  as  found  by  the  jury,  the  following  instrument, 
bearing  date  the  4th  of  April,  1859,  was  executed  by  Mr. 
James  Bell,  the  assignor  in  the  former  deed  mentioned : 

To  all  whom  these  presents  shall  come.  I,  James  Bell,  of 
the  village  of  Arnprior,  in  the  County  of  Renfrew,  mer- 
chant, send  greeting. 

Whereas,  by  indenture  of  assignment,  bearing  date  the 
31st  of  March,  1859,  I  have  assigned,  transferred,  and  set 
over  all  my  real  and  personal  estate  to  Henry  0.  Burritt  of 
the  city  of  Ottawa,  woollen  manufacturer,  and  Francis 
McDougall  of  the  same  place,  hardware  merchant,  for  the 
benefit  of  creditors  without  preference  or  priority. 

And  whereas  the  said  indenture  contains  a  condition  that 
such  creditors  only  as  should  give  me  a  discharge  in  full 
should  participate  in  the  benefits  of  the  said  assignment, 
and  that  the  dividends  coming  to  those  creditors  refusing  to 
discharge  me  as  aforesaid  from  all  further  liability  should  be 
paid  to  me. 

And  whereas  I  am  desirous  that  the  said  conditions 
should  be  cancelled,  and  the  said  dividends  paid  over  to  my 
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respective  creditors  unconditionally,  and  that  the  surplus 
only,  after  discharging  my  liabilities  in  full,  shall  be  refun- 
ded to  me. 

Now,  therefore,  know  ye,  that  I,  the  said  James  Bell,  do 
hereby  empower  and  authorise  the  said  Henry  0.  Burritt 
and  Francis  McDougall  to  apply  the  whole  of  the  real  and 
personal  estate  and  other  property  and  effects  in  the  said 
assignment  mentioned  or  referred  to,  in  liquidation  of  my 
liabilities  as  therein  mentioned,  unconditionally,  and  without 
requiring  any  of  the  said  creditors  to  sign  or  execute  the 
said  assignment,  or  a  duplicate  thereof,  or  in  any  otherwise  to 
grant  or  give  me  a  discharge  in  full  upon  their  participating 
in  the  benefits  and  dividends  under  the  said  assignment, 
unless  their  respective  claims  and  legal  demands  are  satisfied 
and  paid  in  full ;  and  I  hereby  release  and  discharge  the 
the  said  Henry  0.  Burritt  and  Francis  McDougall  from  all 
liability  or  responsibility  to  me  under  the  said  assignment, 
whether  as  trustees  or  otherwise,  except  as  to  the  residue  of 
the  said  estate  after  my  said  liabilities  are  paid  in  full,  accor- 
ding to  the  true  intent  and  meaning  hereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  4th  day  of  April,  1859." 

(Signed), 

Jambs  Bell,  (L.S.) 
Signed,  sealed  and  delivered  in  presence  of, 
(Signed),  Thos.  J.  Lbitch. 

The  case  was  tried  at  the  last  Perth  assizes. 

It  was  left  to  the  jury  by  Mr.  Justice  Richards,  before 
whom  the  case  was  tried,  to  find  whether  the  assignment  was 
bond  fide,  and  intended  to  pass  the  property  for  the  benefit 
of  Bell's  creditors,  and  whether  the  second  document  execu- 
ted by  Bell  was  executed  before  the  fi.  fa.  went  into  the 
sheriff's  hands  ;  and  the  jury  found  for  the  plaintiffs  on  both 
these  points. 

A  verdict  was  thereupon  entered  for  the  plaintiffs  subject 
to  the  opinion  of  the  court. 

R.  A.  Harrison  for  the  plaintiffs,  cited  Nunn  v.  Wilsmore, 
8  T.  R.  521 ;  Martindale  v.  Booth,  3  B.  &  Ad.  498  ;  Riches 
V.  Evans,  9  C.  &  P.  540 ;  Jackson  v.  Lomas,  4  T.  R.  166  ; 
The  King  (in  aid  of  Braddock)  v.  Watson,  3  Price  6 ; 
Holmes  v.  Love,  3  B.  &  C.  242  ;  Pickstock  v.  Lyster,  3 
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M.  &  S.  371 ;  Teede  v.  Johnson,  11  Ex.  840 ;  S.  C,  25 
L.  J.  Ex.  110 ;  Nicholson  v.  Tutin,  2  Kay  &  J.  18 ;  Fazak- 
erlj  V.  McKnight,  6  E.  &  Bl.  795 ;  Bisset  v.  Burgess,  23 
Beav.  278;  Janes  v.  Whitbread,  11  C.  B.  406;  Hickman 
V.  Cox,  18  C.  B.  617 ;  3  C.  B.  N.  S.  523 ;  Stor.  Eq.  Jur. 
sec.  1036 ;  Field  v.  Lord  Donoughmore,  1  Dr.  &  W.  226. 

Albert  Richards^  contra,  cited  22  Vic,  ch.  96,  sec.  19  ; 
Maulson  v.  Topping,  17  U.  C.  R.  183  ;  Wilson  v.  Kerr, 
\      ib.  168  ;  Biron  v.  Mount,  4  Jur.  N.  S.  43  ;  Larpent  v.  Bibbj, 
24  L.  J.  Q.  B.  301 ;  S.  C.  5  H.  L.  Cas.  481 ;  March  v.  War- 
wick, 1  Ex.  K  S.  158 ;  Leonard  v.  Sheard,  33  L.  T.  Rep.  9. 

Robinson,  C.  J. — The  evidence  related  chiefly  to  the 
question  of  hona  fides  in  the  assignment  to  the  plaintiffs  by 
Bell,  the  execution  debtor. 

The  jury  found  that  the  assignment  was  made  in  good 
faith  for  the  benefit  of  Bell's  creditors,  as  the  deed  itself 
imports. 

It  does  not  appear  that  the  propriety  of  that  finding  is 
referred  to  us,  except  so  far  as  concerns  the  legal  effect  of 
the  deeds  themselves,  and  the  provisions  made  in  them  : 
whether  they  were  such  as  the  law  will  allow  to  prevail, 
even  if  in  point  of  fact  the  transaction  was  honestly  intended 
to  be  such  as  the  deed  imports. 

In  that  point  of  view,  I  do  not  see  any  thing  in  the 
evidence  given  at  the  trial  that  it  is  material  to  consider  in 
determining  upon  the  points  submitted  to  us,  beyond  what 
is  stated  in  the  case. 

This  assignment  was  executed  in  March,  1859.  It  comes 
therefore  under  the  provisions  of  the  statute  22  Vic,  ch.  96, 
sec.  19,  which  enacts  that  if  any  person  being  at  the  time  in 
insolvent  circumstances,  or  unable  to  pay  his  debts  in  full, 
or  knowing  himself  to  be  on  the  eve  of  insolvency,  shall 
make  any  assignment,  &c.,  of  any  of  his  goods  or  effects, 
with  intent  to  defeat  or  delay  the  creditors  of  such  person, 
or  with  intent  of  giving  one  or  more  of  the  creditors  of  such 
person  a  preference  over  his  other  creditors,  or  over  any  one 
or  more  of  such  creditors,  every  such  assignment,  &c,  shall 
be  deemed  and  taken  to  be  absolutely  null  and  void  as 
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against  the  creditors  of  such  person.  Provided  always, 
that  nothing  herein  contained  shall  be  held  or  construed  to 
invalidate,  or  make  void  any  deed  of  assignment  made  and 
executed  by  any  debtor  for  the  purpose  of  paying  and  satis- 
fying rateably  and  proportionably,  and  without  preference 
or  priority,  all  the  creditors  of  such  debtors  their  just 
debts." 

Whether  this  enactment  has  been  violated  or  not  may  in 
some  cases  be  manifest  on  the  face  of  the  assignment,  and 
then  the  question  would  be  one  of  law.  So  far  as  any  thing 
can  be  learnt  by  looking  out  of  the  instrument,  I  take  the 
verdict  of  the  jury  to  have  settled  the  question  of  bona  fides 
in  favour  of  the  assignment,  and  that  the  parties  have  only 
intended  to  submit  to  the  court  the  other  question,  whether 
the  assignment  is  not  on  the  face  of  it  absolutely  void  in  law. 

The  question  lies  within  a  narrow  compass,  and  scarcely 
any  of  the  cases  cited  can  assist  us  in  determining  it,  because, 
if  this  assignment  was  such  a  one  as  our  statute  22  Yic,  ch. 
96,  prohibits,  then  the  act  in  express  terms  makes  it  abso- 
lutely null  and  void  again^  creditors.  These  defendants 
were  creditors,  and  creditors  whose  execution  is  sought  to 
be  enforced  against  the  goods  which  the  plaintiffs  claim 
under  that  assignment.  In  every  case  of  this  kind,  one  or 
some  of  the  creditors  of  an  insolvent  person  might  well  agree 
to  an  assignment  made  in  the  terms  this  was,  being  satisfied 
that  if  others  should  be  deterred  from  becoming  parties  to  it, 
as  they  probably  might,  under  the  condition  of  releasing  the 
debtor  in  full,  they  would  be  sure  of  being  paid  all  their 
demands  from  the  proceeds  of  the  effects  assigned ;  but  the 
question  is  whether  it  is  not  giving  a  preference  to  some 
creditors  over  others,  contrary  to  the  spirit  and  intention  of 
the  act,  for  a  debtor  to  make  an  assignment  from  which  those 
creditors  only  can  derive  benefit  who  are  willing  to  execute 
the  deed,  by  which  they  agree  to  give  up  all  claim  beyond 
what  the  proceeds  of  the  property  assigned  may  give  to 
them  upon  a  rateable  distribution ;  and  agree  further,  that 
whatever  surplus  may  remain  after  satisfying  the  creditors 
who  will  come  into  that  condition,  shall  be  paid  into  the 
hands  of  the  debtor. 

Tl  VOL.  XVIIL 


560        queen's  bench,  trinity  term,  23  vie,  1859. 


I  think  we  are  bound  to  carry  into  effect  in  a  comprehen- 
sive spirit  this  enactment  of  the  legislature,  and  to  hold  that 
the  assignment,  giving  as  it  does  a  preference  to  those 
creditors  who  will  accept  of  terms  dictated  by  the  debtor 
over  those  who  will  not  accept  of  such  terms,  is  repugnant 
to  the  statute.  It  is,  I  think,  as  clearly  repugnant  as  it 
would  be  to  confine  the  benefit  of  the  trust  deed  to  those 
creditors  only  who  would  agree  to  make  a  certain  large 
abatement  in  the  amount  of  their  respective  claims. 

It  is  true  that  the  deed  gives  no  preference  to  certain 
creditors  by  name,  but  that  I  think  is  not  all  that  the  act 
prohibits. 

Then  considering,  as  I  do,  that  this  assignment  when  it 
was  executed  was  absolutely  void,  as  being  contrary  to  the 
statute,  I  do  not  think  it  can  be  restored  to  validity  and  up- 
held by  the  execution  of  the  instrument  that  was  executed 
afterwards,  and  of  which,  for  all  that  appears,  neither  these 
defendants  nor  any  other  non-executing  creditors  had 
knowledge. 

I  think,  therefore,  that  the  verdict  should  be  entered  for 
the  defendants,  and  I  have  formed  this  opinion  on  the  effect 
of  the  statute  alone,  and  without  reference  to  any  thing  said 
or  determined  in  the  cases  in  this  court  of  Wilson  v.  Kerr, 
(17  U.  C.  E.  168,)  and  of  Maulson  v.  Topping  et  al.  (ib. 
183). 

Those  cases  brought  into  discussion  the  same  objection  that 
has  been  taken  here,  but  under  different  circumstances,  being 
before  the  statute,  and  if  the  case  of  the  present  defendants 
rested  on  ground  independent  of  the  statute,  we  might,  for 
any  thing  contained  in  those  cases,  have  thought  the  point 
still  open  to  discussion. 

Burns,  J. — So  far  as  the  case  depends  upon  the  deed  of 
the  31st  of  March,  1859,  taking  the  case  independent  of  the 
statute  22  Vic,  ch.  96,  we  must  hold,  in  accordance  with  the 
cases  of  Maulson  v.  Topping  (17  U.  C.  R.  183)  and  Wilson 
V.  Kerr,  (ib.  168),  in  this  court,  that  the  deed  is  void  as 
against  these  defendants,  in  consequence  of  the  provision 
that  before  the  creditors  could  derive  any  benefit  from  the 
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assignment  they  were  required  to  release  the  debtor.  Those 
cases  were  decided  upon  deeds  of  assignment  executed  before 
the  act  of  parliament  was  passed.  The  case  is  still  stronger 
against  such  a  deed  since  the  statute,  for  by  the  19th  section 
deeds  which  are  made  with  intent  to  defeat  or  delay  creditors, 
or  to  give  preferences,  are  void  unless  executed  for  the  pur- 
pose of  paying  and  satisfying  rateably  and  proportionably, 
and  without  preference  or  priority,  all  the  creditors  of  the 
debtor  their  just  debts.  The  debtor,  by  making  such  stipu- 
lation imposes  an  obligation  on  his  creditor  that  the  statute 
does  not  contemplate.  The  statute  cannot  be  construed  into 
meaning  that  though  the  debtor  gives  up  his  property  to  his 
creditors  in  the  same  manner  that  a  bankrupt  law  would  take 
it  from  him,  he  is  entitled  to  a  discharge  from  his  obligations, 
and  therefore,  if  he  stipulates  for  a  release,  then  he  only 
makes  a  provision  for  paying  such  class  of  creditors  as  will 
consent  to  discharge  him. 

Since  the  statute,  I  apprehend  there  is  another  objection 
which  is  fatal  to  this  deed.  I  should  not  construe  the  statute 
to  mean,  when  providing  for  the  validity  of  an  assignment 
made  for  the  payment  rateably  and  proportionably  from  the 
estate  of  the  assignor  of  the  creditors,  that  it  is  required  the 
creditors  should  sign  any  deed  at  all.  This  deed  provides 
that  if  any  creditor  shall  neglect  or  refuse  to  execute  it  for 
the  space  of  six  months  he  shall  lose  all  dividends  and  bene- 
fits to  be  derived  from  or  claimed  under  the  deed.  Does  a 
deed  which  provides  for  those  creditors  only  who  execute  it 
comply  with  the  provisions  of  the  act  of  parliament,  which 
makes  good  those  deeds  only  which  are  for  payment  to  all 
the  creditors?  I  do  not  think  it  does,  for  there  maybe 
creditors  who  do  not  wish  to  sign  deeds,  and  there  may  be 
others,  such  as  executors  or  administrators,  or  trustees,  and 
others  who  are  not  in  a  situation  to  sign  such  a  deed  of  ar- 
rangement as  this  is.  The  cases  of  March  v.  Warwick  (1 
H.  &  N.  158)  and  Leonard  v.  Sheard  (33  L.  T.  9,  Q.  B) 
very  well  support  this  objection. 

The  plaintiffs  rely  upon  the  subsequent  instrument  executed 
by  the  debtor  on  the  4th  of  April,  1859,  as  having  cured  the 
objections  to  the  first  deed, and  contend  that  the  defendants  were 
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not  at  liberty  on  the  9th  of  April  to  treat  the  assignment  as 
void,  and  issue  their  execution.    This  last  instrument  is  the 
deed  only  of  the  debtor,  being  a  deed  poll,  and  not  one  inter 
partes  as  the  first  deed  is.    We  also  see  from  the  evidence 
that  the  trustees  were  creditors  of  the  debtor,  and  that  by 
their  having  executed  the  deed  of  assignment  they  took  the 
property  transferred  to  them  upon  the  terms  set  forth  in  the 
deed.    Now  can  the  debtor  by  this  deed-poll,  without  the 
trustees  being  assenting  parties  by  executing,  restore  the 
validity  of  the  deed  by  stating  that  he,  the  debtor,  empowers 
the  trustees  to  apply  the  whole  of  the  real  and  personal  estate 
in  liquidation  of  the  debtor's  liabilities  unconditionally,  and 
without  requiring  the  creditors  to  sign  or  execute  the  assign- 
ment, or  to  give  a  discharge  to  the  debtor  ?    In  this  case  the 
trustees  do  not  stand  in  the  position  of  mere  mandatories, 
for  they  are  creditors  of  the  assignor,  and  take  an  interest 
under  the  deed,  and  they  have  entered  into  covenants  to 
fulfil  and  perform  the  provisions  of  the  deed.    The  deed-poll 
of  the  debtor  cannot  relieve  the  trustees  of  the  covenants 
which  they  entered  into  with  any  of  the  creditors  who  may 
sign  the  deed.    I  should  say  it  would  require  all  parties  to 
the  deed  to  join  in  relieving  it  of  the  objectionable  clauses. 
The  debtor  treats  the  matter  as  if  it  remained  still  mandatory 
on  the  4th  of  April,  and  that  he  could  make  a  difi'erent  dis- 
position of  the  property.    It  seems  to  me  the  moment  credi- 
tors signed  the  transfer  it  was  no  longer  to  be  considered  as 
being  merely  mandatory,  and  the  interest  which  became 
vested  by  creditors  signing  rendered  it  impossible  for  the 
debtor  to  make  any  alteration  without  the  other  parties  being 
also  parties  to  the  arrangement.    This  second  instrument 
does  not  amount  to  a  simple  release  of  the  debtor  asking  a 
discharge  from  his  debts,  or  the  creditors  signing  the  deed 
of  assignment,  but  relieves  the  creditors  only  unless  their 
respective  claims  and  legal  demands  are  satisfied  and  paid 
in  full ;  and  the  trustees  are  released  from  all  liability  and 
responsibility  to  the  debtor  under  the  deed,  whether  as 
trustees  or  otherwise,  except  as  to  the  residue  of  the  estate 
after  his  liabilities  are  paid  in  full. 

The  first  deed  was  a  sufficiently  valid  deed  among  and 
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between  the  parties  who  executed  it,  and  I  suppose  the 
second  might  also  bind  all  those  who  assented  to  it ;  but  the 
question  here  is,  whether  the  second  instrument  will  render 
the  first  good,  or  rather,  taking  the  two  together,  whether  they 
bind  these  defendants  in  respect  of  preventing  them  from 
seizing  the  property  upon  their  execution.  The  language  of 
V.C.  Turner,  in  the  case  of  Smith  v.  Hurst,  (10  Hare  30,  47,) 
applies  strongly  to  this  case.  He  states  the  principle,  upon 
examination  of  the  cases  with  respect  to  the  alteration  of 
deeds,  in  this  way  :  "  That,  in  cases  of  deeds  vesting  property 
in  trustees  upon  trust  for  the  benefit  of  particular  persons, 
the  deed  cannot  be  revoked,  altered,  or  modified  by  the 
party  who  has  created  the  trust ;  but  that  in  cases  of  deeds 
purporting  to  be  executed  for  the  benefit  of  creditors,  the 
question  whether  the  trusts  can  be  revoked,  altered,  or  modi- 
fied, depends  upon  the  circumstances  of  each  particular 
case.  It  is  difficult  at.  first  sight  to  see  the  distinction  between 
the  two  classes  of  cases,  for  in  each  of  the  classes  a  trust  is 
purported  to  be  created,  and  the  property  is  vested  in  the 
trustees ;  but  I  think  the  distinction  lies  in  this : — in  cases  of 
trust  for  the  benefit  of  particular  persons,  the  party  creating 
the  trust  can  have  no  other  object  than  to  benefit  the  persons 
in  whose  favour  the  trust  is  created ;  and,  the  trust  being  well 
created,  the  property  in  equity  belongs  to  the  cestuis  que 
trust  as  much  as  it  would  belong  to  them  at  law  if  the 
legal  interest  had  been  transferred  to  them  ;  but  in  cases 
of  deeds  purporting  to  be  executed  for  the  benefit  of  credi- 
tors, and  to  which  no  creditor  is  a  party,  the  motive  of  the 
party  executing  the  deed  may  have  been  either  to  benefit 
his  creditors  or  to  promote  his  own  convenience  ;  and  the 
court  there  has  to  examine  into  the  circumstances,  for  the  pur- 
pose of  ascertaining  what  was  the  true  purpose  of  the  deed ; 
and  this  examination  does  not  stop  with  the  deed  itself,  but 
would  be  carried  on  to  what  subsequently  occurred,  because 
the  party  who  has  created  the  trust  may,  by  his  own  conduct, 
or  by  the  obligations  which  he  has  permitted  his  trustee  to 
contract,  have  created  an  equity  against  himself." 

Undoubtedly,  from  the  time  of  the  execution  of  the  first 
instrument,  on  the  31st  of  March,  up  to  the  4th  of  April,  it 
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was  void  as  against  the  defendants,  who  would  not  become 
parties  thereto.  Now  the  subsequent  deed  does  not  of 
itself  make  any  provision  in  favour  of  the  creditors  :  it 
merely  withdraws  the  restriction  which  the  assignor  had 
imposed  upon  the  creditors  of  signing  a  release  to  the 
debtor,  and  in  its  effect  is  intended  to  make  a  different  dis- 
position of  the  property.  The  defendants  would  have  to 
resort  to  the  first  deed  to  see  what  their  rights  would  be 
against  the  estate.  J  do  not  think  the  subsequent  in- 
strument removed  the  cause  of  complaint,  or  that  it,  in 
conjunction  with  the  former,  make  that  valid  which  cer- 
tainly was  void  as  against  the  claim  of  the  defendants  in 
its  inception. 

In  my  opinion  the  subsequent  deed  did  not  render  the 
fraudulent  deed  good  again,  so  as  to  operate  against  the 
defendants'  fi.  fa.  issued  after  the  second  instrument,  and 
therefore  the  postea  upon  this  interpleader  issue  should  go 
to  the  defendants.  ^ 

McLean,  J.,  concurred.  , 

Judgment  for  defendants. 


Smallwood  and  Addison  v.  Abbott  and  Chase. 

Colored  Wesley  an  Methodist  Church — Convey  anee  to  trustees  for — Construc- 
tion of — Appointment  of  new  trustees. 

The  land  in  question  was  conveyed  to  five  persons  as  trustees  of  the  Color- 
ed Wesleyan  Methodist  Church  in  Canada,  to  hold  to  them  and  their 
successors,  according  to  the  rules  and  discipline  of  the  said  church.  The 
deed  provided  that  when  any  of  the  trustees  should  die  or  cease  to  be  a 
member  of  said  church,  a  successor  should  be  nominated  by  the  colored 
Wesleyan  minister  or  preacher  having  charge  of  the  station  in  which  the 
land  was,  and  thereupon  appointed  by  the  surviviag  trustee  or  trustees, 
if  they  should  think  proper  to  appoint  the  person  so  nominated ;  and 
that  if  it  should  happen  at  any  time  that  there  should  be  no  surviving 
trustee,  then  it  should  be  lawful  for  the  colored  minister  in  charge  of 
the  station  to  nominate,  and  for  the  quarterly  meeting  of  the  station,  if 
they  should  approve  of  the  nomination,  to  appoint,  the  requisite  number 
of  trustees  ;  and  the  persons  so  appointed  should  be  the  legal  successors 
of  those  named  in  the  deed.  The  Wesleyan  Methodist  Church  assumed 
control  over  this  church,  alleging  that  the  deed  was  intended  for  the 
colored  members  of  their  church,  there  being  no  such  body  as  the 
Colored  Wesleyan  Methodist  Church.  Four  of  the  original  trustees 
were  living,  but  two  were  absent,  having  left  this  congregation,  by 
which,  according  to  the  rules  of  the  Wesleyan  Methodist  Church,  they 
ceased  to  be  trustees;  one  had  joined  another  body;  and  the  fourth,  one 
of  the  defendants,  had  been  expelled  from  that  church.  The  plaintiffs 
were  then  nominated  as  trustees  by  one  W.,  a  minister  appointed  by  the 
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Wesleyan  Church  to  talre  charge  of  this  chapel,  bat  not  a  colored  man, 
and  their  appointment  was  confirmed  at  a  quarterly  meeting.  They 
thereupon  brought  ejectment  against  A.,  one  of  the  original  trustees 
named  in  the  deed,  and  a  person  who  had  taken  possession  under  him. 
Held,  that  they  could  not  recover,  for  the  expulsion  of  A.  from  the  Wes- 
leyan Methodist  Church  could  not  deprive  him  of  his  character  of  trustee 
under  the  deed;  and  the  plaintiffs  were  not  properly  appointed,  not 
having  been  nominated  by  the  colored  minister  in  charge  of  the  church, 
as  required  by  the  deed. 

Ejectment  for  one-tenth  of  an  acre,  part  of  lot  No.  8,'on  the 
north  side  of  Richmond  Street,  in  Toronto,  described  by  metes 
and  bounds.  The  plaintiffs  and  defendants  claimed  the  pre- 
mises as  trustees  under  a  deed,  which  was  admitted,  dated 
7th  of  July,  1838,  from  Johan  Carfrae,  daughter  of  Thomas 
Carfrae,  and  James  Leslie,  executrix  and  executor  and  trus- 
tees of  the  will  of  Thomas  Carfrae,  to  sell  and  dispose  of 
the  real  estate,  to  George  Wilkinson,  Wilson  R.  Abbott, 
Thomas  G.  Bruckner,  Matthew  B.  Truss,  and  Joseph  P. 
Turner,  trustees,  by  the  name  of  the  trustees  of  the  Colored 
#  Wesleyan  Methodist  Church  in  Canada,  for  a  chapel  and 
burying  ground  in  the  city  of  Toronto.  The  ground  was 
conveyed  to  the  said  trustees  and  their  successors  to  be 
appointed  in  manner  thereinafter  specified,  to  hold  to  the 
said  trustees  and  their  successors  in  the  said  trust  for  ever, 
for  the  site  of  a  chapel  and  burying  ground  for  the  use  of 
the  members  of  the  Colored  Wesleyan  Methodist  Church 
in  Canada,  according  to  the  rules  and  discipline  which  then 
were  or  thereafter  might  be  adopted  by  the  Conference  of  the 
said  church,  in  trust  and  confidence  that  the  said  trustees 
for  the  time  being  should  at  all  times  permit  any  colored 
Wesleyan  Methodist  minister  or  preacher,  being  a  member 
of  the  said  Colored  Wesleyan  Methodist  Church,  and  duly 
authorised  as  such  by  the  said  Conference,  to  preach  and 
perform  religious  service  in  the  said  chapel  according  to  the 
rules  and  discipline  of  the  said  church;  and  in  further  trust 
and  confidence  that  the  said  trustees  for  the  time  being  might, 
at  their  discretion,  by  and  with  the  consent  and  advice  of 
the  colored  Wesleyan  31ethodist  minister  or  preacher  hav- 
ing charge  of  the  station  or  circuit  in  which  the  said  chapel 
shall  be,  permit  the  regular  minister  or  preacher  of  any 
other  protestant  denomination  of  christians  to  preach  and 
perform  public  religious  service  in  the  said  chapel,  when  it 


566      queen's  bench,  trinity  term,  23  vie,  1859. 

should  not  be  required  for  the  use  of  the  ministers  or  preach- 
ers of  the  said  Colored  Wesleyan  Methodist  Church.  The 
number  of  trustees  by  the  deed  was  limited  to  five,  and  the 
deed  provided  that  when  any  one  or  more  of  the  said  trus- 
tees, or  of  their  successors  in  the  said  trust,  should  die  or 
should  cease  to  be  a  member  or  members  of  the  said  Colored 
Wesleyan  Methodist  Church,  according  to  the  rules  and 
discipline  of  the  said  church,  the  vacant  place  or  places  of 
the  trustee  or  trustees  so  dying  or  ceasing  to  be  a  member 
or  members  of  the  said  church,  should  be  filled  with  a  succes- 
sor or  successors,  being  a  member  or  members  of  the  said 
church  of  twenty-one  years,  to  be  nominated  and  appointed 
as  follows  :  that  is  to  say,  to  be  nominated  by  the  colored 
Wesleyan  minister  or  preacher  having  charge  for  the  time 
being  of  the  station  or  circuit  in  which  the  said  parcel  or 
tract  of  land  should  be,  and  thereupon  appointed  by  the  sur- 
viving trustee  or  trustees  of  the  said  trust,  if  they  should  think  • 
proper  to  appoint  the  person  or  persons  so  nominated ;  and 
in  case  of  an  equal  division  of  the  votes  of  the  trustees  pre- 
sent, the  said  colored  Wesleyan  minister  or  preacher  in 
charge  should  have  a  casting  vote  in  such  appointment ;  and 
if  it  should  happen  at  any  time  that  there  should  be  no  surviv- 
ing trustee  of  the  said  trust,  in  that  case  it  should  be  lawful 
for  the  colored  Wesleyan  Methodist  minister  or  preacher 
who  should  have  charge  of  that  station  or  circuit  for  the  time 
being  to  nominate,  and  the  quarterly  meeting  of  that  circuit 
or  station,  if  they  approved  the  persons  so  nominated,  to 
appoint  the  requisite  number  of  trustees  of  the  said  trust  by 
a  vote  of  a  majority  of  the  members  of  the  said  meeting 
then  present,  and  in  case  of  an  equal  division  of  the  votes 
the  chairman  of  the  meeting  should  have  a  casting  vote  on 
such  appointment,  and  the  person  or  persons  so  nominated 
and  appointed  should  be  the  legal  successor  or  successors  of 
the  said  above  named  trustees,  and  should  have  in  perpetual 
succession  the  same  capacities,  rights,  powers  and  duties  as 
were  given  to  the  said  above  named  trustees  in  and  by  this 
deed  and  the  statute  aforesaid. 

And  to  the  end  that  evidence  of  the  due  nomination  and 
appointment  of  succeeding  trustees  in  the  said  trust  might  be 
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preserved,  it  should  be  the  duty  of  the  trustees  for  the  time 
being  to  keep  a  book  of  record,  in  which  the  name  or  names 
of  anj  person  or  persons  nominated  and  appointed  successor 
or  successors  in  the  said  trust  as  aforesaid,  and  also  the 
names  of  the  persons  so  nominating  and  appointing  them, 
should  be  entered,  and  such  entry  subscribed  by  the  said 
nominators  and  appointors. 

The  namc/of  the  body  for  whose  use  the  premises  were 
conveyed,  the  names  of  the  original  trustees,,  the  trust  for 
which  they  held,  and  the  mode  prescribed  by  the  deed  to 
fill  up  any  vacancies  in  the  number  of  trustees  have  been 
particularly  set  out  as  in  the  deed,  because  in  this  action 
the  plaintiifs  claimed  a  right  to  recover  against  one  of  the 
trustees,  Wilson  B.  Abbott,  whose  name  appeared  in  the 
deed,  on  the  ground  that  at  the  time  of  their  appointment 
there  was  no  surviving  trustee  of  the  trust,  and  that  they 
were  nominated  to  and  appointed  by  the  quarterly  meeting 
of  the  circuit  or  station  as  trustees.  They  alleged  that, 
though  Abbott  was  still  living  and  resident  in  Toronto,  he 
had  ceosed  to  be  a  trustee,  by  reason  of  his  having  been 
expelled  from  and  having  thereby  ceased  to  be  a  member  of 
the  Colored  Wesleyan  Methodist  Church,  according  to  the 
rules  and  discipline  of  the  said  church. 

It  was  shewn  in  evidence  that  Wilkinson  and  Bruckner, 
two  of  the  original  trustees,  were  still  living  or  supposed  to 
be,  the  former  in  the  town  of  Simcoe,  and  the  latter  at 
Amhcrstburgh  ;  and  that  Turner  left  the  Province  and  went 
to  the  United  States,  where  he  was  still  residing ;  and  it  was 
alleged  as  to  Wilkinson  that  he  joined  another  body,  and 
became  a  preacher  in  the  African  Wesleyan  Methodist 
Episcopal  Church  before  he  left  Toronto,  and  so  that  he 
ceased  to  be  a  member  or  trustee  of  that  body  to  whose 
trustees  the  deed  was  made.  As  to  Bruckner,  there  was 
no  evidence  that  though  he  had  ceased  to  be  a  member 
of  the  congregation,  he  had  ceased  to  be  a  member  of 
the  Colored  Wesleyan  Methodist  Church  in  Canada,  if 
there  was  such  a  body  ;  and  as  to  Turner,  there  was  no 
testimony  as  to  his  belonging  to  any  other  church  than 
that  to  which  he  professed  to  belong  when  he  became  a 
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trustee  in  the  deed.  It  was,  however,  contended  that  as 
soon  as  these  parties  left  the  congregation  they  ceased  to  be 
trustees,  and  it  appeared  to  be  a  part  of  the  discipline  of 
the  Wesleyan  Methodist  Church,  that  an  individual  on  leav- 
ing a  congregation  must  necessarily  cease  to  be  a  trustee 
for  such  congregation,  and  it  was  under  that  discipline  that 
a  proceeding  was  adopted  under  which  Abbott  Avas  nominally 
expelled  from  the  the  Wesleyan  Methodist  Church,  which  he 
attended  for  some  time  before  his  expulsion.  The  Wesley- 
an Methodist  Church,  considering  that  there  was  no  such 
body  as  the  Colored  Wesleyan  Methodist  Church  of  Canada, 
assumed  that  the  deed  for  the  premises  in  dispute  must  have 
been  intended  for  the  colored  members  of  ihe  Wesleyan 
Methodist  Church ;  and  Mr.  Wilkinson,  a  minister  of  that 
Church,  took  charge  of  the  congregation  of  colored  persons 
who  attended  the  chapel  in  question,  and  officiated  to  them 
for  some  time  with  their  concurrence.  During  that  time  he 
wished  Abbott  to  join  in  getting  other  trustees  appointed, 
but  Abbott  objected  to  Mr.  Wilkinson  because  he  was  not  a 
colored  preacher,  and  alleged  that  only  a  colored  preacher 
or  minister  could  act  in  the  matter  of  appointing  trustees 
under  the  deed.  Then,  on  finding  that  Abbott  would  do 
nothing,  Mr.  Wilkinson  cited  him  before  the  regular  Church 
tribunal  of  the  Wesleyan  Methodist  Church,  and  the  citation 
being  disregarded  by  Abbott  such  proceedings  as  were 
required  by  the  discipline  of  that  church  were  adopted,  and 
Abbott  was  then  expelled  as  a  member.  Being  considered 
as  no  longer  a  member,  and  hence  no  longer  a  trustee,  Mr. 
Wilkinson,  as  the  minister  in  charge,  though  not  a  colored 
man,  nominated  the  plaintiif  and  others  trustees,  professing 
to  act  under  the  provisions  of  the  deed,  and  they  were 
appointed  at  the  quarterly  meeting.  The  plaintiffs,  Willis 
Addison  and  Thomas  Smallwood,  were  then  appointed  upon 
Mr.  Wilkinson's  nomination,  and  Samuel  Lewis  and  James 
Baker,  and  James  Jennings,  also  colored  men,  were  also 
appointed  to  fill  up  the  other  vacancies  in  the  trust.  These 
appointments  took  place  in  February,  1852,  and  the  parties 
continued  to  act  as  trustees  till  1854  under  Mr.  Wilkinson, 
and  subsequently  under  his  successor,  Mr.  Borland,  who 
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had  part  of  the  time  a  colored  minister  of  the  Methodist 
Church  under  him  officiating  in  the  chapel.  In  1856  the 
chapel  was  taken  possession  of  by  a  party  said  to  be  under 
the  control  of  the  defendant  Abbott,  in  consequence,  as 
stated,  of  being  dissatisfied  with  being  controlled  by  the 
whites,  and  wishing  to  govern  themselves;  and  this  action 
was  broughl-  to  decide  the  right  of  the  Wesleyan  Methodist 
Church  to  exercise  control  over  the  chapel  as  belonging  to 
the  colored  members  of  their  Church,  and  not  to  a  body  of 
persons  calling  themselves  the  colored  Wesleyan  Methodist 
Church  in  Canada. 

There  had  been  previous  appointments  of  trustees  under 
the  direction  of  a  colored  minister  of  some  other  body, 
who  officiated  in  the  chapel  for  several  years,  and  on  these 
occasions  the  persons  were  proposed  by  the  minister,  and 
were  then  elected  by  the  members  of  the  congregation  pres- 
ent; but  all  the  appointments .  so  made  were  deemed  illegal 
by  Mr  Wilkinson,  and  ceased  to  act,  and  as  Abbott  would  not 
join  in  appointing  others,  means  were  taken  to  get  rid  of  him, 
and  then  others  were  chosen. 

At  the  trial,  at  Toronto,  before  IWcLean,  J.,  when  the 
plaintiffs  had  closed  their  case  Read^  Q.  C,  for  the  defen- 
dants, moved  for  a  nonsuit,  on  the  ground  that  the  defendant 
Abbott,  and  several  others  of  the  trustees  named  in  the 
deed,  appeared  by  the  evidence  to  be  still  living,  and  must 
be  regarded  as  trustees  entitled  to  hold  the  premises  for  the 
trusts  and  purposes  stated  in  the  deed.  That  as  to  the 
nomination  by  Mr.  Wilkinson,'  and  the  confirmation  of  the 
parties  named  by  him  by  the  quarterly  board  of  the  Wesley- 
an Methodist  Church  in  the  West  Circuit,  the  nomination 
could  not  be  sustained,  inasmuch  as  only  a  colored  minister 
by  the  deed  could  make  such  nomination,  and  if  not  pro- 
perly nominated  they  could  not  properly  be  confirmed. 

The  plaintiffs  agreed  to  take  a  nonsuit,  with  leave  reserved 
to  move  against  it,  the  court  to  draw  any  inferences  from 
the  evidence  that  a  jury  might  draw,  and  to  grant  a  new 
trial  or  enter  a  verdict  for  the  plaintiffs,  as  they  should  deem 
proper. 
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M.  0.  Cameron  obtained  a  rule  nisi  according  to  the 
leave  reserved,  or  for  a  new  trial,  on  the  ground  of  the 
verdict  being  contrary  to  law  and  evidence,  and  for  misdi- 
rection of  the  learned  judge. 

Read^  Q.  C,  shewed  cause. 

McLean,  J. — It  is  clear  by  the  terms  of  the  deed  that  it 
was  intended  that  the  colored  trustees  therein,  and  the 
Colored  WesJeyan  Minister  having  charge  of  the  station 
for  the  time  being,  should  control  the  appointment  of  any 
trustees  to  fill  vacancies  in  the  trust.  First,  the  colored 
minister  to  nominate,  and  the  surviving  trustees  to  appoint 
if  they  thought  proper,  or  in  case  of  an  equality  of  votes 
among  the  trustees  present,  the  minister  to  join  or  have  a 
casting  vote  in  the  appointment.  Then,  in  the  event  of 
there  being  no  trustee  surviving,  the  colored  Wesleyan 
Minister  must  nominate,  and  the  quarterly  meeting  of  that 
circuit  may  appoint,  if  they  approve  of  the  persons  nomina- 
ted ;  but  no  provision  appears  to  be  made  for  the  appoint- 
ment of  trustees  in  the  event  of  their  being  no  colored 
Wesleyan  Methodist  minister,  as  seems  to  have  been  the 
case  while  Harper,  a  minister  said  to  belong  to  another 
body,  was  officiating  in  the  chapel.  The  presence,  or  rather 
the  voice  of  a  colored  Wesleyan  Methodist  minister  seems 
to  be  considered  essential  at  all  times  in  the  nomination  or 
appointment  of  trustees,  and  there  seems  in  the  deed  to  be 
manifested  a  great  desire  to  keep  the  body  for  whom  it  was 
intended  distinct  from  the  general  body  of  the  Wesleyan 
Methodists,  and  to  have  simongst  them  colored  preachers. 
1'his  may  have  been  an  unwise  desire  on  the  part  of  those 
who  were  then  interested,  but  it  is  t;)o  distinctly  shewn  to 
leave  any  doubt  th')t  the-ohject  in  taking  the  deed  was  to 
keep  the  whole  control  in  the  hands  of  the  colored  popula- 
tion. 

It  is  not  shewn  that  Abbott  and  the  other  trustees 
recently  surviving  ever  relinquished  their  trust.  On  th^ 
contrary,  it  was  shewn  that  Abbott  frequently  attended  at 
the  cha()8l  and  controlled  its  use,  and  the  circumstance  of 
his  having  been  expelled  from  being  a  member  of  the  Wes- 
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leyan  Methodist  Church  cannot  deprive  him  of  his  character 
as  a  trustee,  or  prevent  him  from  exercising  the  power  of  a 
trustee.  The  law  has  conferred  upon  him  the  right  of 
bringing  any  action  in  reference  to  the  property,  and  he 
may  equally  defend  any  such  action.  His  right  cannot  be 
taken  from  him  at  the  will  and  pleasure  of  any  party  who, 
according  to  the  terms  of  the  deed,  can  have  no  voice  in  the 
nomination  br  appointment  of  trustees. 

Tiie  deed  is  taken  to  certain  trustees  for  the  use  of  the 
members  of  the  Colored  Wesleyan  Methodist  Church  in 
Canada,  according  to  the  rules  and  discipline  of  the  said  « 
Church.  There  may  be  no  such  body,  or  it  may  have  been 
intended  that  the  body  for  whose  use  the  deed  was  obtained 
should  assume  that  designation.  However  that  may  be,  I 
cannot  hold  that  property  so  acquired  can  be  diverted  to  the 
use  of  others,  on  the  supposition  that  there  is  no  such  body, 
because  the  designation  of  those  others  approaches  nearest  to 
what  it  is  imagined  was  the  object  and  intention  of  the 
deed. 

It  appears  to  me  that  the  plaintiffs  have  not  shewn  any 
right  to  recover,  and  that  the  defendant  Abbott  is  at  all 
events  entitled  to  hold  as  one  of  the  original  trustees. 

The  rule  nisi  to  set  aside  the  nonsuit  must  therefore  be 
discharged. 

Burns,  J. — It  is  quite  unnecessary  to  enquire  whether  the 
trustees  nominated  and  appointed  in  the  manner  spoken  of 
by  Mr.  Harper  were  or  not  legal,  for  only  one  of  these 
plaintiffs  was  nominated  and  appointed  under  such  authority, 
and  that  plaintiff  since  such  nomination  and  appointment  in 
effect  may  be  said  to  have  renounced  it,  for  he  has  accepted 
of  another  nomination  and  a  different  appointment  under  the 
body  which  now  claims  the  church  prope^t3^  B)'  the  evidence 
it  appears  that  the  Wesleyan  Methodist  body  claim  to  exer- 
cise authority  over  the  congi-egation  to  which  t  is  chapel 
belonged  at  the  time  of  gratitiiig  the  deed,  and  they  do  so 
upon  the  ground  that  there  never  was  in  existence  such  a 
church  as  the  colored  Wesleyan  Methodist  Chuich,  and 
therefore  the  Wesleyan  Methodist  Church  must  of  necessity 
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be  the  body  intended ;  but  there  was  no  evidence  of  any  ac- 
tual interference  of  the  Wesleyan  Methodist  body  until  the 
year  1851.  Whether  there  ever  was  such  a  body  in  Canada 
as  might  be  designated  the  Colored  Wesleyan  Methodist 
Church  is  not  the  question  which  we  have  to  deal  with.  We 
find  the  deed  speaks  of  such  a  body  and  of  such  a  church, 
and  the  trustees  named  in  the  deed,  and  their  successors, 
were  to  hold  the  property  in  trust  for  the  site  of  a  chapel 
and  burying  ground,  for  the  use  of  the  members  of  the 
Colored  Wesleyan  Methodist  Church.  Whether  this  pro- 
vision may  be  read  that  it  meant  the  colored  members  of 
the  Wesleyan  Methodist  Church,  rather  than  setting  up  a 
distinct  church  of  itself  by  that  name,  and  one  independent 
of  the  Wesleyan  body,  and  not  coming  under  the  jurisdiction 
and  authority  of  that  body  in  the  general  character  of  its 
rule  and  discipline,  is  not  precisely  the  question  we  have  to 
determine.  We  must  take  another  view  of  the  matter  under 
the  deed,  and  see  if  the  plaintiffs  have  been  nominated  and 
appointed  in  such  a  manner  as  will  entitle  them  to  say  the 
property  is  legally  vested  in  them.  It  may  be  that  this  con- 
gregation is  not  separated  from  the  body  of  Wesleyan 
Methodists,  and  that  as  such  the  congregation  is  under  the 
general  authority  and  jurisdiction  of  that  church.  When  we 
look  at  the  provisions  for  the  nomination  and  appointment  of 
new  trustees,  we  do  not  find  it  opened  to  all  ministers  or 
preachers  who  may  be  from  time  to  time  sent  to  or  officiat- 
ing with  the  congregation,  but  it  is  confined  to  the  Colored 
Wesleyan  Methodist  minister  or  preacher,  who  has  the  power 
to  nominate  the  trustees.  There  can  be  no  question  this 
provision  applies  personally  to  the  minister  or  preacher  who 
undertakes  the  duty  of  filling  up  the  number  of  trustees, 
whatever  may  be  said  of  the  word  colored  when  applied  to 
the  church.  If  it  were  intended,  as  the  plaintiffs  contend, 
that  the  congregation  were  to  be  in  connexion  with  the 
Wesleyan  Methodist  body ;  yet  if  for  the  purpose  of  main- 
taining the  legal  right  to  the  property  uninterruptedly  it 
were  necessary  that  there  should  be  a  colored  minister  or 
preacher,  it  would  only  establish  this  proposition — that  the 
Wesleyan  body  must  either  provide  this  congregation  with  a 
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minister  of  that  description,  or  else  sanction  the  congregation 
choosing  their  own  minister  of  that  description,  and  yet  re- 
main for  all  other  purposes  in  connexion  with  the  body. 
We  cannot  deal  with  the  question  of  what  may  be  expedient 
for  the  congregation  in  that  respect,  nor  whether  it  be  pro- 
per that  the  Wesleyan  body  should  relax  their  rules  or  dis- 
cipline, should  it  be  required  to  effect  the  object.  We  must 
take  the  deed  as  we  find  it,  and  construe  it  by  its  language. 
The  evidence  shews  us  that  it  was  Mr.  Wilkinson,  the  ap- 
pointed circuit  minister  of  the  Methodist  conference,  a  white 
minister,  and  not  the  colored  minister  of  this  congregation, 
nor  a  Colored  Wesleyan  Methodist  minister  of  a  Colored  Wes- 
leyan Methodist  Church,  in  charge,  who  made  the  nomination 
of  these  plaintiffs  to  be  trustees.  Mr.  Wilkinson  at  first  treated 
Abbott  as  still  legally  being  a  trustee,  but  because  he  thought 
him  contumacious  he  proceeded  to  and  did  have  him  deposed 
by  the  rules  and  discipline  of  his  church.  It  is  of  no  conse- 
quence in  this  action  to  enquire  whether  Mr.  Wilkinson, 
being  the  w^hite  minister  of  the  circuit  within  which  the 
chapel  is,  had  such  power,  and  could  by  the  rules  of  the 
church  take  such  a  step ;  for,  as  observed  by  the  learned 
judge  at  the  trial,  the  plaintiffs  must  shew  their  own  legal 
appointment.  I  am  of  opinion  the  nomination  of  these 
plaintiffs  as  trustees,  whether  the  whole  trust  could  be  treated 
as  vacant  or  not,  was  not  done  in  accordance  with  the  deed, 
for  that  it  requires  the  nomination,  if  there  be  any,  of  the 
trustees  in  existence  to  be  by  the  colored  minister  or 
preacher  having  charge  for  the  time  being  of  the  station  or 
circuit,  and  appointed  by  the  remaining  trustee  or  trustees  ; 
and  if  there  be  no  trustee  or  trustees  at  the  time,  then  to  be 
nominated  by  the  colored  minister  or  preacher  having 
charge  of  the  station  or  circuit,  to  nominate,  and  the  quai*- 
terly  meeting  by  a  majority  of  votes  to  appoint  the  trustees. 

It  will  be  observed  there  is  nothing  throughout  the  deed 
confining  it  so  that  only  colored  persons  shall  be  trustees 
of  the  church  property,  nor  can  we  see  that  it  follows  the 
quarterly  meeting  should  be  composed  of  colored  persons. 
Both  of  those  bodies  might  be  composed  of  all  white  people, 
for  any  thing  we  can  see  to  the  contrary,  unless  indeed  the 
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word  colored^  if  applied  to  the  church  as  a  body,  means 
that  the  congregation,  minister  and  all,  should  be  so.  But 
without  giving  that  effect  to  it  as  applied  to  this  deed,  the 
provision  made  with  respect  to  nominating  new  trustees 
certainly  is  confined  to  its  being  done  by  a  colored  person, 
as  the  minister  or  preacher  having  charge  of  the  station  or 
circuit.  I  observe  that  the  deed  is  one  of  the  printed  forms 
used  by  the  Wesleyan  Methodists,  and  throughout  the  deed, 
in  all  the  operative  parts  bearing  upon  this  case,  the  word 
colored  is  carefully  inserted.  This  may  be  taken  as  an  in- 
dication that  the  intention  was  that  this  congregation  did  not 
place  themselves  unrestrictedly  under  the  power  and  juris- 
diction of  the  Wesleyan  Methodist  body.  If  we  were  called 
on  to  pronounce  upon  the  meaning  of  the  word  colored  as 
applied  to  the  church  or  to  the  members  of  the  congregation 
alone  in  this  case,  it  would  be  very  important  to  know  what 
this  congregation  had  done  in  the  way  of  church  government, 
and  what  rules  and  discipline  were  acted  upon  previous  to  the 
deed  being  given,  and  in  what  connexion  they  were;  but  all 
that  becomes  unimportant,  if,  notwithstanding  all  that,  it 
appears  by  the  deed  the  nomination  of  the  trustees  must  be 
by  a  colored  minister  or  preacher.  It  appears  to  me  such 
is  the  intention  of  the  parties,  and  that  such  is  the  true  con- 
struction of  the  deed. 

For  these  reasons  the  nonsuit  was  properly  granted,  and 
there  should  be  no  new  trial. 

Rule  discharged,  (a) 


The  following  gentlemen  were  called  to  the  Bar  during 
this  Term : — Leon  Moses  Clench,  Calvin  Donaldson 
Holmes,  Charles  Richard  Atkinson,  John  Dewar, 
Jacob  Yanwagner  Spohn,  David  Aspe  Sampson,  Wil- 
liam AiRD  Ross,  George  Anthony  Walkem,  Byron 
Moffatt  Britton. 


(a)  The  Chief  Justice  having  been  absent  during  the  argument  gave  no 
judgment. 
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Present  : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 

Robert  Easton  Burns,  J. 


Pringle  v.  Allan  and  Hyland. 

Marriage — 11  Geo.  IV.,  ch.  36,  effect  of — Statute  of  limitations — Discontinu- 
ance .of  constructive  possession. 

Huldah  Pringle,  patentee  of  the  land  in  question,  was  married  to  one  Green 
by  a  Methodist  minister,  who  had  at  that  time  no  right  to  solemnize  matri- 
mony. She  conveyed  the  land  to  M.,  but  being  told  that  her  marriage 
was  illegal  executed  the  deed  by  the  name  of  Pringle,  as  if  she  were 
sole,  her  husband  Green  being  the  witness.  After  the  passing  of  11 
Geo.  IV  ,  ch.  36,  her  heir  brought  ejectment,  contending  that  that  sta- 
tute confirmed  the  marriage,  so  as  to  avoid  her  conveyance  executed  as  a 
feme  sole. 

Held,  that  the  act  had  not  such  a  retrospective  effect  as  to  destroy  the  deed. 

It  was  proved  that  the  plaintiff's  father,  the  son  of  the  patentee,  had  put  a 
brother  of  the  plaintiff  on  the  lot  in  1836  or  1836,  but  how  long  he  re- 
mained was  not  shewn  ;  and  that  in  1837  or  1838  the  plaintiff  told  one 
H.  that  M  ,  under  whom  defendants  claimed,  owned  this  lot,  and  recom- 
mended him  to  buy  it  from  him ;  and  the  same  witness  swore  that  the 
plaintiff'  had  worked  on  the  land  for  one  of  the  defendants.  There  was 
no  proof  of  possession  for  20  years. 

Fer  Burns,  J, — Discontinuance  may  be  of  a  constructive  as  well  as  of  an  ac- 
tual possession,  and  in  this  case  there  was  evidence  to  go  to  the  jury  to 
find  whether  the  plaintiff  had  not  discontinued  the  constructive  possession 
which  he  acquired  by  descent  on  the  death  of  the  patentee,  assuming  her 
deed  to  have  been  invalid. 

Ejectment,  for  the  east  half  of  lot  17,  in  the  8th  con- 
cession of  Whitby. 

At  the  trial,  at  Whitby,  before  Hag  arty  ^  J.,  it  appeared 
that  the  Crown  granted  this  land  in  August,  3801,  to  Hul- 
dah Pringle,  describing  her  as  "yeoman."  She  was  then 
the  wife  of  Timothy  Pringle.  After  Pringle 's  death,  a 
marriage  was  solemnized  between  her  and  one  Green,  by 
one  Dunham,  an  American  Methodist  minister,  before  any 
statute  had  been  passed  giving  to  Methodist  preachers  or 
ministers  a  right  to  solemnize  marriage.  This  100  acres, 
and  the  whole  of  lot  18  in  the  same  concession  of  Whitby, 
was  granted,  it  seemed,  to  Huldah  Pringle  for  her  three 
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sons,  and  upon  being  told  by  one  of  her  sons,  Solomon,  that 
he  had  sold  his  100  acres  (the  land  now  in  question)  to  one 
Minaker,  she  executed  a  deed  to  Minaker,  conveying  these 
100  acres  to  him  in  'fee,  on  the  24th  of  December,  1818. 
She  made  this  deed  in  her  name  as  Huldah  Pringle,  being 
informed  by  the  person  who  prepared  the  conveyance,  that 
her  second  marriage  with  Green  was  not  legal,  on  account 
of  the  Methodist  minister  having;  no  authority  to  solemnize 
marriage.  Green  lived  till  1826  with  Huldah  Pringle,  and 
they  had  cohabited  as  man  and  wife  from  the  time  of  their 
marriage  de  facto. 

Huldah  Pringle  died  in  1832,  leaving  Joseph  Pringle  her 
eldest  son  and  heir,  who  died  in  1837,  leaving  his  son  Sam- 
uel, the  plaintiff,  his  heir-at-law. 

It  was  sworn  on  the  part  of  the  plaintiff  that  the  plain- 
tiff's  father,  Joseph  Pringle,  had  put  a  brother  of  the  plain- 
tiff on  the  lot  in  1835  or  1836,  but  how  long  such  posses- 
sion continued  was  not  proved. 

On  the  part  of  the  defendant,  it  was  sworn  by  one  Howden 
that  in  1837  or  1838  the  plaintiff,  Samuel  Pringle,  told  him 
that  one  Minaker  owned  this  lot,  and  recommended  the 
witness  to  buy  it  from  Minaker.  The  same  witness  swore 
that  he  knew  the  plaintiff  to  have  worked  on  the  100  acres 
for  the  defendant  Hyland,  but  at  what  time  that  was,  or 
under  what  circumstances,  was  not  stated. 

There  was  no  evidence  to  shew  a  possession  for  twenty 
years  of  this  land  by  any  person  or  persons. 

The  deed  to  Minaker,  executed  by  the  patentee,  Huldah 
Pringle,  was  executed  by  her  as  if  she  were  sole,  the  widow 
of  Pringle ;  and  Green,  who  was  then  living  with  her  as  her 
husband,  attested  it  as  a  subscribing  witness. 

The  statute  11  Geo.  IV.,  ch.  36,  was  relied  upon  by  the 
plaintiff's  counsel  as  confirming  the  marriage  between  Green 
and  Huldah  Pringle,  wherefore  the  deed,  made  as  it  was 
during  coverture  with  Green,  could  not  operate. 

It  was  contended  by  the  defendants'  counsel  that  the 
statute  had  no  retrospectiye  effect  in  divesting  rights  to 
property  that  had  vested  before  the  passing  of  the  act; 
and  further  that,  although  actual  possession  for  twenty 
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years  was  not  proved  on  the  part  of  the  defendants,  or  any 
persons  through  whom  they  claimed,  yet  as  the  plaintiff  had 
withdrawn  from  or  discontinued  possession  more  than 
twenty  years  before  this  action,  acknowledging  that  he  did 
not  own  the  land,  he  was  barred  by  the  statute.  There  was 
no  further  proof  of  possession  by  or  under  the  plaintiff,  nor 
of  such  discontinuance  of  possession,  or  admission  that  the 
land  belonged  to  Minaker,  than  as  already  stated. 

A  verdict  was  rendered  for  the  plaintiff,  with  leave  re- 
served to  the  defendants  to  move  to  enter  a  verdict  in  their 
favour  on  the  evidence.  s 

Adam  Wilson,  Q.  C,  {0.  S.  Patterson  with  him)  obtained 
a  rule  nisi  accordingly,  or  for  a  new  trial  for  misdirection, 
in  ruling  that  there  was  no  evidence  given  of  a  discontinu- 
ance of  possession  by  the  plaintiff  or  his  ancestors  for  more 
than  twenty  years  before  the  commencement  of  this  action. 
They  cited  Moon  v.  Durden,  2  Ex.  22  ;  Jackson  v.  Woolley, 
4  Jur.  N.  S.  656  ;  Williams  v.  Smith,  5  Jur.  N.  S.  HOT ; 
Young  V.  Hughes,  ib.  102 ;  Doe  Corbyn  v.  Bramston,  3 
A.  &  E.  63 ;  S.  C,  4  N.  &  M.  664. 

Cameron^  Q.  C,  and  M.  C.  Cameron  shewed  cause. 

The  statutes  cited  are  referred  to  in  the  judgments. 

Robinson,  C.  J. — Both  the  plaintiff  and  the  defendants 
claim  under  Huldah  Pringle  the  wife  of  Timothy  Pringle, 
and  therefore  the  mistake  in  the  patent  in  describing  her  as 
a  yeoman  is  of  no  moment  in  this  action. 

There  can  be  no  question  that  the  justice  of  this  case  is 
wholly  with  the  defendants,  for  the  grantee  of  the  Crown 
meant  to  confirm  the  sale  of  her  son  Solomon  to  Minaker, 
under  whom  the  defendants  hold,  and  Green,  to  whom  she 
had  been  married  de  facto,  was  assenting  to  and  approving 
the  deed,  and  subscribed  his  name  to  it  as  a  witness.  The 
claim  of  the  plaintiff  under  these  circumstances  is  not  just. 
It  is  founded  wholly  on  the  ground  that  the  patentee,  being 
the  lawful  wife  of  Green  when  she  made  the  deed  to  Mina- 
ker, could  not  convey  without  his  joining  in  the  deed,  and 
without  her  being  examined  as  a  feme  covert.  The  convey- 
ance we  see  would  have  been  so  made  by  the  patentee  call- 
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ing  herself  Huldah  Green,  and  her  husband,  so  to  call  him, 
would  have  been  a  party,  if  the  registrar  had  not  stated  the 
difficulty  that  she  had  no  right  to  convey  as  Mrs.  Green, 
because  she  was  not  lawfully  his  wife,  the  marriage  cere- 
mony having  been  performed  by  a  person  who  had  no  right 
by  law  to  solemnize  marriage.  That  turned  them  from 
their  purpose,  and  occasioned  the  deed  to  be  made  as  it  was. 
Minaker  took  the  conveyance  supposing  all  was  right,  and 
paid  for  the  land,  which  has  been  for  many  years  occupied 
under  that  title,  and  improvements  made  upon  it. 

Now  whether  the  grandson  of  Huldah  Pringle  can  dis- 
possess the  defendants  depends  on  the  effect  of  the  statute 
11  Geo.  IV.,  ch.  36,  in  this  case.  In  my  opinion  it  cannot 
have  that  effect  which  the  plaintiff  contends  for. 

The  statute  18  Vic.,  ch.  129,  indicates  clearly  that  the 
statute  11  Geo.  IV.  was  not  intended  to  operate  retrospec- 
tively, except  in  the  case  of  marriages  solemnized  by  per- 
sons who  before  that  act  had  no  authority  to  solemnize 
marriage,  being  ministers  of  religious  societies  enumerated 
in  the  statute  38  Geo.  III.,  ch.  4. 

The  case  of  Ham  v.  Ham,  determined  in  this  court  last 
Trinity  term,  (a)  was  referred  to  in  arguing  this  case,  but  it 
has  no  application,  for  the  clergyman  who  solemnized  the 
marriage  in  question  in  that  case  was  a  Presbyterian  minis- 
ter, who  could  legally  marry  if  he  proceeded  as  the  statute 
of  1798  directed. 

The  proviso  at  the  end  of  the  second  clause  of  11  Geo. 
IV.,  ch.  36,  helps  to  shew  that  the  legislature  did  not  in- 
tend to  allow  the  act  to  operate  injuriously  by  giving  it  a 
retrospective  effect,  though  it  must  be  admitted  that  they 
did  not  take  sufficient  care  to  make  their  intention  plain,  as 
was  done,  for  instance,  in  another  remedial  act  of  general 
application,  9  Geo.  IV.,  ch.  21,  sees.  1  and  16. 

The  11  Geo.  IV.,  ch.  36,  has  two  distinct  objects :  first, 
to  remove  difficulties  which  might  arise  in  consequence  of 
marriages  having  been  irregularly  performed  by  persons 
who  had  authority  to  marry  ;  and,  secondly,  to  confer  autho- 
rity to  solemnize  marriage  upon  ministers  of  certain  religious 


(a)  Not  reported. 
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bodies,  whose  ministers  had  no  such  authority  before  that 
act  was  passed.  The  statutes  38  Geo.  III.,  ch.  4,  and  2 
Geo.  IV.,  ch.  11,  are  the  only  acts  that  had  before  been 
passed  which  it  seems  material  to  consider  in  connexion 
with  the  11  Geo.  IV.,  ch.  36.  The  first  two  clauses  of  this 
last  mentioned  act  seem  to  me  to  have  been  intended  to 
apply  only  to  marriages  solemnized  by  ministers  who  had 
up  to  that  time  authority  to  perform  the  ceremony.  The 
4th  and  5th  clauses  of  that  act  seem  to  be  inconsistent  with 
the  idea  that  the  legislature  meant  to  legalize  not  only  all  for- 
mer marriages  by  ministers  who  before  that  act  was  passed 
had  no  right  to  solemnize  marriage  at  all,  but  also  all  mar- 
riages by  ministers  to  whom  the  legislature  were  not  even 
by  that  act  about  to  give  any  such  authority. 

Undoubtedly  Huldah  Pringle  was  not  the  legal  wife  of 
Green  when  she  made  the  deed  to  Minaker,  eleven  years 
before  this  statute  was  passed.  That  being  so,  her  deed  as 
a.  feme  sole,  executed  as  it  was,  was  binding  upon  her  and 
her  heirs,  and  passed  a  good  title  to  Minaker,  who  pur- 
chased from  her  for  a  valuable  consideration.  If  the  legis- 
lature by  this  act,  passed  many  years  afterwards,  meant  not 
only  to  confer  personal  rights  and  capacities  upon  parties 
who  had  been  married  de  facto  by  ministers  who  had  not 
the  legal  right  to  perform  the  ceremony,  and  who  could  not 
therefore  make  the  marriage  legal  by  any  thing  in  their 
power  to  do,  but  also  meant  to  nullify  titles  honestly  and 
legally  conveyed  for  good  consideration,  by  giving  a  retro- 
spective operation  to  their  act  to  that  injurious  extent,  they 
should  have  said  so  in  terms  too  plain  and  explicit  to  leave 
room  for  doubt,  for  otherwise  I  think  we  must  assume  that 
they  did  not  mean  their  act  to  operate  so  unjustly. 

In  my  opinion  the  rule  for  entering  a  verdict  in  favour  of 
the  defendants  should  be  made  absolute. 

Burns,  J. — Methodists,  with  several  other  denominations, 
are  named  for  the  first  time  in  the  act  11  Geo.  IV.,  ch.  36, 
as  being  in  a  position  to  have  the  right  to  solemnize  matri- 
mony ;  and  therefore,  when  the  expression  is  used  in  the  first 
section  that  marriages  of  persons  publicly  contracted  before 
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any  minister  or  clergyman  are  to  be  considered  good  and 
valid,  we  must  see  whether  it  was  meant  to  be  applied  to 
any  of  the  denominations  then  in  the  act  mentioned  for  the 
first  time,  or  whether  it  is  confined  to  those  denominations 
the  ministers  or  clergymen  in  which  might  be  authorised  to 
solemnize  matrimony,  and  the  marriages  solemnized  before 
such  were  open  to  doubt  respecting  their  legality.  So  far 
as  legislative  enactments  serve  to  interpret  what  was  meant, 
we  have  the  statute  18  Vic,  ch.  129,  saying  that  certain 
marriages  were  to  be  confirmed  which  were  contracted  be- 
fore any  minister  or  ministers  who  were  before  the  11  Geo. 
IV,,  ch.  36,  allowed  to  solemnize  matrimony.  I  should  be 
inclined  to  think  the  statute  had  no  retrospective  operation, 
to  confirm  marriages  not  performed  before  those  persons 
who  were  before  that  time  not  authorised  to  solemnize  the 
ceremony ;  and  if  that  be  so,  then,  as  Huldah  Pringle  was 
married  before  an  elder  of  the  Methodist  Church,  it  would 
follow  that  she  laboured  under  no  disability  as  a  married 
woman,  and  might  convey  her  estate  by  the  deed  made  to 
Minaker. 

Independent  of  this,  however,  I  am  of  opinion  the  defend- 
ants are  entitled  to  succeed  upon  another  ground.  If  the 
plaintifi"  were  asking  us  to  construe  the  act  in  his  favour :  that 
is,  if  he  was  seeking  to  recover  these  lands  through  and  by 
means  of  the  marriage,  as  heir,  for  instance,  then  there 
might  be  some  reason  for  giving  the  act  a  liberal  construc- 
tion. But  here  the  plaintiff"  asks  us  to  give  it  a  construction 
in  order  to  create  a  disability,  namely,  to  hold  that  the 
grantee  of  the  Crown,  in  consequence  of  being  a  married 
woman,  was  disabled  from  conveying  the  land,  except  as 
such  married  woman,  in  the  form  prescribed  by  law.  It  is 
true  the  enacting  part  of  the  statute  says  that  the  marriages 
before  the  passing  of  the  act  shall  be  and  are  thereby  con- 
firmed, and  shall  be  considered  good  and  valid  in  law.  We 
must  look,  however,  at  the  intention  of  the  legislature,  to  see 
whether  that  enactment  was  for  some  particular  object,  or 
whether  it  was  of  all  marriages  indiscriminately,  and  for  ail 
purposes  whatsoever.  The  preamble  tells  us  that  at  the 
time  of  passing  the  act  there  were  parties  whose  marriages 
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were  questionable,  and  the  parties  themselves  and  their  issue 
might  be  subject  to  disabilities,  unless  such  marriages  were 
confirmed  by  law;  and  then,  after  enacting  that  they  should 
be  confirmed  and  considered  good,  the  legislature  enact  that 
the  parties  to  such  marriages,  and  the  issue  thereof,  should 
be  entitled  to  all  the  rights  and  subject  to  all  the  obligations 
resulting  front  marriage  and  consanguinity,  any  law,  usage  or 
custom  to  the  contrary  notwithstanding.  The  fact  in  this  case 
is  that  in  the  year  1818  the  plaintiff's  grandmother,  then  the 
owner  of  the  land,  professed  to  convey  it  away,  and  did  so, 
as  the  evidence  shews,  thinking,  as  she  was  told,  that  her 
then  msLYihge  de  facto  was  not  legal,  and  therefore  executed 
the  conveyance  as  a  single  woman  by  her  proper  name  as 
such,  as  if  she  were  not  married.  She  herself  did  not  die 
until  two  years  after  the  statute  passed.  Although  the  sta- 
tute does  say  that  the  parties  to  such  marriages  as  were 
thus  confirmed  should  be  subject  to  all  the  obligations  re- 
sulting from  marriage,  yet  I  apprehend,  if  it  were  found 
after  the  passing  of  that  act  that  some  parties  should  have 
contracted  illegal  marriages,  and  had  again  before  the  act 
passed  contracted  legal  marriages,  those  persons,  independ- 
ent of  the  proviso  in  the  2nd  section,  surely  would  not  be 
liable  to  be  convicted  of  bigamy.  With  the  same  force  of 
argument  it  may  be  said  the  legislature  surely  never  intend- 
ed to  take  away  a  man's  property  by  creating  an  obligation 
which  amounted  to  a  disability  to  convey  her  estate  long 
after  it  was  done,  and  render  illegal  that  which  for  a  period 
of  fourteen  years  was  not  only  considered  to  be  but  was  in 
truth  legal,  if  she  were  not  married.  Although  the  obliga- 
tions of  marriage  have  been  imposed  in  all  those  cases  to 
which  the  act  applies,  yet  I  tnink  we  must  keep  in  view  the 
main  objects  of  the  act,  and  consider  it  an  enabling  one,  and 
not  construe  it  as  creating  disabilities,  unless  that  construc- 
tion be  the  inevitable  result  of  the  language  used.  I  look 
upon  this  case  as  one  in  which  the  plaintiff  is  not  entitled  to 
call  to  his  aid  the  statute  for  the  purpose  of  creating  a  dis- 
ability upon  his  ancestor  to  convey  the  land  at  the  time  she 
purported  to  do  so,  if  in  other  respects  she  was  in  a  position 
to  convey  her  lands.    I  think  we  should  take  it  for  granted 
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that  Huldah  Pringle  and  her  husband  Green  both  considered 
the  marriage  as  not  being  perfectly  legal,  for  it  seems  they 
desired  to  convey  the  estate  by  the  name  of  Green,  but  upon 
being  told  that  would  not  do,  she  submitted  to  convey  by 
the  name  of  Pringle,  and  her  husband,  Green,  witnessed  the 
conveyance,  and  therefore  we  have  the  evidence  of  both  as  to 
what  light  their  marriage  was  looked  upon  in  by  themselves. 
I  should  treat  the  case,  without  further  proof  than  we  have 
as  to  who  elder  Darius  Dunham  was,  as  coming  under  the 
statute,  if  this  plaintiff  claimed  by  and  through  the  marriage 
so  said  to  have  been  performed,  but  his  claim  being  antago- 
nistic to  his  ancestor's  deed,  I  do  not  see  that  we  are  bound 
to  assume  any  thing  in  his  favour  to  help  him  to  destroy  that 
conveyance.  If  he  is  not  entitled  to  call  to  his  aid  the  sta- 
tute upon  the  facts  proved,  then  he  should  have  proved  a 
legal  disability  upon  his  grandmother  at  the  time  she  exe- 
cuted the  conveyance.  According  to  the  facts  it  seems  he 
could  not  do  that,  and  until  the  statute  passed  those  under 
whom  the  defendants  claim  had  a  perfect  legal  title  for  four- 
teen years  to  the  property. 

Another  question  raised  in  this  case  upon  the  Statute  of 
Limitations  is  an  important  one  :  that  is,  the  meaning  of  the 
expression,  have  been  diepossessed  or  have  discontinued  such 
possession,  and  as  to  the  applicability  of  the  facts  of  this 
case.  If  it  were  necessary  to  rest  the  case  upon  it,  I  should 
say  there  was  evidence  to  go  to  the  jury.  I  have  nothing 
to  say  upon  the  meaning  to  be  attached  to  these  words  fur- 
ther than  I  have  already  said  in  Butler  and  McNeil  v.  Don- 
aldson, (12  U.  C.  R.  264.)  This  court  held  in  Doe  Taylor 
V.  Proudfoot,  (9  U.  C.  R.  503,)  that  those  expressions  meant 
two  distinct  things. 

If  we  suppose  the  conveyance  by  Huldah  Pringle  not  to 
have  transferred  the  land  by  reason  of  disability  to  execute 
the  deed,  then  the  right  of  action  did  not  accrue  to  the  plain- 
tiff's father  until  the  death  of  his  mother  in  1832.  At  that  time 
the  land  had  never  been  in  the  actual  possession  of  any  one, 
consequently  the  constructive  possession  would  have  been  in 
Huldah  Pringle  by  reason  of  the  patent  to  her,  and  at  her  death 
would  descend  upon  the  plaintiff's  father  as  her  heir-at-law. 
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It  seems  that  the  defendants,  and  those  from  whom  they 
claim,  have  not  had  actual  possession  for  twenty  years,  but 
the  question  is  whether  any  thing  has  occurred  by  means  of 
which  it  can  be  said  the  plaintiff  ever  discontinued  the  con- 
structive possession  which  descended  upon  him.  The  view 
I  take  of  the  Statute  of  Limitations  is  that  it  operates  upon 
constructive  possessions  as  well  as  upon  an  actual  possession. 
In  the  case  of  Butler  and  McNeil  v.  Donaldson  the  posses- 
sion was  actual,  and  of  course  less  diflSculty  is  presented 
when  the  question  is  what  amounts  to  a  discontinuance  of  an 
actual  possession,  than  what  would  be  in  the  case  of  discon- 
tinuance of  constructive  possession.  There  may  be  acts,  I 
think,  quite  as  unequivocal  in  regard  to  constructive  posses- 
sion as  of  those  which  are  actual.  Now  here,  in  this  case, 
it  appears  the  plain tilf  was  living  close  by  this  land  in  the 
year  1836,  and  knew  all  about  it,  and  when  a  person  claim- 
ing it  went  to  him  to  ask  him  to  point  out  the  land  which 
Minaker  claimed  as  having  obtained  from  his  grandmother, 
he  did  so  and  shewed  the  land  in  question,  and  then  when 
asked  to  buy  it  he  stated  he  was  willing  to  do  that,  but  had 
not  then  the  means.  It  seems  the  plaintiff  knew  perfectly 
well  at  that  time  how  matters  stood  with  regard  to  the  land, 
and  one  cannot  help  considering  it  rather  strange  that  he 
should  want  to  buy  his  own  land,  or  if  he  considered  him- 
self in  any  sense  of  the  word  in  possession,  either  actual  or 
constructive,  that  he  should  not  then  have  told  the  person 
who  came  to  him  that  the  land  was  his  own,  or  that  he  had 
possession  of  it.  This  evidence  it  seems  to  me  would  have 
been  proper  evidence  to  submit  to  the  jury,  to  consider  whe- 
ther the  plaintiff  had  or  not  abandoned  or  discontinued  the 
possession  which  the  law  would  have  cast  upon  him  at  the 
death  of  his  father,  if  the  patentee  had  made  no  legal  con- 
veyance. If  he  had  been  ignorant  of  the  facts,  then  the 
case  would  have  been  different,  but  it  seems  he  knew  of 
Minaker's  claim,  and  upon  what  it  was  founded,  and  there- 
fore could  not  say  he  was  deceived  or  acted  without  know- 
ledge. It  was  not  necessary  for  the  defendants  to  shew  that 
they  and  those  from  whom  they  claimed  had  had  possession 
for  twenty  years,  in  order  to  prove  that  the  plaintiff  had 
74    '  vol.  XVIII. 
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discontinued  the  possession  he  either  actually  had,  or  that 
which  the  law  gave  him. 

McLean,  J.,  concurred. 

Rule  discharged. 
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Insurance — Plea,  setting  up  breach  of  condition — Replicaiion,  alleging  the  con- 
dition to  differ  from  statement  in  plea — Demurrer — Double  insurance — In- 
dorsement thereof  on  defendants'  policy. 

To  an  action  on  a  policy  of  insurance  on  a  steamer  against  fire,  defendants 
pleaded,  in  their  sixth  plea,  that  by  the  policy  the  plaintifi^s  warranted 
that  the  total  amount  of  said  insurance  on  said  steamer  should  not  ex- 
ceed three-fourths  of  her  declared  value,  otherwise  the  policy  should  be 
void,  and  that  the  insurance  on  her  far  exceeded  three-fourths  of  said 
value.  The  plaintiffs  replied  that  the  warranty  referred  to  was  to  the 
effect  that  the  total  amount  of  insurance  against  fire  ^hovXdi  not  exceed 
three-fourths  of  the  declared  value,  and  that  such  insurance  did  not  ex- 
ceed said  value. 

Held,  on  demurrer,  a  good  replication,  and  that  the  defendants  might  have 
rejoined,  re-af&rming  the  condition  to  be  as  they  had  alleged,  and  deny- 
ing that  it  was  such  as  the  plaintiffs  asserted. 

The  seventh  plea  set  up  as  a  defence  other  insurances  without  notice  to 
defendants  or  having  the  same  endorsed  on  their  policy,  and  the  plaintiffs 
replied  that  they  gave  due  notice  of  such  insurances  to  defendants,  who 
neglected  to  endorse  the  same.    Held,  replication  bad. 

Action  upon  a  policy  for  .£500,  insuring  a  steamer 
against  loss  or  damage  by  fire. 

Sixth  plea. — That  in  and  by  said  policy  the  said  plain- 
tiffs warranted  that  the  total  amount  of  said  insurances  on 
said  steamer  should  not  exceed  three-fourths  of  her  declared 
value,  such  declared  value  being  thereby  declared  at  X6000, 
otherwise  said  policy  should  be  void  and  of  no  effect ;  and 
the  defendants  in  fact  say  that  at  the  time  of  effecting  said 
insurance  by  said  policy,  and  after  the  same,  and  up  to  the 
time  of  said  loss  thereof  by  fire  as  aforesaid,  the  total 
amount  of  insurance  effected  on  said  steamer  by  said  plain- 
tiffs far  exceeded  three-fourths  of  the  said  declared  value 
thereof,  and  further,  that  during  the  same  time  the  total 
insurance  on  said  steamer  far  exceeded  the  said  three- 
fourths  of  the  said  declared  value  thereof. 

Seventh  plea. — That  in  and  by  said  policy  it  was  and  is 
further  provided,  that  if  any  other  insurance  should  be 
effected  on  said  steamer,  whether  previous  to  or  subsequent 
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to  said  policy  by  the  plaintiffs  or  others,  the  plaintiffs  must 
give  immediate  notice  thereof  to  the  defendants,  and  have 
the  same  endorsed  on  said  policy  ;  and  the  defendants  in 
fact  say  that  at  the  time  of  effecting  said  insurance  by  said 
policy,  and  thereafter  up  to  the  time  of  said  loss,  the  plain- 
tiffs had  several  other  insurances  on  said  steameT,  namely, 
(setting  out  the  policies,)  of  which  the  defendants  had  no  notice 
previous  to  s^id  loss,  nor  were  the  same  or  any  of  them  en- 
dorsed on  said  policy ;  and  further,  that  before  the  date  of  said 
policy,  and  up  to  the  time  of  said  loss,  and  during  the  period 
intervening  between  such  times,  numerous  other  insurances 
were  effected  on  said  steamer  b}^  other  owners  or  mortgagees 
of  said  steamer,  to  wit,  &c.,  of  none  of  which  was  notice 
ever  previous  to  said  loss  given  to  said  defendants  or  en- 
dorsed on  said  policy,  whereby  the  said  policy  was  and  is 
void  and  of  no  effect. 

Replication,  to  the  sixth  plea,  that  the,  warranty  of  the 
plaintiffs  in  the  said  sixth  plea  referred  to  was  and  is  to  the 
effect  that  the  total  amount  of  insurance  against  fire  effected 
by  the  plaintiffs  upon  the  said  steamer  should  not  exceed 
three-fourths  of  the  declared  value  in  the  said  policy  men- 
tioned of  the  said  steamer  ;  and  the  plaintiffs  deny  that  the 
total  amount  of  such  insurances  effected  by  the  said  plaintiffs 
upon  the  said  steamer  did  exceed  three-fourths  of  such  de- 
clared value. 

To  the  seventh  plea,  that  the  clause  or  provision  of  the 
said  policy,  in  the  said  seventh  plea  referred  to,  was  and  is 
to  the  effect  that  if  any  other  insurance  should  be  effected 
by  the  said  plaintiffs,  whether  previous  or  subsequent  to  the 
defendants'  policy,  they,  the  said  plaintiffs,  so  by  such  other 
policies  assured,  should  give  immediate  notice  thereof  to  the 
defendants,  and  cause  the  same  to  be  endorsed  on  the  said 
policy ;  and  the  plaintiffs  say  that  they  did  give  due  notice 
to  the  defendants  of  all  insurances  effected  by  the  said 
plaintiffs  upon  the  said  steamer,  for  the  purpose  of  having 
the  same  endorsed  on  the  said  policy,  according  to  the  force, 
form,  effect,  and  true  intent  and  meaning  of  the  said  clause 
of  the  said  policy  in  that  behalf,  and  that  the  defendants  of 
their  own  wrong  neglected  to  endorse  the  same  on  the  said 
policy. 
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Demurrer^  to  botli  replications,  on  the  ground  that  the 
'  plaintiffs  should  have  simply  taken  issue  on  each  of  the  said 
pleas,  or  denied  the  same  in  the  words  of  each  plea,  and  not 
introduced  new  affirmative  matter  in  each  thereof  as  to 
what  was  in  the  policy,  and  seeking  by  their  construction  of 
the  policy  to  narrow  down  the  defendants  in  their  defence, 
and  prevent  them  going  into  all  the  grounds  of  defence 
stated  in  each  of  said  sixth  and  seventh  pleas  severally  ;  and 
further,  to  be  an  answer  to  said  seventh  plea,  it  should  have 
shewn  that  defendants  consented  to  such  other  insurances. 

Burns,  for  the  demurrer.    Connor,  Q.  C,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Under  the  105th  clause  of  the  Common  Law  Procedure  t 
Act  of  1856,  the  plaintiffs  were  at  liberty  to  set  out  that 
part  of  the  policy  to  which  the  plea  refers,  and  the  case  of 
Sim  V.  Edmands,  (15  C.  B.  240,)  shews  that  after  having 
set  out  the  condition  they  could  not  have  demurred  to  the 
plea  on  account  of  the  inconsistency  between  that  plea  and 
the  policy,  because,  the  necessity  for  profert  being  now  dis- 
pensed with,  the  instrument  relied  upon  by  the  defendants 
is  not  upon  the  record  as  part  of  the  plea,  as  it  would  have 
been  under  the  old  system  ;  and  the  plaintiffs  were  not  there- 
fore in  a  situation  to  call  upon  the  court  by  demurring  to 
compare  the  defence  pleaded  with  that  condition  in  the  deed 
on  which  it  is  founded. 

Then  how  were  the  plaintiffs  to  proceed  ?  It  cannot  be 
denied  that  the  way  in  which  they  have  replied  to  the  pleas 
would  have  been  inadmissible  while  the  old  rules  of  pleading 
were  to  be  observed,  being  contrary  to  form  in  several 
respects ;  but  when  we  are  no  longer  allowed  to  give  way 
to  merely  formal  exceptions,  but  must  give  judgment  ac- 
cording as  the  very  right  shall  appear,  without  regarding 
any  imperfection,  omission,  or  defect  in  or  lack  of  form,  I 
do  not  see  that  we  can  hold  the  replication  to  the  sixth  plea 
to  be  an  insufficient  answer  to  it. 

The  plaintiffs  could  hardly  have  replied  that  the  deed  set 
out,  or  rather  referred  to,  in  the  plea  was  not  their  deed,  for 
that  would  only  mean  that  they  had  not  executed  such  a 
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deed,  and  we  know  that  in  general  the  insured  is  not  an 
executing  party  to  the  policy.  The  question  is,  whether  the 
defendants'  deed,  on  which  the  plaintiffs  are  suing,  does  con- 
tain a  condition  such  as  the  defendants  stated  in  their  plea. 

The  plaintiffs,  meaning  to  contend  that  it  does  not,  and 
that  the  defendants  have  stated  incorrectly  the  condition 
which  they  rely  upon,  state  it  as  they  maintain  it  is  in  fact, 
and  then  aver  that  they  have  not  violated  it.  This  brings 
up  the  matter  fairly  in  point  of  substance,  for  it  shows  that 
the  parties  differ  as  to  the  terms  of  the  policy,  and  we  think 
the  defendants,  instead  of  demurring  upon  grounds  which  go 
to  form  and  not  to  substance,  might  have  rejoined,  re-affirm- 
ing the  condition  to  be  such  as  they  had  stated  it,  and 
denying  that  it  was  such  as  the  plaintiffs  had  in  their  replica- 
tion asserted  it  to  be. 

In  our  opinion  the  replication  is  in  substance  sufficient, 
and  the  plaintiffs  should  have  judgment  on  the  demurrer, 
though  we  confess  the  question  seems  to  us  embarrassing, 
and  the  issue,  if  raised  in  the  manner  we  have  suggested  it 
might  have  been,  would  still  have  been  formed  in  decided 
opposition  to  the  rules  of  good  pleading  that  used  to  prevail. 

As  to  the  demurrer  to  the  replication  to  the  seventh  plea : 
that  plea  sets  up  as  a  defence  that  the  policy  has  been 
rendered  void  by  double  insurances  having  been  effected,  of 
which  the  defendants  had  no  notice,  nor  were  the  same 
endorsed  on  the  policy.  The  plea  states  that  the  plaintiffs 
had  the  several  other  insurances  in  the  policy  which  are  set 
out  in  the  plea,  but  it  does  not  allege  that  the  plaintiffs 
effected  those  insurances. 

The  plaintiffs  reply  to  the  plea  by  saying,  in  substance, 
that  the  clause  in  the  policy  which  is  referred  to  in  the  plea, 
is  to  the  effect  that  if  any  other  insurances  should  be  effected 
hy  the  plaintiffs^  they  should  give  notice  of  them  to  the 
defendants,  and  should  cause  them  to  be  endorsed  on  the 
policy ;  and  they  aver  that  they  did  give  notice  to  the 
defendants  of  all  insurances  effected  hy  them  upon  the 
steamer,  for  the  purpose  of  having  them  endorsed  on  the 
policy,  according  to  the  condition  in  that  behalf,  but  that 
the 'defendants  neglected  to  endorse  the  same  on  the  policy. 
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The  same  question  arises  upon  the  demurrer  which  has 
been  filed  to  this  replication  as  upon  the  other  demurrer, 
and  we  have  formed  the  opinion,  (as  in  regard  to  the  other,) 
though  not  without  hesitation,  that  the  replication  is  not  bad 
for  setting  up,  as  it  does,  the  plaintiffs'  own  version  of  the 
policy,  which  essentially  differs,  in  regard  to  the  condition 
referred  to  in  the  seventh  plea,  from  the  policy  as  stated  by 
the  defendants. 

But  we  think  the  replication  bad  for  this  reason,  that  the 
plaintiffs  aver  in  it  that  they  did  give  notice  to  the  defend- 
ants of  all  the  other  insurances  effected  by  them  on  the  said 
steamer,  thereby  admitting  that  they  had  effected  other 
insurances,  (though  they  do  not  specify  them,)  and  then^ 
having  stated  so  much  as  shews  that  they  had  effected  other 
insurances,  which  were  within  the  terms  of  the  condition  as 
they  declare  it  to  be,  of  which  insurances  they  were  bound  to 
give  notice  to  the  defendants,  '^^and  to  cause  the  same  to  he 
endorsed  on  the  policy^''  they  allege  a  compliance  on  their 
part  with  one  part  of  the  condition  only,  but  not  with  the 
other.  They  state  that  they  gave  notice  to  the  defendants 
of  such  other  insurances  effected  by  them,  but  they  do  not 
state  that  they  had  caused  the  same  to  be  endorsed  on  the 
policy.  They  claim  to  have  complied  with  this  condition  by 
giving  notice  only,  and  they  excuse  themselves  as  to  the 
double  insurance  not  being  endorsed  on  the  policy  by  stating 
that  the  defendants  neglected  to  do  it.  They  admit  the 
condition  to  be  as  the  defendants  had  stated,  and  also  admit 
that  they  had  done  what  had  brought  them  under  that  condi- 
tion, but  they  do  not  shew  that  they  had  fully  complied 
with  it. 

Nothing  can  be  less  satisfactory  to  deal  with  than  many 
of  the  insurance  cases  which  are  brought  before  us,  as  regards 
acts  required  to  be  done  by  the  assured,  and  this  arises  in  a 
great  measure  from  the  terms  of  each  policy  not  being  care- 
fully framed  to  meet  the  conditions  of  the  charter  under 
which  the  company  is  acting.  The  condition  which  the 
seventh  plea  refers  to  is  to  be  found  in  the  31st  clause  of  the 
provincial  statute  12  Vic,  ch.  167,  which  incorporated 
this  company,  and  that  in  terms  requires  that  the  double 
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insurance  shall  "  subsist  with  the  consent  of  the  directors 
signified  hy  endorsement  on  the  policy.''  The  endorse- 
ment is  required  not  merely  as  evidence  that  the 
company  knew  of  the  other  insurances,  but  that  they  were 
consenting  to  them.  This  has  been  lost  sight  of,  as  it  seems, 
in  framing  this  policy,  if  the  policy  agrees  in  this  part  of  it 
with  the  statement  made  of  it  by  both  these  parties,  for 
nothing  is  said  in  the  plea  or  replication  of  the  consent  of 
the  company,  and  from  this  it  is  possible  that  the  policy  says 
nothing  about  it ;  but  at  any  rate  it  may,  according  to  the 
pleadings,  be  necessary  that  the  assured  should  have  the 
other  insurances  endorsed  on  the  policy ;  and  until  that  is 
done  this  positive  stipulation  in  the  policy  is  not  complied 
with.  It  is  true  that  the  endorsing  was  an  act  to  be 
done  by  the  defendants,  and  it  appears  reasonable  to  say 
that  if  they  neglected  it  they  should  not  take  advantage  of 
their  own  neglect ;  but,  on  the  other  hand,  the  plaintiffs 
engaged  to  cause  it  to  be  endorsed,  or  that  the  policy  should 
be  void,  and  they  admit  that  they  have  not  caused  it  to  be 
done,  and  so  have  failed  in  their  part  of  the  condition. 

There  is  but  little  to  be  found  in  English  works  or  cases  re- 
specting conditions  of  this  nature,  so  that  we  are  obliged  to 
refer  to  American  treatises  for  discussions  on  the  effect  of  them. 
I  refer  to  Angell  on  Insurance,  sections  88  to  95,  from  which 
we  may  gather  that  a  condition  of  this  nature  must  be  strictly 
complied  with,  by  having  the  endorsement  made,  and  that 
where  the  company,  on  receiving  notice,  refuses  or  neglects 
to  make  it,  the  assured  cannot  enforce  his  policy  in  the  face 
of  such  a  condition  not  complied  with,  whatever  remedy  in 
equity  or  otherwise  he  may  have  against  the  company  for 
declining  to  endorse  it.  But  here  a  difficulty  would  occur, 
that  where  the  condition  of  the  policy  is  framed  according  to 
the  intention,  what  is  necessary  to  be  endorsed  is  the  consent 
of  the  company^  or,  at  any  rate,  the  endorsement  when  made 
is  to  be  taken  as  evidence  of  their  consent.  It  is  reasonable, 
therefore,  to  require  the  endorsement,  perhaps,  even  where 
the  policy  does  not  express  that  to  be  the  object  of  requiring 
it ;  and  if  we  so  view  it,  then  there  could  be  no  remedy  against 
the  company  for  refusing  to  endorse,  though  there  might  be 
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for  neglecting  to  endorse,  if  it  could  be  proved  that  they  did 
in  fact  consent  to  the  double  insurance.  Now  we  see  by  the 
defendants'  charter,  contained  in  a  public  statute,  that  the 
intention  of  the  endorsement  was  to  signify  the  company's 
consent,  and  when  they  have  not  made  the  endorsement,  we 
must  conclude  upon  the  statements  in  the  pleadings  that  they 
did  not  consent.  So  it  appears  to  us  that  this  replication 
does  not  sustain  the  action,  and  the  defendants  must  have 
judgment  on  this  demurrer. 

Judgment  for  plaintiffs  on  the  demurrer  to  the  replication 
to  the  sixth  plea,  and  for  the  defendants  on  the  demurrer 
to  the  replication  to  the  seventh  plea. 


Jamieson  v.  Isabella  and  George  Harker. 

Lessees  of  the  Crown — Possession  hrj  one  against  the  other — Statute  of  Limita- 
tions— Mistake  in  recording  verdict. 

Plaintiff  and  defendants  held  the  north  and  south  halves  of  a  lot  respec- 
tively as  lessees  from  the  Crown.  Defendants  entered  and  held  posses- 
sion up  to  a  certain  line  for  more  than  twenty  years,  and  the  plaintiff 
had  held  the  remainder  for  some  sixteen  years.  They  then  each  obtained 
patents  for  their  halves,  and  on  discovering  that  the  lot  over-ran,  and  that 
the  defendants'  fence  encroached  upon  his  half,  the  plaintiff  brought  eject- 
ment. Held,  that  he  was  entitled  to  recover :  that  the  possession  by 
defendants  could  not  affect  the  title  derived  under  the  patent,  for  the 
statute  did  not  run  while  the  fee  was  in  the  Crown. 

Affidavits  shewing  a  mistake  in  recording  a  verdict  will  be  received  as 
ground  for  a  new  trial. 

Ejectment  to  recover  the  south  half  of  lot  eight  in  the 
seventh  concession  of  the  township  of  Hope. 

The  defence  was  limited  to  that  portion  of  the  half  lot 
which  was  in  the  defendants'  occupation,  and  described  in 
the  writ  by  metes  and  bounds.. 

At  the  trial,  at  Cobourg,  before  Burns,  J.,  it  appeared 
that  lot  eight  in  the  seventh  concession  of  Hope  was  a 
Clergy  Reserve  lot,  and  was  leased  by  the  Crown,  under 
patent  issued  to  Myndert  Harris  as  lessee,  on  the  27th  of 
April,  1831,  for  twenty-one  years  from  the  24th  of  June, 
1830.  The  lot  over-ran  200  acres  by  between  5^  and  7J 
acres,  and  this  was  the  cause  of  the  present  dispute  between 
the  parties. 

About  27  years  ago  Harris  disposed  of  his  interest  in  the 
whole  lot  to  one  Mcllroy,  and  subsequently  Mcllroy  first 
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disposed  of  the  north  100  acres  to  the  defendant  George  Har- 
ker,  and  two  years  afterwards  disposed  of  the  south  100  acres 
to  one  Thompson,  who  subsequently  sold  to  the  plaintiff.  The 
defendant's  husband  at  once  on  his  purchase  settled  upon 
the  north  half,  and  the  family  had  remained  there  for  27 
years,  and  had  had  possession  up  to  where  the  present  fence 
stood.  The  plaintiff  came  upon  the  south  half,  which  was 
the  front  half  of  the  lot,  about  16  or  17  yea,rs  ago.  After 
he  came  on  he  procured  one  Hughson  to  run  out  the  front 
100  acres  and  divide  the  lot.  It  seemed  according  to  the 
evidence  that  Hughson  did  not  profess  to  divide  the  lot 
accurately  by  measurement  of  the  whole  of  it,  but  he  ran 
out  what  was  called  the  front  100  acres,  and  he  planted 
posts,  and  ran  the  line  of  the  100  acres  for  the  plaintiff. 
The  defendants'  fences  were  placed  upon  that  line  to  the 
extent  of  half  way  across  the  lot.  Hughson's  line  had  been 
always  acted  upon  by  the  plaintiff  until  lately.  The  parties 
so  in  possession  each  purchased  the  half  of  the  lot  from  the 
Cr.own.  The  defendants  obtained  their  patent  in  January, 
1851,  and  the  plaintiff  his  on  the  5th  of  April,  1854.  Each 
of  these  granted  half  of  the  lot,  without  describing  by  metes 
and  bounds.  In  the  course  of  recent  surveys  it  had  been 
found  the  lot  contained  something  more  than  200  acres,  and 
the  plaintiff  now  sought  an  accurate  division,  though  for 
some  16  or  17  years  no  one  supposed  there  was  any  surplus, 
and  the  parties  held  by  Hughson's  line. 

Evidence  was  given  of  two  surveys,  made  by  surveyors 
employed  by  the  plaintiff  and  defendants  respectively,  both 
of  which  shewed  that  the  defendants  held  more  than  half  the 
lot,  though  they  differed  as  to  the  quantity  which  the  plain- 
tiff was  entitled  to  recover.  Objections  were  taken  by  de- 
fendants as  to  the  mode  in  which  the  survey  for  the  plaintiff 
had  been  made,  which  it  is  not  necessary  to  state  particu- 
larly, as  the  point  is  not  decided  by  the  judgment ;  and 
defendants  objected  further  that  their  possession  for  more 
than  twenty  years  could  not  be  disturbed  by  the  plaintiff's 
patent  granted  in  1854,  for  it  was  shewn  that  both  parties 
held  under  the  Crown  lease  of  1831,  and  the  Statute  of  Limi- 
tations would  run,  and  bar  the  plaintiff. 

75  VOL„  XVIIT. 
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The  learned  judge  left  it  to  the  jury  to  say  whether  the  de- 
fendants had  had  possession  of  the  land  sought  to  be  recovered 
for  more  than  twenty  years,  and  the  jury  said  they  had ; 
and  also  whether  these  parties  had  been  holding  possession 
by  a  line  agreed  upon  or  impliedly  agreed  upon  between 
them  as  surveyed  by  Hughson,  and  the  jury  said  they  did 
so  hold. 

A  verdict  was  then  entered  for  the  plaintiff,  and  leave 
reserved  to  move  the  court  to  enter  a  verdict  for  the  defend- 
ants, or  a  nonsuit,  upon  the  points  raised  in  the  defence, 
and  upon  the  finding  of  the  jury. 

Cameron^  Q.  C,  obtained  a  rule  pursuant  to  the  leave 
reserved. 

Adam  Wilson,  Q.  C,  shewed  cause,  and  filed  a  number 
of  affidavits,  stating  that  the  note  of  the  finding  of  the  jury 
by  the  learned  judge,  that  possession  was  held  by  an  agreed 
line  between  the  parties,  Avas  a  mistake,  and  that  what  the 
jury  found  was  that  the  parties  did  not  hold  by  any  estab- 
lished or  correct  boundary  between  them. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  alleged  mistake  in  recording  the  verdict  of  the 
jury  upon  the  fact  of  possession,  the  affidavits  of  a  number 
of  the  jury,  including  the  foreman,  are  so  positive  upon  the 
point  that  we  cannot  doubt  there  was  an  error  committed  in 
receiving  and  recording  the  verdict.  And  I  should  think 
from  the  learned  judge's  notes  of  the  evidence  that  the  jury 
could  not  have  found  that  the  defendants  had  held  possession 
of  the  land  in  dispute  for  twenty  years,  for  it  seems  that  the 
plaintiff's  occupation  has  not  exceeded  seventeen  years,  and 
it  was  after  he  took  possession  that  he  got  Hughson  to  run 
the  line  according  to  which  it  is  sworn  the  defendants  placed 
their  fence. 

The  defendants,  if  they  fenced  in  the  front  of  their  lot 
more  than  twenty  years  ago,  could  hardly  have  placed  it 
exactly  on  the  line  which  Hughson  did  not  run  till  three 
years  afterwards.  And  if  they  had  not  inclosed  the  part  in 
dispute,  or  any  part  of  it,  till  after  Hughson  had  run  his 
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line,  then  they  could  not  have  held  actual  and  exclusive 
possession  of  it  for  twenty  years. 

If  there  really  has  been  a  mistake  in  recording  the  ver- 
dict, and  in  a  point  material,  ayc  should  allow  it  to  I)e  cor- 
rected if  necessary  by  having  another  trial.  Affidavits  of 
jurors  of  a  mistake  made  in  recording  their  verdict  should 
no  doubt  be  admitted. 

But  in  our  opinion  the  finding  of  the  jury  on  that  point 
could  not  be  material,  for  the  possession  which  the  respec- 
tive parties  held  of  dilferent  halves,  while  they  were  tenants 
of  the  north  and  south  hundred  acres  respectively  under  assign- 
ment from  Mcllroy,  would  not  alfect  the  title  to  the  fee, 
which  was  still  in  the  Crown.  The  statute  did  not  begin  to 
run  till  the  Crown  had  divested  itself  of  the  fee.  Then 
when  the  Crown  in  1851  granted  the  north  half  of  the  lot 
to  the  defendants  in  fee,  and  granted  in  1854  the  south  half 
to  the  plaintiff  in  fee,  each  was  in  a  position  to  assert  the 
title  which  the  Crown  at  the  time  of  making  the  grant  could 
have  asserted,  and  the  plaintiff  has  therefore  a  right  to  the 
possession  of  the  south  half  of  the  lot,  whether  it  be  more  or 
less  than  100  acres. 

It  is  impossible  for  us  to  hold  that  an  encroachment  by 
one  tenant  for  years  upon  another  tenant  for  years,  both 
holding  under  lease  from  the  Crown,  can  have  had  any 
effect  under  the  Statute  of  Limitations  upon  the  title  to  the 
fee.  The  rights  of  the  Crown  w^ere  in  no  way  interfered 
with  by  such  encroachment.  And  in  1854  the  Crown 
granted  in  fee  to  the  plaintiff  the  south  half  of  the  lot, 
which  of  course  would  be  more  than  100  acres  if  the  whole 
exceeded  200.  Such  grant  carried  what  the  Crown  then 
owned,  and  could  not  be  defeated  as  to  any  part  more  than 
it  could  have  been  defeated  as  to  the  whole,  by  reason  of 
any  one  having  held  a  wrongful  possession  against  the 
tenant  of  the  Crown. 

As  to  the  respective  surveys,  they  both  shew  indisputably 
that  the  plaintiff  must  be  entitled  to  recover  a  verdict  for 
something.  It  may  be  that  no  two  surveyors  would  make 
out  the  quantity  exactly  the  same  for  which  the  plaintiff  is 
entitled  to  recover,  but  it  is  sufficient  if  the  plaintiff  shews 
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himself  entitled  to  recover  a  verdict  for  any  quantity  of 
land.  Doe  dem.  Drapers'  Company  v.  Wilson,  (2  Stark. 
N.  P.  C.  477) 

»  Rule  discharged. 


DowsETT  V.  Cox. 

Statute  of  Limitations — Possession  before  patent. 

The  plaintiff  held  a  lease  of  a  lot  from  the  Crown,  which  would  expire  in 
1845,  and  in  1837  allowed  defendant,  his  son-in-law,  to  go  upon  a  portion 
of  it,  which  he  held  for  more  than  twenty  years.  In  1839,  the  plaintiff 
agreed  to  purchase  from  the  government,  and  paid  an  instalment,  and  in 
1856  obtained  his  patent,  when  he  brought  ejectment  against  the  defendant. 

Held,  affirming  Jamieson  v.  Harker,  ante  p.  590,  that  defendant's  possession 
could  not  avail  him  while  the  title  was  in  the  Crown,  and  the  plaintiff 
must  recover. 

Ejectment  for  the  north-west  corner  of  lot  number  27,  in 
the  third  concession  of  Bastard. 

The  plaintiff  claimed  by  grant  from  the  CroAvn.  The 
defendant  claimed  only  by  "length  of  possession." 

At  the  trial  at  Brockville,  before  J.,  it  appeared 

that  the  plaintiff  had  formerly  a  lease  from  the  Crown  of  this 
lot,  which  was  a  clergy  reserve.  The  defendant  married  a 
daughter  of  his,  and  by  permission  of  the  plaintiff  went  upon 
the  rear  part  of  the  lot  in  or  about  the  year  1837,  cultivating 
some  fields.  There  was  a  fence  up  many  years,  to  divide 
his  possession  from  the  rest  of  the  lot,  and  about  four  or  five 
years  ago  a  new  fence  was  put  up,  which  did  not  inclose  as 
much  of  the  land  within  the  defendant's  portion,  as  he  had 
before  occupied,  by  about  seven  acres  and  a  half.  About 
the  year  1839,  the  plaintiff  entered  into  a  contract  for  the 
purchase  of  the  land  from  the  Crown,  and  paid  his  first 
instalment,  his  lease  having  yet  about  six  years  to  run.  On 
the  16th  of  May,  1856,  the  plaintiff  having  paid  the  govern- 
ment for  the  lot,  a  patent  issued,  granting  the  same  to  him 
in  fee. 

This  action  was  brought  on  the  30th  of  August,  1859,  and 
about  two  months  before  the  action  the  plaintiff  went  to  the 
defendant,  and  asked  him  whether  he  was  willing  to  accept  a 
lease  of  the  land  for  five  years.  The  defendant  answered  to 
the  effect  that  the  place  was  his  own  ;  and  the  plaintiff  then 
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told  him  that  he  must  quit  the  land,  or  he  would  bring  an 
action  against  him.  ' 

There  was  evidence  from  several  witnesses  that  the  plain- 
tiff had  said  that  he  had  given  the  rear  quarter  of  the  lot  to 
his  daughter  as  her  marriage  portion,  or  to  her  husband,  as 
his  daughter's  portion,  and  that  he  put  him  in  possession  of 
it  upon  that  footing  or  understanding  about  twenty-two 
years  ago,  giving  him  a  bond  to  make  a  deed,  when  he  should 
obtain  the  government  patent ;  and  that  the  defendant  had 
lived  on  the  place  ever  since.  : 

On  the  other  hand,  there  was  evidence  that  about  four 
years  ago  the  defendant  acknowledged  that  he  had  gone 
into  possession  under  the  expectation  of  getting  a  title,  if  he 
paid  what  was  due  to  the  government. 

The  learned  judge  requested  the  jury  to  find  from  the 
evidence  what  the  fact  was  in  regard  to  the  quantity  of  land 
of  which  the  defendant  had  been  in  actual  exclusive  posses- 
sion for  more  than  twenty  years.  He  observed  that  the  evi- 
dence appeared  to  repel  any  presumption  of  a  conveyance 
having  been  made  to  the  defendant,  for  the  bond  given  to  the 
defendant  in  1845,  and  accepted  by  him,  shewed  that  at  the 
time  the  plaintiff  had  it  not  in  his  power  to  make  a  title,  and 
the  fee  was  in  the  Crown  till  May,  1856  ;  that  it  might  be 
a  question,  however,  whether,  if  the  Statute  of  Limitations 
began  to  run  against  the  plaintiff  before  he  had  obtained  his 
patent,  and  he  afterwards  obtained  it,  the  statute  would  not 
continue  to  run  as  from  the  first. 

The  jury  found  that  the  defendant  had  been  in  exclusive 
occupation  of  thirty-eight  acres  of  the  forty-five  for  twenty 
years  and  more  before  the  beginning  of  this  action,  and  a 
verdict  was  found  for  the  plaintiff,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  in  his  favour,  on  the 
objection  taken,  that  the  plaintiff's  right  of  action  com- 
menced at  the  date  of  the  Crown  Lands  Commissioner's 
receipt  for  the  first  instalment,  3rd  April,  1839,  and  that  no 
action  was  brought  within  twenty  years  from  that  time. 

Deacon  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial. 
Albert  Richards  shewed  cause,  and  cited  Wigle  v.  Merrick, 
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8  C.  P.  307;  Jamieson  v.  Harker,  ante,  page  590;  Doe 
Hall  V.  Moulsdale,  16  M.  &  W.  689. 

Robinson,  C.  J. — Under  the  facts  that  were  in  evidence, 
a  deed  of  the  land  from  the  plaintiff  to  the  defendant  or 
his  wife,  could  not,  I  think,  have  been  justly  presumed  by 
the  jury,  for  it  was  plain  that  the  defendant  was  let  into  pos- 
session by  the  plaintiff  when  the  plaintiff  himself  had  only  a 
term  of  years  from  the  Crown,  and  that  the  plaintiff  did  not 
acquire  the  fee  for  nearly  twenty  years  afterwards  ;  and  it 
was  in  evidence  that  in  1845  the  defendant  accepted  a  bond 
for  a  deed  from  the  plaintiff,  which  would  shew  that  at  that 
time  the  defendant  had  not  received  a  deed  ;  and  indeed  the 
evidence  on  the  part  of  the  plaintiff  tended  to  shew  that  the 
defendant  could  not  expect  a  deed  till  the  patent  issued, 
which  it  did  not  till  two  or  three  years  before  this  action  was 
brought.  This  point,  of  presuming  a  conveyance,  was  not 
pressed  in  the  argument  of  the  rule  nisi. 

Then  as  to  the  plaintiff  being  barred  by  the  Statute  of 
Limitations.  According  to  the  evidence,  the  Crown  must 
have  made  the  lease  to  the  plaintiff  for  twenty-one  years, 
about  the  year  1824,  and  it  expired  in  1845.  When,  there- 
fore, the  defendant  went  into  possession  in  1837  the  Crown 
owned  the  land,  and  the  defendant,  by  holding  out  the  lessee 
of  the  Crown,  could  not  by  lapse  of  time  acquire  any  right 
against  the  Crown.  In  1856,  when  the  government  sold  the 
land  in  fee  to  the  defendant,  it  might  have  freely  granted 
or  sold  the  land  to  any  one  else,  and  if  to  any  one  else,  then, 
in  my  opinion,  no  less  to  the  plaintiff,  and  might  have  granted 
or  sold  to  him  as  free  from  any  prejudice  from  the  defend- 
ant's previous  occupation  as  it  would  have  been  if  disposed 
of  to  any  one  else,  for  otherwise  the  title  of  the  Crown  would 
be  prejudiced  by  an  adverse  possession  held  against  its  lessee. 
The  lessee,  who  might  generally  be  expected  to  pay  the  best 
price  for  the  land,  would  hardly  give  its  value  if  he  were 
disabled  from  asserting  his  title  under  his  grant  of  the  fee 
in  the  same  manner  as  any  other  person  could. 

If  we  look  at  the  17th  section  of  our  statute  4  W.  IV., 
ch.  1.,  we  must  see  that  it  does  not  apply  to  this  case,  where 
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the  plaintiff  claiming  the  fee  by  grant  from  the  Crown  has^ 
never  been  in  possession  of  the  land  claimed  in  respect  of  the 
estate  or  interest  claimed  ;  that  is,  as  oivner  of  the  fee  ;  nor 
has  any  ancestor,  or  other  person  under  whom  he  claims, 
been  so  possessed. 

The  31st  clause  cannot,  I  think,  be  extended  to  this  case, 
for  if  the  lease  had  been  for  thirty  years  instead  of  twenty- 
one,  and  the  defendant  going  in  with  the  lessee's  consent,  or 
without,  had  lived  upon  it  twenty  years,  he  could  not  thereby 
have  acquired  the  fee,  or  disabled  the  Crown  from  granting 
or  selling  the  land  to  any  one  else,  and  he  can  be  in  no  better 
position  by  having  lived  part  of  the  twenty  years  upon  the 
land  before  the  patent  issued. 

When  the  defendant's  possession  commenced,  in  1837, 
the  plaintiff  was  tenant  for  a  term  of  years  from  the  Crown, 
under  a  lease  for  twenty-one  years  commencing  in  1824,  and 
ending  in  1845.  Long  before  the  defendant  had  been  twenty 
years  in  possession  that  estate  or  interest  of  the  plaintiff 
had  ceased,  and  it  never  was  barred  by  the  possession  which 
the  defendant  had  held.  The  plaintiff's  relation  to  the 
Crown  had  changed  in  1839,  when  he  contracted  to  purchase, 
which  contract  operated  as  a  surrender  of  his  lease,  and  in 
1845,  when  the  defendant  took  a  bond  from  the  plaintiff  to 
convey  the  land  to  him  when  he  should  get  a  patent,  he 
assumed  a  new  relation  in  regard  to  the  plaintiff,  and  can- 
not be  looked  on  as  being  in  possession  claiming  to  be  owner, 
whatever  might  be  the  effect  of  his  being  suffered  to  remain 
in  possession  for  twenty  years  after  the  patent  issued,  without 
paying  rent  or  giving  a  written  acknowledgment  of  title. 

Upon  the  principle  on  which  the  case  of  Jamieson  v. 
Harker  was  decided,  during  this  term,  (ante  p.  590,)  I  think 
we  must  discharge  this  rule. 

There  is  clearly  nothing  in  one  of  the  grounds  which  the 
defendant  has  taken,  namely,  that  the  plaintiff  having  a 
right  to  enter  into  possession  in  1824,  when  he  obtained  his 
lease,  never  did  in  fact  enter  ;  for  that  objection  only  applies 
where  there  has  been  some  other  person  in  possession 
adversely  during  twenty  years,  keeping  him  out.  On 
that  point  I  refer  to  Smith   v.  Lloyd,   (9  Ex.  562,) 
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.and  to  McDonnell  v.  McKintj,  (10  Ir.  C.  L.  Rep.  514.) 
The  same  point  had  been  several  times  before  so  ruled  in 
this  province.  The  defendant,  in  1837,  went  in  under  the 
plaintiff,  who  was  then  lessee  of  the  Crown,  and  it  cannot  be 
supposed  that  he  was  in  possession  during  that  time  as  claim- 
ing the  fee  against  the  plaintiff. 

McLean,  J. — The  possession  which  the  jury  have  found 
the  defendant  had  of  38  acres  of  the  land  commenced  be- 
fore the  payment  by  plaintiff  of  the  instalment,  and  his  get- 
ting the  receipt  for  that  amount.  When  that  receipt  was 
obtained  by  the  plaintiff  (3rd  of  April,  1839)  he  was  in  a 
position  to  have  ejected  the  defendant  or  any  other  person 
from  the  land  by  virtue  of  that  receipt,  under  the  statute 
for  the  sale  and  disposal  of  Crown  lands,  but  the  defendant 
appears  to  have  continued  in  possession  up  to  1845  without 
any  written  authority.  In  September,  1845,  as  stated  by 
some  of  the  witnesses,  the  plaintiff  gave  to  the  defendant  a 
bond  for  a  conveyance  when  the  patent  should  be  obtained, 
but  the  bond  was  not  produced  or  accounted  for,  nor  was 
any  testimony  given  of  its  contents.  At  that  time  defend- 
ant must  have  been  aware  that  the  plaintiff  had  not  obtained 
a  title  from  the  Crown,  but  he  recognised  the  plaintiff's 
right  to  the  land  by  accepting  the  bond.  His  previous 
occupation  was  by  that  act  admitted  to  be  under  the  plain- 
tiff. The  receipt  of  the  Commissioner  of  Crown  Lands  was 
a  license  of  occupation  to  the  plaintiff,  and  to  such  as  held 
under  him  at  the  time,  but  the  defendant  had  no  claim 
under  the  license.  He  had  no  claim  or  interest  in  the  pre- 
mises except  such  as  the  plaintiff  chose  to  give  him,  and 
might  have  been  ejected  at  any  time,  under  the  authority  of 
the  license,  up  to  the  issuing  of  the  patent  in  1856.  The 
bond,  if  there  was  one,  could  not  bar  the  plaintiff's  right  of 
recovery  up  to  that  time,  and  in  1856  the  patent  from  the 
Crown  gave  to  the  plaintiff  the  absolute  title  to  the  whole 
lot,  including  that  portion  which  had  been  occupied  by 
defendant. 

The  case  of  Jamieson  v.  Harker,  in  which  judgment  was 
given  during  this  term,  decides  that  notwithstanding  any 
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previous  arrangement  between  parties  under  which  a  posses- 
sion of  more  than  twenty  years  had  been  held,  the  patent 
from  the  Crown  gave  a  right  of  possession  from  its  date ;  and 
that  as  such  previous  arrangement  could  not  affect  the  right 
of  the  Crown,  the  right  of  the  grantee  was  equally  free 
from  any  difficulty  arising  from  adverse  possession.  In 
this  case,  the  patent  having  only  issued  in  1856,  the  plain- 
tiff had  twenty  years  from  that  time  to  bring  an  action,  and 
the  Statute  of  Limitations  could  not  be  running  against  him 
while  the  title  was  in  the  Crown.  I  do  not  see  upon  the 
notes  that  any  evidence  was  rejected,  or  that  the  jury  were 
directed  to  reject  or  disregard  any  which  was  received. 
The  question  of  possession,  on  which  defendant's  whole  case 
was  rested,  was  fairly  submitted  to  the  jury,  and  they  have 
found  that  such  possession  was  precisely  as  contended  for  by 
defendant's  counsel,  but  unfortunately  for  the  defendant  it 
cannot  avail  him,  or  enable  him  to  hold  against  a  title  which 
up  to  1856  was  in  the  Crown. 

Burns,  J.,  concurred. 

Rule  discharged. 


Morgan  and  Cockburn  v.  Cook  et  al. 

Ejeciment — Notice  of  title— Amendment. 

A  plaintiff  in  ejectment,  in  his  notice  of  title  attached  to  the  record,  claimed 
as  assignee  in  bankruptcy  of  S.  &  T.  who  derived  from  H.,  to  whom  one 
J,  C.  conveyed.  At  the  trial  the  notice  was  amended  by  adding  *'  and 
also  by  indenture  of  bargain  and  sale  from  said  J.  C,"  and  a  verdict  was 
taken'subject  to  the  opinion  of  the  court  as  to  whether  the  judge  had 
power  to  make  such  amendment. 

Held,  that  he  had  not. 

Ejectment  for  the  north  half  of  lot  number  thirty,  the 
whole  of  lot  number  thirty-one,  and  lot  number  thirty-three, 
all  in  the  fifth  concession  of  the  township  of  Williamsburgh. 

Defence  for  the  whole. 

The  plaintiffs'  notice  of  title,  as  attached  to  the  record  on 
the  trial,  at  Cornwall,  before  Bichards,  J.,  was  as  follows : 

"  Take  notice  that  the  nature  of  the  title  intended  to  be 
set  up  by  the  claimants,  the  above  named  plaintiffs,  to  the 
lands  in  question  in  this  action  is  as  follows : — As  to  lot 
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number  33,  in  the  fifth  concession  of  the  said  township  of 
Williamsburgh,  the  claimant  Charles  Hope  Morgan  claims 
title  thereto  as  assignee  in  bankruptcy  of  Maxfield  Shep- 
pard  and  Winkworth  Tremayne,  and  the  claimant  James 
Cockburn  claims  title  thereto  as  devisee  under  the  last  will 
and  testament  of  Francis  J.  St.  Quentin,  late  of  the  town- 
ship of  Hamilton,  Esquire,  deceased,  to  whom  the  said 
claimant  Morgan  mortgaged  the  said  lot ;  the  said  Max- 
field  Sheppard  and  Winkworth  Tremayne  deriving  their 
title  to  the  said  lot  under  a  conveyance  from  one  James 
Holden,  to  whom  the  said  defendant  John  Cook  conveyed 
the  same.  And  as  to  the,"  &c.  (Here  followed  the  remainder 
of  the  plaintiffs'  notice  of  title,  which,  however,  only  had 
relation  to  the  other  lots,  as  to  which  no  questioa.arose.) 

The  defendants  in  their  notice  of  trial,  besides  denying 
the  title  of  the  plaintiffs,  claimed  title  in  themselves  as 
tenants  under  a  lease  by  George  Josiah  Cook,  who  claimed 
under  a  deed  of  conveyance  from  the  said  John  Cook. 

It  appearing  at  the  trial  at  nisi  prius  that  there  might 
be  a  difiiculty  on  the  part  of  the  plaintiff"  Morgan  in  prov- 
ing his  title  to  lot  number  thirty-three,  as  assignee  in 
bankruptcy  of  Maxfield  Sheppard  and  Winkworth  Tremayne, 
leave  was  asked  for  on  his  behalf,  and  obtained,  to  amend  the 
plaintifis'  notice  of  title,  by  inserting  after  the  words  as- 
signee in  bankruptcy  of  Maxfield  Sheppard  and  Winkworth 
Tremayne'"  the  words  "  And  also  by  indenture  of  bargain 
and  sale  from  said  John  Cook." 

A  verdict  was  taken  for  the  plaintifi's,  subject  to  the 
opinion  of  the  court  above,  as  to  whether  the  judge  at  nisi 
prius  had  the  poAver  to  make  the  said  amendment  or  not. 

Eelliivell^  for  the  plaintifi's.  Eichards^  Q.  C,  for  de- 
fendants, cited  Doe  McQueen  v.  Voosburgh,  1  U,  C.  R.  849. 

Robinson,  C.  J. — The  single  question  in  this  case  is 
whether  the  judge  at  the  trial  could  allow  the  notice  of  title, 
which  the  plaintiff's  in  ejectment  had  served  upon  the  de= 
fendants,  to  be  amended  by  adding  and  also  by  indenture 
of  bargain  and  sale  from  said  John  Cook."  I  think  the 
notice  as  amended  imported  that  the  plaintiff  Morgan 
claimed  also  under  a  conveyance  to  himself  from  John  Cook, 
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whereas  by  his  notice  served  before  he  had  claimed  only  as 
assignee  in  bankruptcy  of  Sheppard  and  Tremayne.  These 
were  apparently  two  distinct  titles. 

I  think  a  judge  cannot,  or  at  least  ought  not,  to  amend  at 
the  trial  a  notice  given  by  one  party  to  the  other,  to  enable 
him  to  prepare  for  the  trial. 

The  291st  section  of  the  Common  Law  Procedure  Act  is 
for  amending  errors,  and  it  gives  very  extensive  powers  for 
that  purpose,  but  there  is  no  pretence  that  there  was  any 
error  here.  The  plaintiff  only  considered  at  the  trial  that 
he  might  have  difficulty  in  proving  the  title  of  which  he  had 
given  notice,  and  therefore  desired  to  avail  himself  of  ano- 
ther title  of  which  he  had  not  given  notice  ;  he  desired,  in 
other  words,  to  have  a  wider  scope  allowed  him  than  the 
notice  he  had  served  before  the  trial  entitled  him  to.  It 
would  be  in  effect  repealing  the  222nd  section  of  the  Com- 
mon Law  Procedure  Act  thus  to  allow  of  a  new  title  being 
set  up  at  the  trial,  though  a  judge  might,  upon  an  applica- 
tion made  a  reasonable  time  before  the  trial,  or  at  any  rate 
before  notice  of  trial,  allow  the  plaintiff  in  ejectment  to 
serve  an  amended  notice. 

We  might  as  well,  I  think,  allow  an  amendment  to  be 
made  at  the  trial  in  the  particulars  of  demand  served  in  an 
action  of  assumpsit,  which  would  not  be  done  in  the  middle 
of  a  trial,  or  at  least  not  without  putting  off  the  case  to  ano- 
ther assize. 

I  think,  as  the  case  is  submitted  to  us,  the  defendants 
should  have  a  verdict  for  lot  33 ;  in  other  words,  that  the 
verdict  for  the  plaintiffs  should  not  extend  to  that  lot ;  and 
that  the  costs  of  the  argument  of  the  point  reserved  should 
be  taxed  for  the  defendants. 

Burns,  J. — I  am  of  opinion  a  verdict  must  be  entered  in 
favour  of  the  defendants  as  respects  lot  33,  in  the  5th  con- 
cession of  Williamsburgh.  The  amendment  asked  for  with 
respect  to  the  plaintiffs'  notice  of  claim  I  do  not  look  upon 
as  coming  within  the  provisions  of  the  291st  section  of  the 
Common  Law  Procedure  Act,  because  it  appears  to  me  the 
ejectment  clauses  of  the  act  provide  for  that  species  of 
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action  in  this  respect.  The  222nd  section  provides  that 
to  the  writ,  and  to  every  copy  thereof  served,  shall  be 
attached  a  notice  of  the  nature  of  the  title.  And  it  further 
provides  that  such  notice — that  is,  the  notice  attached  to 
the  writ — shall  not  contain  more  than  one  mode  in  which 
title  is  set  up,  without  leave  of  the  court  or  a  judge.  This 
shews  that  if  the  plaintiff  seeks  to  set  up  title  in  more  than 
one  mode  he  must  apply  for  and  obtain  leave  to  do  so  before 
he  serves  his  writ  of  ejectment.  I  do  not  mean  to  say  he 
might  not  apply  to  the  court  or  a  judge  after  service  of  his 
writ  to  amend,  and  re-serve  his  notice  of  title.  That  amend- 
ment would,  I  think,  be  allowed  to  him  rather  than  that  a 
new  service  of  the  writ  should  take  place  with  a  proper 
notice,  or  that  a  new  writ  should  be  served  with  the  required 
notice,  for  such  an  amendment  would  be  considered  after- 
wards as  in  effect  the  service  of  the  writ  with  the  proper 
notice  in  the  first  instance. 

The  same  section  further  enacts  that  at  the  trial  the 
claimant  shall  be  confined  to  proof  of  the  title  set  up  in  the 
notice.  The  notice  meant  of  course  is  the  notice  served 
with  the  writ,  or  if  that  notice  be  amended  before  coming 
down  to  trial  so  as  to  be  considered  the  notice,  then  it  is  the 
same  thing.  But  to  amend  the  notice  by  inserting  another  » 
mode  of  title  set  up  at  the  trial  clearly  is  not  the  notice 
served  with  the  writ,  and  it  seems  to  me  that  an  amendment 
of  this  description  at  a  time  when  re-service  is  out  of  the 
question  is  not  such  as  can  be  considered  equivalent  to  a 
service  with  the  writ  for  the  purpose  of  the  trial.  I  think 
this  is  an  amendment  that  the  judge  who  tries  the  cause  has 
no  jurisdiction  to  make  at  the  trial. 

All  through  the  Common  Law  Procedure  Act,  and  other 
acts  of  parliament,  when  power  is  given  to  the  court  or  a 
judge  to  do  certain  acts,  the  general  rule  is  that  the  expres- 
sion means  the  judge  when  acting  in  chambers.  The  291st 
section  embraces  proceedings  that  may  be  before  the  full 
court  or  a  judge  in  chambers,  or  before  any  judge  sitting  at 
nisi  'prius.  Is  a  notice  of  the  plaintiff 's  title  a  proceeding 
in  the  cause  within  the  meaning  of  the  section  ?  I  should 
not  think  it  was,    A  notice  of  trial,  for  instance,  could  not 
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be  amended  at  the  trial  so  to  bind  the  defendants  by  it.  A 
notice  to  produce  books  or  papers  I  take  it  could  not  be 
amended  at  the  trial,  so  as  to  cover  something  the  plaintiffs 
desired  to  give  in  evidence.  The  notice  of  title  is  very 
analogous  to  that  for  the  production  of  books  and  papers. 

McLean,  J^,  concurred. 

Judgment  for  defendants. 


The  Corporation  of  the  Township  of  Whitby  v. 
Harrison. 

Collector  of  taxes — Action  against  his  surety — Delivery  to  him  of  roll — Oath  of 
office — Township  of  Whitby — Division  of  by  20  Vic,,  eh.  113. 

To  an  action  against  a  surety  for  a  collector  of  taxes  for  moneys  receiv- 
ed and  not  paid  over,  defendant  pleaded  that  no  roll  properly  certi- 
fied  was  received  by  the  collector,  but  that  he  collected  the  moneys 
■wrongfully  and  without  authority.  It  appeared  that  a  roll  was  delivered 
to  him  signed  by  the  clerk,  but  not  otherwise  certified.  Held  sufficient 
authority. 

Defendant  also  pleaded  that  the  collector  had  not  taken  the  oath  of 
office.    Held,  that  the  proof  of  such  issue  lay  upon  him. 

The  bond  was  taken  to  the  Municipality  of  the  Township  of  Whitby," 
and  afterwards  the  township  was  divided  by  20  Vic,  ch.  113,  into  Whitby 
and  East  Whitby.  Held,  that  the  bond  was  properly  sued  upon  in  the 
name  of  the  Corporation  of  Whitby. 

This  was  an  action  brought  by  the  plaintiflf  to  recover 
from  the  defendant,  as  surety  for  one  Thomas  Hodgson, 
collector  for  the  township  of  Whitby  for  the  year  1857,  a 
sum  of  money  for  rates  and  assessments  for  that  year 
collected  by  the  said  Hodgson,  and  not  paid  over  to  the 
treasurer  of  the  municipality. 

The  case  was  tried  at  Whitby,  before  Hagarty^  J.,  and 
a  verdict  entered  for  the  plaintiffs  for  <£2,000  debt,  and 
damages  assessed  by  consent  at  £200,  subject  to  the  opinion 
of  the  court ;  and  it  was  agreed  that  if  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to  recover,  the 
amount  of  damages  should  be  settled  by  a  reference. 

(7.  8.  Patterson  for  the  plaintiffs. 

Richards,  Q.  C,  contra,  cited  Kepp  v.  Wiggett,  10  C.  B. 
35;  Webb  v.  James,  7  M.  &  W.  279.. 

The  facts  of  the  case,  and  the  questions  to  be  decided,  are 
sufficiently  stated  in  the  judgment. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  nisi  prius  record  shews  that  the  plaintiffs  took  issue 
on  all  the  defendant's  pleas.  Upon  the  1st,  2nd  and  3rd 
pleas  the  plaintiffs  were  entitled  to  a  verdict,  for  they  only 
denied  the  making  of  the  deed  sued  on,  and  the  collection 
of  any  money,  and  set  up  payment  of  all  that  was  collected, 
of  which  payment  no  proof  was  given. 

Then  as  to  the  4th,  5th  and  6th  pleas,  on  which  issues  in 
fact  were  joined. 

The  4th  plea  is  that  no  collector's  roll  properly  certified 
under  the  hand  of  the  clerk  of  the  council,  was  received  by 
the  collector  before  the  time  he  collected  the  rates  for  1857, 
or  any  of  them,  as  in  the  declaration  alleged,  nor  was  any 
such  roll  ever  delivered  to  him,  but  he  collected  the  moneys 
wrongfully,  without  having  received  his  collector's  roll  or 
any  collector's  roll  for  the  township,  or  any  part  thereof,  and 
without  any  authority  for  so  doing. 

The  evidence,  it  seems,  was  that  the  collector  did  receive 
the  roll  signed  by  the  clerk,  but  not  certified  otherwise  than 
by  such  signature  being  placed  at  the  foot  of  it.  We  think 
the  substance  of  that  issue  was,  that  the  collector  received 
the  taxes  wrongfully  and  without  authority,  which  it  hardly 
lies  in  the  surety's  mouth  to  urge,  if  he  did  collect  and 
receive  them ;  but  however  that  may  be,  we  think  the 
signature  of  the  clerk  sufficiently  verified  the  roll  to  enable 
the  collector  to  receive  the  money,  for  his  signature  at  the 
end  sufficiently  authenticated  the  roll  as  that  on  which  he 
was  to  make  his  collections. 

The  fifth  plea  is  in  substance  that  the  collector  had  never 
taken  the  oath  of  office  which  he  was  required  to  take,  and 
that  the  defendant  had  no  notice  of  that  omission  until  long 
after  the  money  was  collected. 

It  is  not  stated  in  the  case  whether  the  collector  did  take 
the  oath  or  not.  The  affirmative  of  the  issue  was  with  the 
plaintiffs,  but  the  burthen  of  proof,  notwithstanding,  we 
think,  lay  with  the  defendants,  for  it  would  be  presumed 
that  the  collector  did  his  duty  in  this  respect  -till  the  con- 
trary is  shewn,  (a)  and  there  being  no  evidence  on  the 
subject,  the  verdict  should  be  for  the  plaintiff, 
(a)  See  Tay.  Ev.  sec.  339 ;  Williams  v.  East  India  Company,  3  East  192. 
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The  sixth  plea  is,  that  before  the  county  council  had 
appointed  any  day  later  than  the  14th  of  December,  1857, 
for  the  return  of  the  collector's  rolls,  or  for  paying  over  the 
money  collected,  the  collector  had  failed  in  collecting  the 
taxes  mentioned  in  the  condition  of  the  bond  :  that  on  the 
19th  of  December,  1857,  the  township  council  authorised 
by  resolution  the  collector  to  continue  to  levy  unpaid  taxes 
to  the  15th  of  January,  1858,  and  that  on  the  29th  of 
January,  and  before  any  other  resolution  on  this  subject  had 
been  passed,  the  County  Council  of  Ontario  by  by-law 
extended  the  time  for  the  return  of  the  collector's  roll  to  the 
1st  of  March,  1858,  and  thereby  extended  the  time  for  the 
collectors  of  municipalities  paying  over  the  rates  to  that 
day  ;  that  the  said  by-law  was  passed  without  the  knowledge 
of  the  defendant,  and  that  he  never  consented  to  the  exten- 
sion of  the  time  given  by  such  by-law. 

This  plea  and  the  fifth  are  pleaded  as  equitable  defences. 

According  to  the  statements  of  the  evidence  contained  in 
this  case,  the  sixth  plea  was  proved,  and  without  regard  to 
its  sufficiency  the  defendant  was  therefore  entitled  to  a 
verdict  upon  the  issue  on  that  plea. 

An  objection  was  taken,  that  though  the  bond  was  taken 
to  "  the  municipality  of  the  township  of  Whitby,"  it  can- 
not be  now  enforced  in  the  name  of  the  Corporation  of  the 
Township  of  Whitby,  on  account  of  the  change  made  by 
statute  20  Vic,  ch.  113,  which  divided  the  Township  of 
Whitby  into  East  Whitby  and  Whitby,  after  the  making  of 
this  bond.  That  act  was  to  take  effect  upon  the  1st  of 
January,  1858,  so  that  the  change  was  after  this  bond  was 
executed,  namely,  on  the  16th  of  November,  1857. 

We  see  no  other  way  that  the  bond  could  have  been  sued 
upon  than  as  it  has  been. 

The  plaintiffs  in  our  opinion  are  entitled  to  have  a  verdict 
entered  for  them  on  all  the  issues,  except  that  on  the  sixth 
plea,  and  the  defendant  should  have  a  verdict  on  the  sixth 
plea. 


606     queen's  bench,  Michaelmas  term,  28  vie,  1359. 


The  same  case. 

The  fact  that  a  collector  of  taxes  received  the  money  without  any  roll 
having  been  delivered  to  him,  and  without  having  taken  the  oath  of 
office,  forms  no  defence  for  his  surety  to  an  action  for  not  paying  over 
such  money. 

An  extension  of  time  for  making  the  collection  without  the  surety's  consent 
does  not  discharge  him,  being  expressly  allowed,  and  his  liability  re- 
tained, by  the  18  Vic,  ch.  21. 

The  plaintiffs,  besides  taking  issue,  demurred  to  the  fourth, 
fifth,  and  sixth  pleas. 

Q.  S.  Patterson  for  the  demurrer.  Richards,  Q.  C,  contra. 

E-OBINSON,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  fourth  plea,  we  can  only  understand  it  to  mean 
that  the  collector  collected  or  received  the  money  without 
having  any  roll  furnished  to  him. 

The  demurrer,  we  think,  must  be  taken  to  admit  that,  for 
we  cannot  infer  from  the  plea  what  the  evidence  on  the  trial 
proved :  that  a  collector's  roll  signed  by  the  clerk,  though 
not  otherwise  certified,  was  delivered  to  him. 

As  the  plaintifis  have  taken  issue  upon  the  plea  as  well  as 
demurred  to  it,  and  as  we  think  the  plaintiffs  were  entitled 
to  a  verdict  in  their  favour  upon  that  issue,  the  costs  only  of 
this  demurrer  are  in  question.  The  defendant's  counsel 
relied  much  on  the  authority  of  Webb  v.  James,  (7  M.  &  W. 
279,)  for  supporting  this  plea,  but  the  condition  of  that  bond 
made  it,  when  coupled  with  the  recitals,  much  more  restricted 
in  its  nature  than  the  bond  into  which  this  defendant  entered. 
We  think  this  bond  makes  the  surety  liable  for  all  rates  and 
assessments  for  1857,  which  should  come  into  the  collector's 
hands,  and  which  he  should  not  pay  over,  {a) 

The  declaration  avers  that  the  collector  collected  moneys 
of  the  rates  and  assessments  for  1857,  which,  he  did  not  pay 

(a)  The  bond  in  this  case  contained  no  recital,  and  was  conditioned  as 
follows : 

"  The  condition  of  this  bond  is  such,  that  if  the  above  bounden  Thomas 
Hodgson  shall  collect  all  rates  and  assessments  of  the  said  municipality  for 
the  year  1857,  for  which  he  has  been  appointed  collector,  and  shall  pay  all 
such  rates  and  assessments  (or  so  much  thereof  as  can  be  collected)  over  to 
the  treasurer  of  the  said  municipality  of  the  township  of  Whitby,  on  or  before 
the  fifteenth  day  of  December,  one  thousand  eight  hundred  and  fifty-seven, 
then,  and  in  such  case,  this  bond  shall  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue." 
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over,  but  neglects  and  refuses  to  pay  over.  It  is  no  sufficient 
answer  to  the  declaration  to  say  that  no  certified  collector's 
roll  came  to  the  collector  for  the  rates  of  1857,  before  he 
received  the  said  moneys,  or  at  any  time ;  for  if  any  person 
assessed,  knowing  what  he  stood  rated  at  on  the  roll  as 
formerly  revised,  should  voluntarily  pay  it  to  him  before 
the  clerk  had  sent  him  the  roll,  he  would  be  bound  to  pay  it 
over ;  and  besides,  under  12  Vic,  ch.  81,  sec,  179,  there 
might  be  rates  which  the  collector  would  be  bound  to  collect 
for  1857,  and  which  would  not  appear  on  the  certified  roll, 
but  would  be  leviable  by  the  collector  under  a  precept  from 
the  sheriff". 

The  fifth  plea  assumes  it  to  be  a  good  equitable  defence, 
when  insisted  on  by  the  surety,  that  the  collector  had  not 
taken  the  oath  of  office  at  any  time  after  he  was  appointed. 

The  12  Vic,  ch.  81,  sec.  127,  requires  that  every  collector 
shall,  before  entering  on  the  duties  of  his  office,  take  an  oath 
that  he  will  truly,  faithfully,  and  impartially,  to  the  best  of 
his  knowledge  and  ability,  execute  the  office  of  collector,  and, 
that  he  has  not  received,  and  will  not  receive  any  reward  for 
the  exercise  of  any  partiality  or  malversation,  or  other  undue 
execution  of  the  said  office. 

No  doubt  it  would  be  a  breach  of  this  oath,  which  the 
collector  ought  to  have  taken,  if  he  received  rates  which  he 
did  not  duly  pay  over  ;  and  it  is  possible,  though  not  certain, 
that  the  defendant,  when  he  became  surety  for  the  collector, 
looked  upon  this  oath,  which  he  might  have  supposed  the 
collector  must  have  taken,  or  must  take,  as  aff'ording  some 
security  for  his  integrity.  We  must  not  suppose  that  a 
sworn  officer  would  have  more  scruples  about  acting  unfaith- 
fully than  one  who  w^as  not  sworn,  otherwise  it  would  be 
altogether  idle  in  the  legislature  to  exact  such  oaths.  But 
we  can  find  no  authority  that  would  warrant  our  holding 
that  the  omission  to  take  the  oath  on  the  part  of  the  collector 
furnished  a  legal  excuse  to  the  collector  for  not  paying  over 
money  that  he  had  collected,  or  that  it  could  be  set  up  by 
his  surety  as  a  claim  to  exemption  from  liability  on  his  part. 
Then  can  we  hold  it  to  be  a  defence  for  the  surety  in  equity 
more  than  at  law?  We  think  not.  It  may  be  truly  said 
77  VOL.  XVIII. 
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that  the  plaintiffs  were  negligent  in  not  seeing  that  the  oath 
was  duly  taken,  and  on  grounds  of  public  policy  they  should 
not  be  encouraged  to  think  themselves  equally  secure  as  if 
they  had  done  their  own  duty  in  that  respect,  but  at  the 
most  that  was  laches  on  their  parts,  and  in  a  matter  collateral, 
not  in  any  thing  to  which  the  bond  or  condition  refers. 

He  was  collector,  though  he  was  not  sworn.  His  receipt 
for  the  money,  we  take  it,  would  bind  the  municipality  so 
that  they  could  not  enforce  payment  a  second  time  from  the 
parties  assessed,  w^ho  had  paid  their  taxes  to  this  collector ; 
and  we  should  be  supported  by  no  authority,  we  think,  in 
holding  that  the  fact  of  the  collector  not  being  sworn 
operates  in  equity  as  a  discharge  of  the  surety.  By  the 
127th  section,  as  amended  by  the  statute  of  1860,  a  fine  of 
.£10  is  imposed  upon  the  collector  if  he  omits  to  take  the 
oath,  which  would  hardly  be  an  adequate  punishment  if  the 
legislature  intended  that  all  he  had  done  while  he  had  not 
taken  the  oath  should  be  held  to  be  illegal  to  the  extent 
that  he  might  keep  as  against  the  municipality  whatever 
money  he  had  collected. 

There  are  many  instances  where  the  surety  has  claimed 
in  vain  to  be  exempt  in  consequence  of  laches  in  the  party 
taking  the  security,  where  the  claim  for  discharge  was  far 
stronger,  as,  for  instance,  in  Shepherd  v.  Beecher,  (2  P. 
Wms.  288).  There  was  no  fraudulent  concealment  here  of 
a  fact  which  the  surety  might  desire  to  know.  He  could 
easily  have  learned  whether  the  collector  had  taken  the  oath 
of  office.  When  the  act  says,  as  it  does,  that  before  entering 
on  the  duties  of  his  office  the  collector  shall  take  the  oath 
prescribed,  or  in  default  of  his  doing  so  shall  pay  £10,  it 
does  not  follow,  in  our  opinion,  that  his  failing  to  observe 
that  direction  renders  whatever  he  does  illegal. 

As  to  the  sixth  plea,  the  statute  18  Yic,  ch.  21,  is  an 
answer  to  any  objection  an  the  ground  of  extension  of  time, 
for  it  authorised  the  extension,  and  expressly  provides  that 
any  such  extension  should  not  ''invalidate  or  otherwise  affect 
the  liability  of  the  collector  or  his  sureties  in  any  manner 
whatsoever." 

The  plaintiffs  we  think  should  have  judgment  in  their 
favour  on  all  the  demurrers. 

Judgment  for  plaintiffs  on  demurrer. 
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O'RouRKE  V.  Lee. 

Sale  of  goods — Dispute  as  to  terms — Replevin — 14  c^-  3  5  Vic,  ch.  64 — Appeal 
from  C.  C. — Practice. 

Where  goods  are  sold  so  that  the  property  passes,  and  the  vendor  refuses 
to  deliver,  replevin  "will  lie. 

Defendant  sold  the  plaintiff  an  ox  at  25s.  per  cwt.,  and  received 
20s.  as  earnest.  Some  days  after  the  ox  vras  weighed  at  16  cwt.,  and 
the  plaintiff  offered  $46  as  the  balance  of  purchase  money,  contending 
that  by  the  x)riginal  agreement  one-third  wlis  to  be  taken  off  for  offal. 
The  defendant  denied  this  and  refused  to  deliver  the  ox,  and  the  plaintiff' 
thereupon  brought  replevin.  The  evidence  as  to  the  bargain  was  con- 
tradictory. 

Held,  that  the  jury  should  have  been  told,  that  if  the  agreement  was  as 
stated  by  the  plaintiff  he  was  entitled  to  succeed  ;  but  that  if  that  was  not 
clear,  and  defendant  refused  under  the  bona  fide  belief  that  there  was  to 
be  no  deduction,  then  they  should  find  in  his  favour. 

Where  a  nonsuit  was  granted  in  the  court  below,  which  this  court  thought 
could  not  be  sustained,  but  the  right  of  the  plaintiff  upon  the  evidence 
seemed  very  doubtful,  the  court  on  appeal  ordered  a  new  trial. 

Appeal  from  the  county  court  of  the  county  of  Perth. 

Replevin  for  an  ox.  At  the  trial  in  the  court  below  it 
appeared  that  the  defendant  agreed  to  sell  the  ox  to  the 
plaintiff  at  25s.  per  cwt.,  and  accepted  20s.  from  him  as 
earnest.  The  ox  was  to  be  called  for  in  a  few  days,  and 
weighed  by  the  parties,  and  the  balance  of  purchase  money 
paid.  The  plaintiff  came  for  the  ox  pursuant  to  agreement, 
and  he  had  been  AYeighed  by  defendant  previously.  The 
weight  was  15  cwt.,  which  was  not  disputed  by  the  plaintiff. 
The  plaintiff  then  offered  $46  as  the  balance,  claiming  that 
by  the  original  agreement  one-third  was  to  be  deducted  for 
offal.  This  was  denied  by  defendant,  and  he  refused  to 
accept  the  $46  and  deliver  the  ox,  but  claimed  25s.  per  cwt. 
gross.  It  was  objected  that  under  these  facts  the  plaintiff 
could  not  maintain  replevin,  and  the  objection  was  over- 
ruled, leave  being  reserved  to  move  to  enter  a  nonsuit. 

The  learned  judge  then  left  it  to  the  jury  to  say  whether 
the  agreement  was  as  represented  by  the  plaintiff  or  the 
defendant,  remarking  that  the  weight  of  evidence  appeared 
to  him  to  be  with  the  defendant.  The  jury,  however,  found 
for  the  plaintiff. 

A  rule  nisi  having  been  obtained  for  a  nonsuit  or  a  new 
trial,  the  motion  for  a  new  trial  was  abandoned  at  the  sug- 
gestion of  the  learned  judge,  and  the  question  as  to  a  non- 
suit only  argued ;  and  the  rule  having  been  made  absolute 
as  to  that,  the  plaintiff  appealed. 
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Qhristopher  Robinson^  for  the  appellant,  cited  Simmons 
V.  Swift,  8  D.  &  R.  703,  705 ;  Smith  v.  Hobson,  16  U.  C. 
R.  368 ;  Burnett  v.  McBean,  ib.  466 ;  Henry  v.  Cook,  8  C. 
P.  29;  Bush  V.  Pimlott,  9  C.  P.  54 ;  Rigney  v.  Mitchell,  2 
C.  P.  275 ;  Bloxam  v.  Saunders,  7  D.  &  R.  396. 

James  Qarrall^  contra,  cited  Steph.  N.  P.  2065,  3783 ; 
Anon.,  12  Mod.  345. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion,  if  a  party  buys  goods  of  another  at  a  cer- 
tain price  agreed  upon,  and  either  pays  him,  or  tenders  him 
the  price,  the  property  passes,  and  the  vendee  is  in  a  situa- 
tion to  bring  trover  if  the  seller  refuses  to  deliver  the  goods, 
because  the  property  is  in  the  vendee,  and  the  right  to  im- 
mediate possession.  The  judgment  of  the  court  of  Queen's 
Bench  in  the  case  of  Bloxam  v.  Saunders,  (7  D.  &  R.  396,) 
fully  establishes  that.  This  is  in  substance  and  effect  a  case 
of  that  kind,  if  the  transaction  was  such  as  the  plaintiff's 
witnesses  represented,  and  as  the  jury  found  it  to  be ;  for  a 
certain  price  per  cwt.  was  to  be  paid  for  the  ox  ;  20s. 
were  paid  as  earnest,  which  made  the  bargain  binding ;  the 
ox  was  weighed,  which  settled  the  price  to  be  paid  ;  and  the 
money  was  tendered. 

It  was  not  pretended  that  any  delay  had  taken  place  on 
the  plaintiff's  part  which  entitled  the  defendant  to  rescind 
the  contract,  nor  that  the  defendant  did  rescind  it. 

If  A.  goes  into  a  shop  and  buys  a  particular  article,  a 
picture,  for  instance,  or  a  watch,  agreeing  to  give  the  price 
demanded,  and  tendering  the  money,  the  property  passes ; 
and  if  another  person  should  come  in  afterwards,  and  offer 
more,  and  the  shop-keeper  should  refuse  to  deliver  the  arti- 
cle to  A.,  and  should  let  the  other  have  it,  he  might,  we 
think,  be  sued  in  trover.  Then,  if  this  be  so,  will  not 
replevin  lie  under  our  statute  14  &  15  Yic,  ch.  64,  for  the 
unlawful  detention?  We  think  it  will,  under  the  first  and 
second  clauses  of  the  act,  in  cases  where  the  vendor  having, 
the  price  tendered  to  him  refuses  to  deliver  it,  and  retains  it 
in  his  own  possession.  Whether  it  could  be  replevied  in  the 
hands  of  a  second  vendee,  need  not  be  considered  in  this 
case.    That  question  presented  itself  in  Henry  v.  Cook,  (8 
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C.  P.  29,)  the  judgment  in  which,  however,  is  not  applicable 
under  the  circumstances  of  the  present  case. 

It  would  follcfw  from  the  judgment  we  have  formed  in 
this  case  that  the  nonsuit  should  be  set  aside,  and  the  plain- 
tiff have  judgment.  But  the  rule  nisi  which  had  been 
granted  in  the  county  court  was  in  the  alternative,  that  if 
the  court  did  not  grant  a  nonsuit,  a  new  trial  should  be 
granted,  on  the  ground  that  the  verdict  for  the  plaintiff  was 
contrary  to  evidence.  It  appears  that  that  part  of  the  rule 
was  abandoned  at  the  suggestion  of  the  judge,  but  we  think, 
on  considering  the  evidence,  that  although  the  plaintiff  was 
entitled  to  sue  in  replevin,  yet  it  stood  very  doubtful  upon 
the  testimony  whether  the  bargain  was  really  such  as  the 
plaintiff  contended  it  was ;  and  we  think  the  ends  of  justice 
require  that  the  case  should  again  go  to  a  jury,  with  a  charge 
from  the  learned  judge  to  the  effect  that  if  they  were  satis- 
fied that  the  bargain  was  as  the  plaintiff  insists  it  was — that 
is,  that  one-third  of  the  gross  weight  was  to  be  deducted  for 
offal — then  they  should  find  for  the  plaintiff,  otherwise  for 
the  defendant ;  and,  secondly,  that  if  they  were  not  clear 
on  that  point,  but  believed  that  the  defendant,  when  he 
refused  to  deliver  up  the  ox,  was  really  under  the  impression 
that  the  agreement  of  the  plaintiff  was  to  pay  according  to 
the  weight  of  the  ox  standing,  without  any  deduction,  and 
that  he  did  not  merely  set  up  that  as  a  pretence  and  an 
excuse  for  refusing  delivery,  when  he  knew  that  one-third 
was  to  be  deducted,  then  they  should  find  for  the  defendant, 
because  a  demand  and  refusal  in  that  case  would  not  be 
evidence  of  a  conversion.  In  that  respect  we  think  the 
judgment  given  below  was  correct,  but  it  should  be  left  to 
the  jury  to  find  whether  the  defendant  was  acting  sincerely 
when  he  raised  the  objection  which  he  did  to  complying 
with  the  demand. 

We  therefore  make  an  order  reversing  the  judgment  of 
nonsuit  given  in  the  county  court,  and  granting  a  new  trial 
with  costs  to  abide  the  event.  We  should  take  this  course 
if  the  case  were  one  pending  in  our  own  court,  and  under 
similar  circumstances  ;  and  we  think  we  may,  to  meet  the 
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ends  of  justice,  make  such  an  order  under  the  57th  clause  of 
the  County  Court  Act,  8  Yic,  ch.  13. 

New  trial  ordered,  (a) 


Campbell  v.  McKinnon. 

Promissory  note. — Condition — Erasure  of  condition. 

Action  on  a  promissory  note  made  by  defendant  payable  to  H.  or  bearer, 
and  by  Mm  delivered  to  plaintiffs.  First  plea,  that  the  note  was  made  to 
secure  the  last  instalment  of  purchase  money  of  land  sold  by  said  H., 
and  others  to  defendant,  and  when  made  it  was  subject  to  a  condition 
written  thereon,  that  if  the  persons  named  should  convey  to  defen- 
dant said  land,  according  to  a  certain  bond  given  by  them,  then  the  note 
should  be  valid,  but  otherwise  should  be  void  :  that  they  did  not  convey 
the  land  to  defendant,  and  that  after  the  making  of  said  note  it  was 
altered  by  said  H.  by  erasing  the  condition,  so  as  to  obtain  for  it  currency, 
and  not  to  correct  any  mistake. 

Second  plea,  that  at  the  delivery  of  said  note  to  defendant  there  was  written 
or  endorsed  thereon,  with  defendant's  consent,  a  condition,  &c.,  (as  in  the 
first  plea,) :  that  the  land  was  not  conveyed  to  defendant:  that  H.  after- 
wards fraudulently,  and  without  defendant's  consent,  obliterated  said  con- 
dition by  pasting  over  it  a  piece  of  paper,  so  as  to  render  the  note  nego- 
tiable, and  the  plaintiff  received  the  same  with  notice  of  the  premises. 

Held,  on  demurrer,  both  pleas  good. 

Action  on  a  promissory  note  made  by  defendant,  payable 
to  one  Alonzo  Hinds,  or  bearer,  and  by  him  delivered  to  the 
plaintiff. 

First  flea. — That  the  said  alleged  note  was  made  by  the 
defendant  to  secure  the  payment  of  the  last  instalment  of  the 
purchase  money  of  a  lot  of  land  sold  by  the  said  Alonzo 
Hinds,  Harriet  Hinds,  Thomas  Hinds,  and  Telfer  Hinds,  to 
the  defendant,  before  then  ;  and  at  the  time  of  the  making  of 
the  said  note,  and  before  and  at  the  time  of  the  delivery 
thereof  by  the  defendant  to  the  said  Alonzo  Hinds,  the  same 
was  subject  to  a  condition  thereon  written,  that  if  the  said  A. 
H.,  H.  H.,  T.  H.,  and  T.  H.,  signed,  sealed,  and  executed, 
and  delivered  to  the  defendant,  a  good  and  sufficient  inden- 
ture of  bargain  and  sale  for  the  conveyance  by  the  said  A. 
H.,  H.  H.,  T.  H.,  and  T.  H.,  to  the  defendant  of  the  said 
lot  of  land,  according  to  the  requirements  of  the  condition  of 

(a)  See  Hawes  v.  Watson,  2  B.  &  C.  542;  Langfort  v.  Tiler,  Salk.  113; 
Pattison  v.  Robinson,  5  M.  &  S.  105 ;  Lawi-ence  v.  Knowles,  5  Bing.  N.  C. 
407  ;  Wilmshurst  v.  Bowker,  2  M.  &  a.  792 ;  Tansley  v.  Turner,  2  Bing. 
N.  C.  155 ;  Tarling  v.  Baxter,  6  B.  &  C.  362 ;  Sm.  Merc.  L.  482 ;  Noy's 
Maxims,  88. 


CAMPBELL  V.  m'KINNON.  613 

a  certain  bond  or  writing  obligatory  theretofore  signed  by 
the  said  Alonzo  Hinds,  Harriet  Hinds,  and  Thomas  Hinds, 
and  sealed  with  their  respective  seals,  then  the  said  note 
should  be  valid,  effectual,  and  binding,  otherwise  the  same 
should  become  null  and  void,  and  of  no  effect ;  and  the  de- 
fendant further  saith,  that  the -said  A.  H.,  H.  H.,  T.  H., 
and  T.  H.,  did  not  sign,  seal,  execute  and  deliver,  or  cause 
to  be  executed  and  delivered  to  the  defendant  the  said  inden- 
ture, according  to  the  requirements  of  the  said  condition  of 
the  said  writing  obligatory,  nor  have  the  said  A.  H.,  H.  H., 
T,  H.,  and  T.  H.,  tendered  or  offered  so  to  do ;  and  the 
defendant  further  saith,  that  after  the  making  and  delivery 
of  the  said  alleged  note,  and  before  the  commencement  of  this 
suit,  the  said  alleged  note  was  by  the  said  Alonzo  Hinds, 
without  the  consent  of  the  defendant,  altered  and  changed 
in  this,  that  the  said  condition  so  written  on  the  said  alleged 
note,  as  aforesaid,  was  obliterated  and  erased  from  the  said 
note,  in  order  to  obtain  for  the  said  note  currency,  and  to 
render  the  same  unconditional,  and  the  said  alteration  was 
not  made  in  correction  of  any  mistake  made  in  the  framing 
of  the  said  note,  or  to  further  the  first  intention  of  the  parties 
thereto,  or  any  of  them. 

Second  plea. — That  at  the  time  of  the  delivery  of  the  said 
alleged  note  by  the  defendant,  there  was  written  or  endorsed 
thereon,  with  the  consent  of  the  defendant  and  the  said 
Alonzo  Hinds,  a  condition  in  writing  that  the  said  alleged 
note  should  not  become  due  or  payable  until  the  said  Alonzo 
Hinds,  and  Harriet  Hinds,  Thomas  Hinds,  and  Telfer  Hinds, 
by  a  good  and  sufficient  deed  to  be  signed,  sealed,  and 
delivered  by  them,  granted  and  conveyed  to  the  defendant 
three  acres  and  a  half  of  land,  being  composed  of,  &c.,  and 
that  if  the  said  A.  H.,  H.  H.,  T.  H.,  and  T.  H.,  did  not  by 
such  good  and  sufficient  deed  as  aforesaid  grant  and  convey 
the  said  parcel  of  land  to  the  defendant,  and  deliver  to  him 
a  deed  thereof,  according  to  the  terms  of  a  certain  bond  or 
writing  obligatory  theretofore  signed,  sealed,  and  delivered 
by  the  said  Alonzo  Hinds,  Harriet  Hinds,  and  Thomas  Hinds 
conditioned  for  the  conveyance  thereof,  then  and  in  such 
case  the  said  alleged  promissory  note  should  become  null  and 
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void,  and  of  no  effect ;  and  the  defendant  saith  that  the  said 
A.  H.,  H.  H.,  T.  H.,  and  T.  H.,  did  not  by  such  deed  as  afore- 
said, nor  by  any  other  deed,  grant  or  convey  the  said  parcel 
of  land  to  him,  nor  did  they  tender  or  offer  so  to  do ;  and 
the  defendant  further  saith  that  after  the  delivery  of  the  said 
note  to  the  said  Alonzo  Hinds,  and  whilst  he  was  the  holder 
thereof,  and  before  the  commencement  of  this  suit,  he,  the 
said  Alonzo  Hinds,  fraudulently,  and  without  the  consent  of 
the  defendant,  and  not  in  furtherance  of  the  first  intention 
of  the  parties  thereto,  obliterated  and  erased  the  said  con- 
dition so  written  or  endorsed  on  the  said  note  as  aforesaid,  by 
pasting  on  the  back  thereof,  and  over  the  said  condition 
written  thereon,  a  piece  of  paper,  in  order  to  efface  and  can- 
cel the  same,  and  thereby  to  render  the  said  note  negotiable, 
and  the  plaintiff  afterwards  accepted  and  received  the  same, 
with  notice  of  the  premises  in  this  plea  mentioned. 
Demurrer  to  both  pleas. 

Bur  and  for  the  demurrer,  cited  Carlos  v.  Fancourt,  5  T. 
R.  482  ;  Newborn  v.  Lawrence,  5  U.  C.  R.  359 ;  Leeds  v. 
Lancashire,  2  Camp.  205  ;  Webb  v.  Spicer,  19  L.  J.  Q.  B. 
34,  S.  C.  13  Q.  B.  886  ;  Henderson  v.  Cotter,  15  U.  C.  R. 
345;  Brill  v.  Crick,  1  M.  &  W.  232;  Bayley  on  Bills,  84. 

Blevins^  contra,  cited  Cholmeley  v.  Darley,  14  M.  &  W. 
344;  Calvert  v.  Baker,  4  M.  &  W.  417;  Davidson  v. 
Cooper,  13  M.  &  W.  343 ;  Hartley  v.  Wilkinson,  4  M.  & 
S.  25;  Jury  v.  Barker,  4  Jur.  N.  S.  587. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Judgment  must  be  given  against  the  plaintiff  in  our  opinion 
upon  both  demurrers.  According  to  the  statement  in  the 
first  plea,  and  indeed  in  both  the  pleas,  the  agreement  written 
on  the  back  must  be  looked  upon  as  part  of  the  instrument, 
being  upon  it  before  and  at  the  time  it  was  signed.  If  the 
same  words  had  been  written  in  the  body  of  the  instrument, 
it  would  be  undeniable  that  they  had  the  effect  of  shewing 
the  note  to  be  payable  on  a  contingency,  and  therefore  not  a 
promissory  note,  and  not  negotiable.  No  action  could  be 
brought  upon  it,  except  as  upon  a  special  agreement,  and 
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such  action  must  have  been  in  the  name  of  the  original  con- 
tracting party. 

The  case  of  Hartley  v.  Wilkinson,  (4  M.  &  S.  25,)  shews 
that  a  bearer  or  endorser  could  no  more  sue  upon  it  as  a 
promissory  note  than  the  original  party  could,  which  indeed 
is  self  evident,  for  if  it  was  not  a  promissory  note  it  could 
only  be  a  chose  in  action,  which  could  not  be  assigned  in  con- 
templation of  law. 

The  second  plea  is  also  sufficient,  we  think,  because  the 
maker  of  the  instrument  could  not  be  prejudiced  in  his  posi- 
tion, and  have  the  nature  of  the  undertaking  changed,  by  a 
fraudulent  act  of  the  other  party  to  the  instrument,  in  oblit- 
erating, or  rather  concealing  from  view  by  an  artful  contri- 
vance, the  qualifying  condition  which  had  been  written  on 
the  back  of  the  same  paper;  and  more  especially  taking  the 
fact  to  have  been  as  the  plea  states,  that  the  plaintiff  knew 
of  the  fraud  when  he  took  the  instrument.  The  case  relied 
on  by  the  plaintiff  of  Webb  v.  Spicer,  (13  Q.  B.  886,)  does 
not  apply,  because  the  agreement  in  question  was  attached  to 
the  instrument,  not  a  part  of  it. 

Judgment  for  the  defendant  on  demurrer. 


Taylor  et  al.  v.  Sutton. 

Instrument— Construction  of — Assignment  or  agreement  to  assign. 

Articles  of  agreement  made  on,  &c.,  between  0.  of  the  first  part,  and  S.  of 
the  second  part,  witnesseth  that  the  said  0.  hath  agreed  to  sell,  and  by 
these  presents  doth  barp;ain  and  sell  unto  said  S.,  all  and  singular  that 
certain  leasehold  property  and  premises,  being  composed  of,  &c.,  for  the 
price  of  £250,  to  be  paid  as  follows:  £50  down,  and  the  remainder  in 
four  equal  annual  instalments.  Then  followed  a  covenant  by  0.  that  if 
S.  should  duly  pay  the  said  sums,  and  should  pay  and  save  harmless  said 
0.  from  the  rent  due  by  the  leases  under  which  0.  held,  then  the  said  0. 
•would  assign  and  convey  the  aforesaid  leasehold,  and  the  appurtenances 
thereof,  to  said  S. 

HeLd^  an  agreement  to  assign  only,  not  an  assignment  of  O.'s  interest. 

Ejectment  for  lot  1,  on  Dalhousie  street,  in  the  market  . 
square,  in  the  Brant  ward  of  the  town  of  Brantford,  and  lot 
2  on  the  south  side  of  Dalhousie  street,  in  the  market 
square. 

The  plaintiffs  claimed  title  under  a  lease  from  the  town 
of  Brantford,  to  Peter  Obanyon,  dated  the  6th  December^ 
T8  VOL,  xvin. 
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1850,  of  the  lot  No.  2,  and  a  lease  from  the  town  of  Brant- 
ford,  to  Peter  Obanyon,  dated  the  23rd  of  January,  1850,  of 
the  lot  No.  1,  and  under  an  assignment  of  the  said  leases 
from  Peter  Obanyon  to  the  plaintiffs,  dated  9th  November, 
1858. 

The  defendants,  besides  denying  the  plaintiff's  title, 
claimed  title  by  possession ;  and  also  under  an  assignment  of 
the  said  leases  mentioned  in  the  plaintiff's  nocice  of  claim, 
made  by  the  said  Peter  Obanyon  to  the  defendant  prior  to 
the  assignment  of  the  same  to  the  plaintiff  mentioned  in  the 
plaintiff's  claim. 

At  the  trial,  at  Brantford,  before  Burns,  J.,  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  the  opinion  of  the  court. 

U.  B.  Wood  for  plaintiffs. 

The  facts  of  the  case  are  stated  in  the  judgments. 

Robinson,  C.  J. — Both  plaintiffs  and  defendant  claim  by 
assignment  from  Peter  Obanyon,  lessee  for  years  of  the 
corporation  of  Brantford.  But  as  the  deed  from  Obanyon 
to  the  defendant  is  prior  in  date,  being  made  on  the  4th  of 
February,  1856,  the  question  is  whether  that  is  really  an 
actual  assignment  of  Obanyon's  interest,  or  only  an  agree- 
ment to  assign.  It  is  a  singular  instrument.  It  would 
appear  that  the  person  who  drew  it  either  changed  his  mind 
while  writing  it,  or  forgot,  while  he  was  writing  the  latter 
part  of  it,  what  he  had  written  in  the  beginning. 

It  commences  thus,  Articles  of  agreement  made  the  4th 
day  of  February,  1856,  between  Peter  Obanyon,  of  &c.,  of 
the  first  part,  and  William  Henry  Sutton,  of,  &c.  of  the 
second  part ;  witnesseth  that  the  said  Peter  Obanyon  hath 
agreed  to  sell,  and  by  these  "presents  doth  bargain  and  sell 
unto  the  said  William  Henry  Sutton,  his  executors,  adminis- 
trators and  assigns,  all  and  singular  that  certain  leasehold 
property  and  premises,  being  composed  of  lots  No.  1  and 
2,  on  the  south  side  of  Dalhousie  street,  in  the  market 
square,  in  the  town  of  Brantford,  for  the  price  of  <£250, 
to  be  paid  in  the  following  manner  ;  that  is  to  say,  &c.,  .£50 
down,  the  payment  of  which  is  acknowle  dged,  and  the  remain- 
der in  four  equal  annual  instalments,  payable  on  the  23rd  of 
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January  in  each  year,  with  interest ;  "  the  23rd  day  of  January 
last,"  the  agreement  says,  "  being  the  date  of  the  bargain 
made  between  the  parties  ;"  and  the  agreement  adds  that 
these  terms  of  payment  were  according  to  the  said  William 
Henry  Sutton's  four  several  notes  of  hand,  for  the  said  seve- 
ral sums  of  money. 

Sutton  then  covenants  that  he  will  pay  the  .£200  in  the 
manner  above  mentioned,  and  also  that  he,  his  executors, 
&c.,  shall  and  will,  from  and  after  the  date  thereof,  pay  to 
the  corporation  of  the  town  of  Brantford  the  rents  to  become 
due  according  to  the  leases  therefor  to  the  said  Peter 
Obanyon,  until  the  end  of  the  term  thereby  granted." 

Then  follows  the  covenant  which  gives  rise  to  the  question. 
"  And  the  said  Peter  Obanyon  for  himself,  his  heirs,  executors, 
&c.,  hereby  further  covenants  and  agrees  to  and  with  the 
said  William  Henry  Sutton,  his  executors,  &c.,  that  if  he, 
the  said  W.  H.  S.,  shall  and  do  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  Peter  Obanyon,  his  heirs  and 
assigns,  the  said  above  mentioned  sums  of  money,  at  the 
times  and  in  the  manner  hereinbefore  mentioned,  and  shall 
also  pay  and  discharge  the  rents  due  to  the  said  corporation 
of  the  said  town  of  Brantford,  so  as  that  the  said  Peter 
Obanyon,  his  heirs,  executors,  &c.,  shall  be  saved  harmless 
therefrom,  that  then  and  thereupon  he,  the  said  Peter 
Obanyon,  and  his  heirs,  executors,  &c.,  shall  and  will  assign 
and  convey  the  aforesaid  leasehold,  and  the  appurtenances 
thereof,  to  the  said  William  Henry  Sutton,  his  executors, 
administrators,  and  assigns,  subject  to  the  conditions 
thereof."    In  witness  whereof,  &c. 

The  defendant  Sutton  took  possession  under  this  instru- 
ment, and  is  still  in  possession.  It  was  admitted  that  the 
payment  which  ought  to  have  been  made  on  the  23rd  of 
January,  1859,  was  unpaid  at  the  time  of  the  trial  (in  Octo- 
ber following.)  The  defendant  contended  that  at  any  rate 
he  was  entitled  to  a  demand  of  possession. 

The  leases  granted  by  the  Corporation  to  Obanyon  for  the 
two  lots  were  respectively  for  the  terms  of  nine  and  ten 
years,  with  a  covenant  by  them  to  renew  at  the  end  of  the 
term,  at  a  rent  to  be  settled  by  arbitration.    But  any  renew- 
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al  is  out  of  the  question,  it  seems,  as  it  has  been  determined 
that  it  is  out  of  the  power  of  the  corporation  to  renew  the 
leases,  so  that  there  really  is  nothing  at  stake  in  this  action 
but  the  costs. 

We  think  that  our  judgment  must  be  founded  on  the 
whole  face  of  the  instrument.  It  commences  as  an  agree- 
ment only,  and  it  concludes  with  a  covenant  which  shews 
that  the  interest  of  Obanyon  was  not  to  be  actually  trans- 
ferred to  the  defendant  till  the  price  had  been  paid,  which 
it  has  not  yet  been.  This  is  not  exactly  a  question  whether 
the  instrument  constitutes  a  present  lease,  or  only  an  agree- 
ment to  lease,  for  no  rent  is  reserved,  and  it  was  not  intended 
to  be  a  lease,  but  a  sale  of  the  term  held  by  Obanyon. 
Nevertheless,  there  are  many  cases  which  have  been  deter- 
mined upon  agreements  respecting  leases  applying  in  princi- 
ple to  this  case.  These  are  collected  in  Woodfall,  L.  k  T.  6th  Ed. 
p.  120,  and  in  all  works  on  leases  ;  and  the  settled  principle 
is,  that  though  the  instrument  may  contain  the  plainest  words 
of  present  demise,  as,  doth  hereby  let^''  &c.,  yet  if  it  be 
clear  from  other  parts  of  the  instrument  that  the  intention 
was  not  that  it  should  constitute  a  present  demise,  but  only 
an  agreement  for  a  lease  to  be  thereafter  made,  it  will  only 
be  allowed  to  operate  according  to  the  intent  to  be  gathered 
from  the  whole  instrument.  In  many  of  the  cases  to  this 
effect  the  intention  was  by  no  means  so  clear  as  it  is  in  this 
lease  in  favour  of  the  plaintiffs. 

McLean,  J.--— The  question  subject  to  the  opinion  of  the 
court,  on  which  the  verdict  for  the  plaintiff  was  taken,  is  whether 
the  instrument  under  which  defendant  claims  amounts  to  a 
transfer  of  the  leases  to  the  defendant,  or  whether,  taking 
the  whole  instrument,  it  is  only  an  agreement  for  a  transfer. 

It  professes,  in  the  first  part  of  it,  to  sell  to  the  defendant 
the  leasehold  property  and  premises  in  question,  for  the 
price  or  sum  of  .£250,  to  be  paid,  ^50  down  and  the  rest  in 
four  annual  instalments  ;  and  if  there  were  no  subsequent 
covenant  undertaking  to  assign  and  convey  the  said  lease- 
hold and  appurtenances  to  the  defendant,  on  payment  of  the 
several  sums  of  money  at  the  times  and  in  the  manner  therein 
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mentioned,  it  might  perhaps  be  inferred  that  it  was  the 
intention  of  the  parties  that  that  instrument  should  operate 
as  a  transfer  of  the  premises  agreed  to  be  sold ;  but  it  is 
evident  that  the  assignment  was  to  be  made  and  completed 
only  when  the  money  was  fully  paid.  Obanyon  agrees  to 
.9eZ/,  but  the  transfer  is  subject  to  a  condition  y/hich  must  be 
performed  before  defendant  could  demand  it.  The  defend- 
ant having  failed  in  performing  that  condition  could  not 
exact  an  assignment  from  Obanyon  at  law,  and  the  property 
not  having  been  actually  transferred,  though  agreed  to  be 
sold,  the  seller  could  do  as  he  has  done  in  assigning  to  the 
plaintiff. 

The  defendant  has  no  title  transferred  to  him  by  the  s 
agreement  to  sell,  and- the  plaintiffs  are  therefore  entitled  to 
recover  in  this  action. 

Burns,  J.,  concurred. 

Judgment  for  plaintiffs. 


McIvER  ET  AL.  V.  JaCOB  DeNNISON. 
Note  payable  to  maker's  wife — Endorsement  by  her. 
Declaration,  on  a  note  made  by  defendant,  payable  to  D.  or  order,  and 
by  him  endorsed  to  plaintiffs.    PLea,  that  D.,  when  the  note  was  made, 
was,  and  still  is,  defendant's  wife.    Replication^  that  defendant  made  the 
note  with  the  intent  that  D.  should  endorse  away  the  same,  and  that 
she  endorsed  it  to  the  plaintiffs  by  his  authority. 
Held,  on  demurrer  to  the  replication,  that  the  action  was  maintainable,  and 
the  plaintiffs  entitled  to  judgment. 

Action  on  a  promissory  note  for  $472  75,  made  by 
defendant,  payable  to  Catherine  Dennison  or  order,  and  by 
her  endorsed  to  plaintiffs. 

Plea. — -That  the  said  Catherine  Dennison,  to  whom  the 
said  supposed  note  in  the  declaration  mentioned  was  made  pay- 
able, was  at  the  said  time  of  the  making  of  the  said  supposed 
promissory  note,  and  at  the  said  time  of  the  said  endorse- 
ment thereof,  and  still  is  the  wife  of  the  said  defendant;  and 
that  the  said  defendant  and  the  said  Catherine  Dennison,  at 
the  said  several  times,  when,  &c.,  were,  and  still  are  living 
together  as  husband  and  wife  within  Upper  Canada. 

.RepUcatio7i. — That  the  said  defendant  made  the  said 
promissory  note  in  the  said  declaration  mentioned,  payable 
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to  the  said  Catherine  Dennison,  or  order,  as  set  forth  in  the 
declaration,  for  the  express  purpose,  and  with  the  intent  that 
she  should  endorse  away  the  same,  and  that  she  endorsed 
the  said  note  to  the  plaintiffs  with  the  privity,  approbation, 
and  consent  of  the  said  defendant,  and  by  his  authority. 

Demurrer  on  the  grounds. — 1.  That  inasmuch  as  the 
matter  disclosed  in  the  plea  shews  the  instrument  declared 
on  to  be  void  and  not  a  negotiable  instrument,  for  want  of  a 
legal  and  sufficient  payee,  and  the  replication  admits  the 
truth  of  the  plea,  the  intent  and  purpose  alleged  in  the 
replication  are  insufficient  to  render  the  instrument  a  valuable 
and  negotiable  instrument.  2.  That  the  instrument  being 
void  from  the  beginning,  the  consent  or  authority  of  the 
defendant,  as  alleged  in  the  replication,  could  not  make  the 
endorsement  valid,  or  give  a  right  of  action  to  the  plaintiffs 
upon  such  instrument. 

The  plaintiff  joined  in  demurrer,  and  took  the  following 
exceptions  to  the  plea : — that  the  defendant  having  made  the 
said  note,  as  in  the  said  declaration  alleged,  payable  to  the 
said  Catherine  Dennison  or  order,  thereby  gave  her  authority 
to  endorse  the  said  note,  and  she  having  in  pursuance  of 
such  authority  endorsed  the  same  to  the  plaintiffs,  the  defen- 
dant is  estopped  from  alleging  her  coverture  with  him  in  bar 
of  the  action,  or  from  denying  her  right  to  endorse  the  said 
note.  That  under  the  circumstances  set  forth  in  the  declara- 
tion and  in  the  said  plea,  the  plaintiffs  being  the  holders  of 
the  said  note  without  notice,  the  said  plea  affords  no  answer 
whatever  to  the  declaration,  or  to  the  right  of  the  plaintiffs 
to  recover  on  the  said  note.  That  the  defendant  having  made 
his  said  note  payable  to  the  said  Catherine  Dennison  or 
order,  as  a  feme  sole,  is  now  estopped  from  alleging  his 
coverture  with  her  in  bar  of  the  plaintiff's  action. 

(7.  S.  Patterson  for  the  demurrer.  Richards^  Q.C.,  contra. 

The  following  authorities  were  cited — Smith  v.  Marsack, 
6  C.  B.  486;  Easton  v.  Pratchett,  1  Cr.  M.  &  R.  798;  Hooper 
V.  Williams,  2  Ex.  13;  Brown  v.  DeWinton,  Gay  v.  Lander, 
6  C.  B.  336;  Prestwick  v.  Marshall  7  Bing.  565  ;  Cotes  v. 
Davis,  1  Camp.  485;  Prince  v.  Brunatte,  1  Bing.  N.C.  485; 
Chitty  on  Bills,  16. 
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Robinson,  C.  J. — I  think  the  plaintiffs  are  entitled  to 
judgment  on  this  demurrer,  on  the  authority  of  the  case  of 
Smith  V.  Marsack  (6  C.  B.  500)  and  of  Drayton  v.  Dale,  (2 
B,  &  C.  299,)  which  latter  case  is  relied  on  as  an  authority 
in  Sanderson  v.  Collman,  (4  M.  &  Gr.  218.)  I  refer 
also  to  Story  on  Promissory  Notes,  sees.  80-88  ;  Hallifax  v. 
Lyle,  (3  Ex.  45B);  Braithwaite  v.  Gardiner,  (8  Q.  B.  474); 
Pitt  V.  Chappelow,  (8  M.  &  W.  616)  ;  Prestwick  v.  Mar- 
shall, (4  C.  &  P.  594;  S.  C.  1  Bing.  567)  ;  Prince  v.  Bru- 
natte,  1  (Bing.  N.  C.  435,)  and  Byles  on  Bills,  p.  155. 

McLean,  J — It  appears  to  me  that  this  action  is  sustaina- 
ble, and  that  the  defendant  cannot  set  up  as  a  defence  that  the 
note  declared  on  was  made  by  him  payable  to  his  wife  or 
order,  and  therefore  void. 

When  he  made  the  note  so  payable  he  constituted  his  wife 
so  far  his  agent  as  to  give  her  power,  by  putting  her  name 
on  it,  to  give  it  currency  as  a  negotiable  note.  She  could 
not  enforce  the  payment,  and  the  note  would  have  no  force 
so  long  as  it  remained  in  her  hands,  but  by  endorsing  it  and 
handing  it  over  to  the  plaintiffs  the  defendant  became 
bound  to  pay  the  amount  according  to  its  tenor  and  effect. 
If  the  note  had  been  drawn  by  the  defendant  payable  to  his 
own  order,  it  would  be  of  no  value  until  endorsed  by  him,  but 
his  endorsi'ment  would  immediately  make  it  a  note  payable 
to  bearer ;  and  I  cannot  see  why  a  note  payable  to  the  defen- 
dant's wife  or  order,  and  endorsed  by  her  in  blank,  should 
not  equally  become  binding  as  a  note  payable  to  bearer. 
The  defendant  could  give  his  wife  authority  to  make  a  note 
in  his  name,  and  if  she  made  such  a  note,  and  the  authority 
could  be  shewn,  the  defendant  would  of  course  be  liable  as 
the  maker.  But  if  he  authorised  his  wife  to  endorse  an  in- 
strument by  which  he  promised  to  pay  a  certain  amount  to 
her  order,  and  the  instrument  so  endorsed  is  transferred,  as 
alleged  in  the  replication,  I  think  he  is  estopped  from  deny- 
ing his  liability  on  such  instrument  to  the  holder  of  it. 

Judgment  for  plaintiffs  on  demurrer. 
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Lake  v.  Cameron  et  al. 

Agreevient  for  work — ConMuciion  of — Monthly  payments — Estimates  of  Engi- 
neers— Time  for  performance. 

Plaintiff  sued  on  an  agreement,  by  which  he  undertook  to  do  certain  work 
for  defendants  on  a  railway,  in  accordance  with  the  instructions  of  the 
engineers  of  the  road,  and  to  construct  it  within  such  time  as  they  might 
direct,  and  to  receive  such  estimates  as  they  might  allow,  certain  prices 
being  specified  ;  and  the  defendants  agreed  to  make  monthly  payments. 

The  first  count  alleged  that  he  did  part  of  the  work  as  instructed  by  tne 
engineers,  and  within  such  time  as  they  directed,  and  was  always  willing 
to  receive  their  estimates,  yet  that  defendants  would  not  make  monthly 
payments  to  him  in  accordance  with  the  agreement  The  complaint  in 
the  second  count  was,  that  after  a  large  portion  of  the  work  had  been 
performed,  defendants  would  not  allow  the  plaintiff  to  finish  it,  but 
wrongfully  prevented  him  from  doing  so.  Defendants  pleaded  to  both 
counts,  that  they  paid  the  plaintiff  the  amount  of  the  estimates  of  all 
work  done  by  him  in  pursuance  of  the  agreement  under  the  directions  of 
the  engineers,  and  for  which  estimates  were  allowed  by  them. 

Held,  on  demurrer,  that  the  plea  was  no  defence  to  either  count,  for,  as  to 
the  first  count,  the  agreement  required  the  payments  to  be  made  monthly, 
whether  the  estimates  wpi»e  furnished  by  the  engineers  or  not:  and,  as 
to  the  second,  the  stipulation  that  the  work  should  be  done  within  such 
time  as  the  engineers  might  appoint  gave  only  a  reasonable  control  as 
to  time,  and  did  not  authorise  defendants  in  effect  to  suspend  the  work 
indefinitely. 

Action  on  an  agreement  for  certain  work  done  bj  the 
plaintiff  for  defendants  in  the  construction  of  a  railway. 

The  declaration  alleged,  in  the  first  count,  that  the  plaintiff 
did  agree  to  construct  the  said  work  in  accordance  with  the 
instructions  of  the  engineers  of  the  said  road,  and  to  con- 
struct it  within  such  time  as  they  might  direct,  and  to 
receive  such  estimates  as  they  might  allow,  and  the  defen- 
dants did  thereby  covenant  to  pay  tbe  plaintiff"  the  following 
prices  for  the'  said  work :  that  is  to  say,  &c.,  &c.  ;  and  the 
defendants  thereby  agreed  to  make  monthly  payments  unto 
the  said  plaintiff".  And  it  was  thereby  understood  that  the 
true  intent  and  meaning  of  the  said  agreement  was,  that  the 
said  parties  of  the  first  part  might  retain  twelve  and  a-half 
per  cent,  of  the  total  amount  from  the  said  plaintiff  until 
the  said  work  was  fully  completed  and  accepted  by  the 
engineers  of  the  said  road ;  and  the  plaintiff"  averred  that  he 
did  a  large  portion  of  the  work  in  pursuance  of  the  agree- 
ment, to  wit,  &c.,  and  did  do  and  construct  the  said  work  in 
accordance  with  the  instructions  of  the  said  engineers 
of  the  said  road,  and  within  such  time  as  they  directed, 
and  was  always  ready  and  willing  to  receive  such  estimates 
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as  the  said  engineers  might  allow,  and  did  receive  the 
same  so  far  as  he  had  power  and  opportunity.  Yet  that 
the  defendants  did  not  nor  would  make  monthly  pay- 
ments unto  the  plaintiff,  pursuant  to  and  in  accordance 
with  the  aforesaid  agreement,  on  their  part  to  be  so  made 
as  aforesaid,  and  which  they  ought  to  have  done  as  afore- 
said ;  but  whojily  neglected  and,  refused  so  to  do. 

In  a  second  count  the  plaintiff  alleged,  that  confiding  in  the 
agreement  he  performed  a  large  part  of  the  work  in  accor- 
dance therewith,  and  was  always  ready  and  willing  to  com- 
plete the  whole  of  the  said  work,  according  to  the  terms 
of  said  agreement,  and  to  perform  the  said  agreement  in 
all  things  on  his  part,  whereof  the  said  defendants  had 
always  had  notice ;  yet  the  said  defendants,  not  regarding 
their  said  agreement,  did  not  nor  would  permit  or  suffer  the 
plaintiff  further  to  proceed  with,  or  perform,  finish  and  com- 
plete the  said  work  as  aforesaid,  but  on  the  contrary,  they 
wholly  refused  so  to  do,  and  afterwards,  to  wit,  on,  &c., 
wrongfully  discharged  and  prevented  the  plaintiff  from  per- 
forming, finishing,  and  completing  the  residue  of  said  work  : 
by  means  whereof,  &c. 

Defendants  pleaded  to  both  counts,  that  in  and  by  the 
agreement  mentioned,  the  plaintiff  covenanted  with  the 
defendants  to  construct  the  said  work  in  accordance  with 
the  instructions  of  the  engineers  of  said  road,  and  to 
construct  the  same  within  such  time  as  said  engineers 
might  direct;  and  that  the  plaintiff  would  receive  such 
estim.ates  as  the  said  engineers  might  allow,  with  the 
exception  of  twelve  and  a-half  per  cent.,  which  was  to  be 
retained  by  the  defendants  out  of  each  estimate  as  security 
for  the  due  performance  of  the  work  ;  that  they  paid  to  the 
plaintiff  the  amount  of  the  estimates  of  all  work  done  by 
him  in  pursuance  of  the  said  agreement,  under  the  direction  of 
said  engineers,  and  for  which  estimates  were  allowed  by  the 
said  engineers,  except  the  said  twelve  and  a  l\alf  per  cent., 
so  to  be  retained  by  the  defendants  as  aforesaid. 

To  this  plea  the  plaintiff  demurred,  assigning  the  following 
causes : 

1st. — That  it  is  no  sufficient  answer  to  the  breaches 
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assigned  in  the  counts  to  which  it  is  pleaded,  the  breach 
in  the  second  count  being  substantially  that  neither  the 
defendants,  or  either  of  them,  or  any  other  party  for  them, 
did  make  monthly  payments  pursuant  to  the  agreement, 
whereas  the  plea  thereto  is  of  a  general  payment  of  the 
amount  of  the  estimates  therein  referred  to,  except  as 
stated  therein ;  whereas  it  might,  for  argument's  sake,  be 
admitted  to  be  true  that  such  payments  had  been  made  as 
stated  in  the  plea,  and  the  plaintiff  has  nevertheless  sustained 
a  great  loss  by  not  being  paid  monthly  as  agreed.  And  as  to 
the  breach  in  the  third  count,  which  is  substantially  for 
wrongfully  stopping  the  work,  and  discharging  the  plaintiff 
from  completing  the  same,  to  his  great  loss,  it  is  no  answer, 
as  set  forth  in  the  said  fifth  plea,  to  say  that  defendants  paid 
the  plaintiff  as  stated  in  the  said  fifth  plea. 

2ndly. — That  said  plea  is  evasive,  and  avoids  the  real  and 
substantial  questions  proffered  to  be  put  in  issue  by  the 
said  counts  to  which  it  is  pleaded. 

Deacon^  for  the  demurrer,  cited  Fisher  v.  Ford,  4  Jur. 
1034;  Jones  v.  Gibbons,  22  L.  J.  Ex.  34T ;  Dublin  and 
Wicklow  R.  Vf .  Co.  v.  Black,  ib.  94 ;  Wade  v.  Simeon,  2 
C.  B.  548  ;  James  v.  Isaacs,  12  C.  B.  791 ;  Bown  v.  Hawke, 
6  U.  C.  B.  275 ;  Chappell  v.  Davidson,  18  C.  B.  194 ;  S. 
C.  2  Jur.  N.  S.  544. 

Richards,  contra,  cited  Gould  v.  Gzowski,  17  IT.  C.  R. 
52  ;  Slade  v.  Hawley,  13  M.  &  W.  757. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  demurred  to  is  not  in  our  opinion  a  good  answer 
to  the  first  count,  because  it  does  not  answer  the  breach  of 
the  agreement  complained  of,  in  not  paying  the  plaintiff  for 
his  work  monthly,  as  it  was  performed.  The  agreement  to 
pay  monthly  is  positive,  not  contingent  upon  the  work 
being  estimated  for  monthly.  The  estimating  the  work  was  a 
matter  to  be  done  by  the  defendants'  own  engineer.  All  that 
the  plaintiff  had  to  do  with  estimates  was  that  he  agreed  to 
accept  them,  in  other  words,  to  abide  by  them,  and  not  to 
claim  for  more  work  done  in  each  month  than  the  estimates 
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should  shew.  But  if  the  defendants  neglected  or  for  any 
purpose  omitted  to  have  the  work  estimated  by  their  engi- 
neers, then  they  were  left  under  the  obligation  to  pay 
monthly  for  the  work,  according  to  the  quantity  which  the 
plaintiff  might  be  able  to  shew  was  done.  The  contract 
specified  the  prices. 

If  the  defendants  had  only  agreed  in  this  form,  namely, 
that  they  would  pay  monthly  for  such  work  as  their  engineer 
should  certify  was  done,  then  undoubtedly  the  plaintiff  could 
have  sustained  no  action  till  he  got  the  certificates,  because 
his  suit  would  be  founded  necessarily  upon  them ;  and  in 
that  case,  if  he  did  work  and  could  not  get  it  estimated,  he 
could  have  sustained  an  action  against  the  defendants  for 
not  getting  the  work  estimated  by  an  engineer,  so  as  to 
enable  him  to  obtain  payment,  or  possibly  he  could  have 
sued  for  work  and  labour  on  the  common  counts,  treating  the 
refusal  to  have  the  work  estimated  as  a  rescinding  of  the 
agreement  on  the  part  of  the  defendants. 

The  breach  complained  of  is  that  the  defendants  did  not 
pay  monthly  for  the  work  done,  according  to  the  contract. 
The  answer  is  that  the  defendants  paid  to  the  plaintiff  the 
amount  of  the  estimates  of  all  work  done  by  him  in  pursu- 
ance of  the  agreement  under  the  direction  of  the  engineers, 
and  for  which  estimates  were  allowed.  We  do  not  think  we 
can  take  the  plea  to  mean  that  the  defendants  paid  in  pur- 
suance of  the  agreement,  which  would  mean  that  they  paid 
monthly  ;  but  that  they  paid,  not  saying  when,  for  all  work 
done  in  pursuance  of  the  agreement,  for  which  their  engi- 
neers gave  estimates  ;  and  that  assumes  that  if  they  did  not 
get  the  work  estimated  monthly,  then  they  were  not  bound 
to  pay  for  it  monthly,  which  position  we  think  is  not 
tenable. 

As  to  the  second  count,  and  the  plea  to  that  count,  both 
parties  have  given  in  effect  the  same  account  of  the  terms  of 
the  agreement ;  but  the  defendants  infer  from  the  agree- 
ment, that  as  the  plaintiff  was  to  construct  the  road  "  wiihin 
such  time  as  their  engineers  might  direct,"  they  could  in 
effect  prevent  the  plaintiff  from  doing  it  at  all,  (which  is  what 
the  plaintiff  complains  of  in  the  second  count,)  by  not  directing 
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through  their  engineers  any  time  in  which  it  should  be  done, 
and  so  might  stop  the  plaintiff  in  the  middle  of  it. 

The  agreement  is  not  carefully  drawn  in  this  respect,  but 
we  think  it  imports  something  more  obligatory  than  the 
defendants  seem  inclined  to  admit,  and  that  it  did  bind  the 
defendants  to  continue  their  employment  of  the  plaintiff  till 
the  work  should  be  finished,  and  only  subjects  him  to 
reasonable  control  as  to  the  order  in  which  it  shall  be  gone 
on  with,  and  to  a  reasonable  extent  as  to  the  time,  accor- 
ding to  the  seasons  or  otherwise ;  but  we  cannot  hold  that 
the  contract  reserves  to  the  defendants  a  discretion  virtually 
to  rescind  the  agreement,  or  to  suspend  the  work  indefinitely. 

As  to  the  question  whether  the  plea,  which  is  to  both 
counts,  should  be  held  bad  if  it  is  no  answer  to  one  of  the 
counts,  but  good  as  to  the  other — see  Gabriel  v.  Dresser 
(15  C.  B.  622),  Chappell  v.  Davidson  (18  C.  B.  208),  Webb 
V.  Baker  (7  A.  &  E.  841),  Stephen  on  Pleading,  407.  {a) 

That  question  is  not  material  here  in  our  view  of  the  case,  » 
for  we  think  the  plaintiff  should  have  judgment  on  demurrer, 
because  the  plea  does  not  form  a  good  answer  to  either 
count. 

Judgment  for  plaintiff  on  demurrer. 


Green  v  Kain. 

Trespass — Recover^/  in  ejectment — Pleading. 

Declaration,  upon  a  writ  issued  on  the  21st  of  December,  1858,  for  entering 
plaintiff's  close,  and  keeping  him  out  of  possession  thereof  for  six  years. 
jP/ea,  that\  the  land  was  not  the  plaintiff's.  Replication,  that  defendant 
ought  not  to  be  allowed  so  to  plead,  because  by  writ  issued  on  the  11th  of 
August,  1858,  the  plaintiff  sued  defendant  in  ejectment  to  recover  posses- 
sion of  the  same  land,  and  after  trial  obtained  judgment  therein. 

Eeld,  on  demurrer,  replication  bad,  as  being  pleaded  to  the  whole  plea,  and 
containing  no  answer  to  the  defence  as  to  any  time  previous  to  the  11th 
of  August,  1858. 

Declaration,  that  the  defendant  broke  and  entered  cer- 
tain land  and  premises  of  the  plaintiff,  called  lot  23,  in  the 
6th  concession  of  King,  &c.,  and  kept  and  continued  the 
plaintiff  out  of  his  possession  and  occupation  of  the  same  for 
a  long  time,  to  wit,  for  the  space  of  six  years,  and  during 
that  time  took  and  received  the  issues  and  profits  thereof, 

(a)  See  also  Kelly  v.  Lisk,  ante  page  418. 
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whereby  the  plaintiff  not  only  lost  the  rents,  issues  and  pro- 
fits of  the  said  land  and  premises,  but  was  deprived  of  the 
means  of  cultivating  the  same,  and  was  also  thereby  forced 
to  and  did  necessarily  expend  divers  large  sums  of  money, 
amounting  in  the  whole  to  one  hundred  pounds,  in  or  about 
recovering  possession  thereof;  and  broke  down  the  fences, 
destroyed  the  crops,  &c. 

Plea. — That  the  said  land  and  premises  were  not  the  land 
and  premises  of  the  plaintiff  as  alleged. 

Replication.—  That  the  defendant  ought  not  to  be  admitted 
to  plead  the  said  plea,  because  by  virtue  of  a  writ  issued  out 
of  this  honourable  court  on  the  11th  of  August,  1858,  the 
defendant  in  this  suit  was  commanded,  within  sixteen  days 
from  the  service  thereof,  to  appear  in  the  said  court,  to  de- 
fend the  possession  of  lot  number  23,  in  the  6th  concession 
of  King,  to  the  possession  whereof  the  plaintiff  claimed  to 
be  entitled ;  and  afterwards,  upon  the  31st  of  August  in  the 
year  last  aforesaid,  the  defendant,  by  his  attorney,  appeared 
to  the  said  writ,  and  defended  for  the  whole  of  the  land 
therein  mentioned,  which  the  defendant  claimed  under  a 
certain  indenture  of  bargain  and  sale  made  by  H.  E.  to  the 
said  defendant,  bearing  date  the  1st  day  of  August  in  the 
year  last  aforesaid ;  and  afterwards,  on  the  ]  1th  day  of 
October  in  the  year  last  aforesaid,  before  the  Honourable 
John  Hawkins  Hagarty,  Justice  of  our  Lady  the  Queen 
assigned  to  take  the  assizes  in  dnd  for  the  said  united  coun- 
ties, came  the  said  parties  ;  and  a  jury  of  the  said  united 
counties  being  sworn  to  try  the  matters  in  question  between 
the  said  parties,  upon  their  oath  said  that  the  plaintiff  in 
this  suit  on  the  11th  day  of  August,  1858,  was,  and  then 
was  entitled  to  the  possession  of  the  said  land,  as  in  the  said 
writ  alleged.  Therefore  it  was  considered  that  the  said 
plaintiff  should  recover  possession  of  the  said  land,  as  by  the 
record  and  proceeding  thereof  remaining  in  the  said  court 
in  full  force  and  effect  more  fully  appears.  And  the  plaintiff 
says  that  the  said  land  and  premises  in  the  declaration  men- 
tioned are  the  same  with  the  land  and  premises  mentioned 
in  the  said  writ,  and  not  other  or  different.  Wherefore  the 
plaintiff  prays  judgment  if  the  defendant  ought  to  be  ad- 
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mitted  or  received  against  the  said  record  to  plead  the  plea 
by  him  thirdly  above  pleaded  in  this  suit,  to  wit,  that  the 
said  land  and  premises  were  not  the  land  and  premises  of 
the  plaintiff  as  alleged. 

Demurrer. — That  the  said  replication  is  no  answer  to  the 
defendant's  said  plea,  and  the  defendant  is  not  estopped  by 
any  thing  in  the  said  replication  alleged  from  denying  the 
possession  of  the  plaintiff ;  that  it  appears  from  the  plain- 
tiff's declaration  that  he  is  seeking  to  recover  damages  for 
trespasses  committed  prior  to  the  issuing  of  said  writ  in  said 
replication  mentioned,  and  also  for  trespasses  committed 
subsequent  to  the  alleged  recovery ;  and  there  is  nothing 
in  said  replication  to  shew  when  the  plaintiff's  title  first 
accrued,  or  that  the  trespasses  complained  of  were  committed 
while  the  plaintiff  was  entitled  to  the  possession  of  said  pre- 
mises. And  a  recovery  in  ejectment  is  not  a  bar  to  defend-^ 
ant  denying  the  title  of  the  plaintiff. 

M,  C,  Gamer 07iy  for  the  demurrer.    Green,  contra. 
The  authorities  referred  to  are  cited  in  the  judgments. 

KoBiNSON,  C.  J. — Our  Common  Law  Procedure  Act, 
(1856,)  sec.  261,  clearly  gives  to  judgments  in  ejectment  to 
be  rendered  after  that  act  the  same  effect  as  was  given  to 
judgments  in  ejectment  before  the  statute  14  &  15  Vic,  ch. 
114 ;  in  other  w^ords,  the  same  effect  as  such  judgments  had 
while  the  action  was  brought  in  the  name  of  a  nominal 
plaintiff  upon  a  fictitious  demise. 

In  Ponton  v.  Daly,  (1  U.  C.  R.  187,)  we  held  that  a  judg- 
ment against  the  casual  ejector  was  not  conclusive  in  an 
action  of  trespass  for  mesne  profits,  where  it  had  not  been 
pleaded  as  an  estoppel,  but  was  only  given  in  evidence. 
We  followed  there  the  judgment  of  Doe  v.  Huddart,  (2  Cr. 
M.  &  R.  316.)    See  also  Doe  v.  Wright,  (10  A.  &  E.  778.) 

Here  it  has  been  set  up  in  a  replication  as  an  answer  to 
the  defendant's  plea,  and  the  judgment  was  after  a  trial  of 
the  title.  The  question  is  whether  it  would  not  have  been  a 
good  answer  to  the  defendant's  plea  if  the  ejectment  had 
been  an  action  carried  on  according  to  the  old  practice. 
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It  could  not,  I  think,  be  held  to  be  a  sufficient  answer  to 
the  plea,  that  is,  to  the  whole  defence  that  the  plea  sets  up» 

The  plaintiff  claims  damages  in  this  action  for  holding  him 
out  of  possession  for  six  years  :  that  is,  for  six  years  before 
the  21st  of  December,  1858,  when  this  suit  was  commenced. 

The  defendant  pleads  that  the  land  was  not  the  land  of 
the  plaintiff,  as  alleged  :  that  is,  that  it  was  not  his  during 
the  six  years  of  the  alleged  wrongful  occupation  by  the 
defendant. 

The  plaintiff  replies  that  the  defendant  cannot  be  allowed 
to  say  that,  because  it  has  been  determined  in  an  action  of 
ejectment  between  them  that  it  was  his  land — that  is,  the 
plaintiff's  land— during  the  time  spoken  of. 

The  defendant  takes  this  exception  to  the  replication, — 

I  said  in  my  plea  that  the  land  was  not  yours  as  you  al- 
leged it  was — that  is,  not  yours  during  the  six  years  for 
which  you  are  claiming  damages — -and  your  answer  to  that 
is  that  it  has  been  determined  in  an  action  between  us  to 
have  been  your  land  on  the  11th  of  August,  1858 ;  but  that 
does  not  shew  it  to  have  been  yours  before  that  day." 

The  case  of  Doe  v.  Wellsraan,  (2  Ex.  368,)  determined 
that  such  a  replication  is  not  a  good  answer  to  a  plea  like 
this,  though  it  might  be  good  as  to  any  period  after  the  11th 
of  August,  1858,  because  the  court  would  assume  the  title 
to  continue  as  it  had  been  found  to  exist  on  that  day,  until 
it  was  shewn  that  a  change  had  taken  place. 

I  refer  to  the  case  of  Wilkinson  v.  Kirby,  (15  C.  B.  430, 
447-8,)  which  I  must  admit  gives  evidence  of  some  indeci- 
sion in  the  court  in  regard  to  the  manner  in  which  the  plea 
could  be  dealt  with,  when,  as  in  this  case,  it  denies  the 
plaintiff's  possession  during  the  whole  period,  though  as  to 
part  of  the  time  he  might  be  estopped  from  denying  it. 
The  conclusion  which  I  have  formed  from  this  and  the  other 
cases  upon  the  point  is  that  the  plaintiff's  replication  must 
be  held  bad,  because  it  does  not  disprove  the  defence  as  to 
any  part  of  the  time  before  the  11th  of  August,  1858.  Eor 
all  that  the  record  in  the  ejectment  would  shew,  the  plaintiff 
may  have  got  his  title  the  day  before  he  brought  that  action. 
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Burns,  J. — At  first  view  of  the  case  of  Doe  v.  Wright, 
(10  A.  &  E.  763,)  it  seems  to  lay  down  principles  applicable 
to  the  present,  and  which  would  seem  to  decide  this  case  in 
favour  of  the  plaintiff.  But  in  Doe  v.  Wright  there  was  no 
discrepancy  between  the  time  mentioned  in  the  action  to 
recover  mesne  profits,  and  the  time  stated  as  the  commence- 
ment of  the  term  recovered  in  the  ejectment.  The  present, 
case  shews  by  the  declaration  that  the  plaintiff  seeks  to 
recover  profits  for  a  time  anterior  to  the  commencement  of 
the  action  of  ejectment.  No  term  any  longer  being  stated,  I 
suppose  the  recovery  in  ejectment  will  no  longer  be  conclu- 
sive evidence  of  the  plaintiff  "s  title  beyond  the  issuing  of  the 
writ.  As  no  recovery  in  ejectment  is  stated  in  the  declara- 
tion, the  defendant  was  at  liberty  to  plead  as  he  has  done, 
denying  the  plaintiff  to  be  entitled  to  the  land  for  any  part 
of  the  time  claimed  for.  If  the  plaintiff  should  merely  take 
issue  upon  the  plea,  at  the  trial  the  plea  would  be  taken  as 
divisible  ;  and  if  the  plaintiff  gave  no  other  evidence  of  title 
than  the  record  of  recovery  in  ejectment,  he  could  recover 
no  more  damages  than  such  recovery  would  entitle  him  to, 
which  I  apprehend  would  be  only  from  the  issuing  of  the 
writ  of  ejectment.  The  plaintiff,  to  entitle  himself  to  reco- 
ver beyond  that  period,  would  be  compelled  to  prove  his 
title.  The  plaintiff  here  takes  the  course  of  replying  by 
way  of  estoppel  to  the  plea,  and  shews  the  issuing  of  the 
writ  of  ejectment  to  have  been  the  11th  of  August,  1858, 
and  this  replication  is  not  pleaded  to  the  plea  in  part,  but 
to  cover  the  whole  plea.  The  question  is  whether  the  plain- 
tiff is  at  liberty  to  do  so,  or  whether  his  replication  should 
not  be  confined  to  the  part  of  the  time  he  seeks  to  estop  the 
defendant,  and  take  issue  on  the  remainder  of  the  plea.  If 
the  plaintiff's  course  of  pleading  be  right,  the  case  at  the 
trial  must  either  be  involved  in  the  difficulty  of  ascertaining 
what  damages  the  plaintiff  is  entitled  to  recover,  or  it  must 
be  treated  that  the  replication  has  narrowed  down  the  plain- 
tiff's demand  to  the  time  stated  in  it.  On  the  other  hand, 
though  the  defendant  were  estopped  as  to  part  of  the  time, 
that  is  no  reason  why  he  should  be  as  to  the  residue. 
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This  point  is  decided  in  the  defendant's  favour  by  the 
case  of  Doe  v.  Wellsman,  (2  Ex.  368,)  in  which  the  case  of 
Doe  V.  Wright  is  considered,  and  with  respect  to  pleading 
put  upon  its  right  footing. 

The  defendant  in  this  case  answers  the  whole  time  men- 
tioned in  the  declaration,  and  therein  the  plea  is  right. 
The  plaintiff  in  replying  to  the  plea  does  not  answer  the 
whole  time,  but  in  fact  seeks  to  cover  the  whole  time  by  an 
estoppel  as  to  part  of  it.  The  replication  is  too  narrow,  and 
endeavours  to  cut  down  the  defendant's  defence.  The  plain- 
tiff should,  if  he  persists  in  seeking  to  recover  for  the  whole 
period,  have  applied  his  estoppel  to  part,  and  traversed  the 
defendant's  plea  as  to  the  remainder,  or  if  he  intended  to 
confine  himself  to  part  have  remitted  the  residue. 

Judgment  should  be  therefore  given  for  the  defendant. 

McLean,  J.,  concurred. 

Judgment  for  defendant  on  demurrer. 


Ross  V.  Reid  et  al. 

Bond  to  the  limits — Removal  of  debtor  under  a  habeas  corpus  ad  test,  from 
C.  G.  of  another  county — Validity  of  such  writ. 

Debt  on  bond  for  the  limits,  alleging  that  defendant  departed  therefrom  of 
his  own  accord,  when  he  was  not  in  any  way  discharged,  or  at  liberty 
to  go. 

Plea,  that  defendant  was  taken  therefrom  by  the  sheriff  in  whose  custody 
he  was  under  a  writ  of  habeas  corpus  ad  testificandum,  issued  on  the  equity 
side  of  the  county  court  of  York  and  Peel,  and  directed  to  said  sheriff. 

Held,  a  good  defence,  for  the  writ  was  valid  ;  and  even  if  it  were  illegal,  the 
departure  was  involuntary,  and  therefore  not  a  breach  of  the  condition. 

Debt  on  a  joint  and  several  bond,  dated  May  1st,  1858, 
given  to  the  sheriff  by  defendant  Reid  as*  principal,  and 
the  other  defendants  as  sureties,  for  the  limits  of  the 
jail  of  the  county  of  Middlesex,  for  Nathaniel  Reid,  sub- 
ject to  the  condition  that  if  the  said  Nathaniel  Reid 
should  remain  and  abide  within  the  limits  of  the  jail  of  the 
county  of  Middlesex,  and  should  not  depart  therefrom, 
unless  discharged  from  custody  in  the  suit  of  the  plaintiff 
against  him,  by  due  course  of  law,  and  also  should  and  would, 
during  all  the  time  that  he  should  be  upon  the  said  limits 

80  VOL.  XVIII, 


632     queen's  bench,  michaelmas  term,  23  vie,  1559. 


subject  to  such  custody,  observe  and  obey  all  notices,  orders, 
and  rules  of  court,  touching  or  concerning  him,  or  his 
answering  interrogatories,  or  his  returning  and  being 
remanded  to  close  custody  ;  and  if  the  said  sureties,  or  any 
or  either  of  them,  should  produce  the  said  Nathaniel  Reid  to 
the  sherilf,  or  his  under-sheriff,  when  they  or  either  of  them 
should  be  required,  upon  reasonable  notice,  and  that  such 
bond  should  within  thirty  days  be  allowed  by  the  judge  of 
the  county  of  Middlesex,  and  such  allowance  endorsed  on  the 
said  bond,  then  the  said  obligation  to  be  void,  otherwise  to 
remain  in  full  force.* 

The  plaintiff  alleged  that  the  said  Nathaniel  Keid  had 
committed  a  breach  of  the  limits  of  the  said  gaol  of  the 
county 'of  Middlesex,  by  departing  and  going  out  thereof  and 
therefrom  frequently,  and  when  he  was  not  in  any  way  dis- 
charged from  such  custody,  and  was  not  at  liberty  in  any 
way  to  depart  from  such  limits,  but  went  out  and  broke  the 
said  limits  of  his  own  accord,  against  the  condition  men- 
tioned in  the  said  bond  or  writing  obligatory,  whereby  the 
said  writing  obligatory  became  forfeited,  and  the  said  sheriff 
thereupon,  on  the  22nd  of  September,  1859,  at  the  request 
of  the  plaintiff,  by  an  endorsement  in  writing  on  the  said 
writing  obligatory  duly  made  and  sealed,  assigned  the  said 
writing  obligatory  to  the  plaintiff,  according  to  the  statute 
in  such  case  made  and  provided,  by  reason  whereof  an  action 
hath  accrued  to  the  plaintiff,  as  assignee  of  the  said  sheriff 
as  aforesaid,  &c. 

The  defendant  F.  W.  Peters,  pleaded  that  after  the  enter- 
ing into  the  bond,  and  before  the  commencement  of  this 
suit,  to  wit,  on  or  about  the  26th  day  of  June,  1858,  by  order 
of  a  writ  of  our  lady  the  Queen,  called  a  writ  of  habeas 
corpus  ad  testificandum,  issued  on  the  equity  side  of  the 
county  court  of  the  united  counties  of  York  and  Peel, 
directed  to  the  sheriff  of  the  county  of  Middlesex,  whereby 
our  lady  the  Queen  commanded  the  said  sheriff  to  take  the 
said  Nathaniel  Reid  off  and  from  the  said  limits  to  the  city 
of  Toronto,  in  the  county  of  York,  to  give  evidence  in  a 
certain  suit  between  one  Edward  Lennox,  plaintiff,  and  one 
William  Bell,  defendant,  then  about  to  be  tried  in  the  said  . 
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court,  the  said  Nathaniel  Reid  was  arrested  and  taken  off 
the  said  limits  by  the  said  sheriff,  and  in  his  custody,  for  the 
purpose  aforesaid,  as  he  lawfully  might,  and  was  re-conveyed 
and  returned  to  the  said  limits  by  the  said  sheriff  without 
delay,  according  to  the  exigency  of  the  said  writ ;  and  the 
defendant  Frederick  W.  Peters  further  said  that  except  as 
aforesaid,  the  defendant  Reid  did  well  and  truly  remain  and 
abide  within  the  limits  of  the  said  county,  pursuant  to  the 
condition  of  the  said  bond,  and  did  not  depart  from  or  leave 
the  gaol  limits  of  the  county  of  Middlesex,  or  depart  from  or 
out  of  the  said  county  of  Middlesex,  as  in  the  declaration 
alleged. 

The  plaintiff  took  issue,  and  demurred  to  this  plea,  on  the 
ground  that  the  plea  was  no  defence  to  the  breach  of  the 
said  bond  admitted,  but  endeavoured  thereby  and  therein  to 
be  justified  by  reason  of  the  said  writ  of  habeas  corpus  ad 
testificandum,  as  the  said  Reid  so  leaving  the  said  limits  of 
the  gaol  of  the  county  of  Middlesex,  as  admitted  in  the  said 
plea,  was  a  breach  of  the  said  limits  and  of  the  said  bond, 
and  forfeited  the  satoe,  as  alleged  in  the  declaration,  and  the 
said  writ  of  habeas  corpus  was  improperly  issued,  and  there 
was  no  power  or  authority  to  issue  the  same,  and  bring  the 
said  Reid  to  Toronto  as  aforesaid,  when  such  prisoner  was 
on  the  limits  as  aforesaid,  but  which  so  being  done  forfeited 
the  said  bond,  and  rendered  the  defendants  liable,  as  in  the 
said  declaration  alleged. 

Duggan,  Q.  C,  for  the  demurrer.  McMichael  and  English 
contra. 

The  statutes  and  authorities  referred  to  are  cited  in  the 
judgments. 

McLean,  J. — The  demurrer  admits  the  fact  alleged  in 
the  plea,  that  defendant  Reid,  who  was  in  custody  of  the 
sheriff  of  Middlesex  at  the  time,  on  the  gaol  limits  of  that 
county,  was  arrested  by  the  sheriff  and  taken  off  the  limits 
by  him,  under  a  writ  of  habeas  corpus  ad  testificandum, 
issued  in  an  equity  proceeding  pending  in  the  county  court 
for  the  counties  of  York  and  Peel,  or  on  the  equity  side  of 
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that  court ;  but  it  is  contended  that  the  habeas  corpus  was 
issued  without  legal  authority,  and  therefore  that  the  taking 
Reid  off  the  limits  by  the  sheriff  was  illegal,  and  the  fact  of 
his  leaving  the  limits  a  breach  and  forfeiture  of  the  condition 
of  the  bond. 

Now  there  seems  no  be  no  doubt  that  the  judges  of  the 
several  county  courts  were  authorised  by  the  4  &  5 
Vic,  ch.  24,  sec.  11,  to  make  an  order  upon  the  sheriff, 
gaoler,  or  other  person  having  the  custody  of  a  prisoner,  to 
deliver  such  prisoner  to  the  person  named  in  such  order  to 
receive  him,  when  and  so  often  as  the  attendance  of  any  per- 
son confined  in  any  gaol  or  prison  in  this  province,  or  upon 
the  limits  thereof,  shall  be  required  in  any  of  these  courts  ; 
and  that  under  such  order  a  person  in  any  gaol  or  place  of 
confinement  for  a  criminal  offence  may  be  taken  and  con- 
veyed from  thence  by  the  person  authorised  in  such  order, 
to  the  place  tohere  the  court  issuing  such  order  shall  he  sitting^ 
whether  beyond  the  lirjiits  of  the  county  where  the  prisoner 
may  be  or  not ;  but  the  proviso  in  the  section  referred  to 
declares  that  no  prisoner  confined  for  any  debt  or  damages  in 
any  civil  suit  shall  he  thereby  removed  out  of  the  district 
where  he  shall  be  confined.  An  order  merely  would 
be  sufficient  in  such  a  case  ;  but  if  a  writ  of  habeas  corpus 
were  issued,  it  could  scarcely  be  contended  that  it  should  not 
have  the  force  and  effect  of  an  order. 

That  section  however  does  not  authorise  debtors  in  custody, 
either  in  gaol  or  on  the  limits,  to  be  removed  for  the  purpose 
of  giving  evidence  beyond  the  extent  of  such  limits.  But  by 
the  13  &  14  Vic,  ch.  52,  sec  3,  it  is  provided  that  the 
county  courts  may  issue  writs  of  execution  against  the  person, 
lands  or  goods,  writs  of  suhpcBna,  rules  on  the  sheriff,  and 
all  other  rules,  orders,  and  proceedings,  into  any  other 
county,  to  be  served  or  executed  therein,  and  judges'  sum- 
monses and  orders  may  be  issued  in  like  manner,  and  all 
such  writs,  rules,  summonses,  orders,  and  proceedings  shalF 
be  of  equal  force  and  effect,  and  as  binding  as  if  the  same 
had  issued /row  the  court  or  by  the  judge  of  the  county  to  or 
into  which  they  may  be  so  issued,  and  all  subsequent  pro- 
ceedings thereupon  shall  be  carried  on  in  the  court  in  which 
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the  action  has  been  brought,  or  the  judgment  entered ;  and  by 
the  9th  section  of  16  Vic,  ch.  119,  under  which  act  equitable 
jurisdiction  in  certain  cases  is  conferred  upon  the  county 
courts,  it  is  provided  (sec.  9)  that  the  said  courts  shall  possess 
authority  to  enforce  obedience  to  their  orders,  judgments  and 
decrees,  in  respect  to  the  matters  in  that  act  contained,  and 
all  sheriffs,  gaolers,  coroners,  constables,  and  other  peace 
officers,  shall  aid,  assist,  and  obey  the  said  county  courts 
respectively,  in  the  exercise  of  their  jurisdiction,  when 
required  hy  any  county  court  so  to  do.  Then  by  the  173rd 
section  of  the  Common  Law  Procedure  Act  of  1856,  which 
extends  to  county  courts,  it  is  declared,  that  it  shall  be  law- 
ful for  any  sheriff,  gaoler,  or  other  officer  having  the  custody 
of  any  prisoner,  to  take  the  prisoner  for  examination,  under 
the  authority  of  that  act,  hy  virtue  of  a  writ  of  habeas  corpus 
to  he  issued  for  that  purpose,  which  writ  may  be  issued  hy  the 
court  or  judge  under  such  circumstances  and  in  such  man- 
ner as  such  court  or  judge  might  then  by  law  issue  the  writ 
commonly  called  a  habeas  corpus  ad  testificandum. 

The  4  &  5  Vic,  ch.  24,  sec  11.,  authorises  an  07'der  to 
be  made  when  the  attendance  of  any  person  confined  in  gaol 
is  required  in  any  court  of  assize  and  nisi  prius,  or  oyer  and 
terminer,  or  general  gaol  delivery,  or  other  court ;  but  in 
cases  of  persons  confined  for  debt  or  damages,  they  could  not 
be  removed  from  the  limits  of  the  county  in  which  they  were 
confined. 

The  173rd  section,  referred  to,  of  the  Common  Law  Proce- 
dure Act,  authorises  the  sheriff  or  any  other  officer  having 
the  custody  of  any  prisoner  to  take  such  prisoner  for 
examination  when  a  lurit  of  habeas  corpus  is  issued  for  that 
purpose.  The  restriction  as  to  prisoners  confined  for  debt 
or  damages  is  thereby  removed,  for  it  says  expressly  that 
any  prisoner  may  be  taken  for  examination  under  such  cir- 
cumstances. If  it  had  declared  that  any  prisoner  might  be 
taken  for  examination  when  an  order  should  be  issued  for 
that  purpose  by  the  court  of  assize  and  nisi  prius,  or  other 
court  requiring  the  attendance  of  such  prisoner,  I  do  not 
apprehend  there  could  be  any  question  as  to  the  legality  of 
taking  a  prisoner  on  the  limits  for  debt  or  damages  into 
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another  county,  off  the  gaol  limits  to  which  he  was  confined, 
the  order  being  authorised  by  the  section  referred  to  of  4 
&  5  Yic,  ch.  24,  and  the  taking  by  the  173rd  section  of  the 
Common  Law  Procedure  Act.     Then  is  not  the  writ  of 
habeas  corfus,  issued  in  this  case  an  order  in  strict  confor- 
mity with  the  act  for  the  taking  of  the  prisoner  Nathanie 
Reid  for  examination  before  the  county  court  for  the  coun 
ties  of  York  and  Peel  from  the  limits  of  the  gaol  of  the 
county  of  Middlesex  ?     I  think  it  must  be  so  considered* 
and  that  the  plea  sets  up  a  good  defence  to  the  action. 

But  if  I  had  any  doubt  upon  that  subject,  I  should  still  be 
obliged  to  hold  that  this  action  cannot  be  maintained.  The 
declaration  alleges,  in  stating  the  breach  of  the  condition  of 
the  limit  bond,  that  the  defendant  Reid  went  out  and  broke 
the  said  limits  of  his  own  accord.  To  this  the  plea  answers 
that  Reid  tvas  arrested  and  taken  off  the  limits  by  the 
sheriffs  and  in  his  custody,  for  the  purpose  of  being  taken  to 
Toronto,  to  give  evidence  under  a  writ  of  habeas  corpus  ad 
testificandum  issued  for  that  purpose.  If  he  tvas  arrested 
and  taken  off — or,  in  other  words,  compelled  to  leave  the 
limits — by  the  sheriff,  in  whose  custody  he  was,  how  can  it 
be  said  that  he  went  out  and  broke  the  limits  of  his  own 
accord  ?  His  will  was  not  consulted  in  the  matter  if  he  was 
taken  off  by  the  sheriff,  and  whether  the  sheriff  had  a  legal 
authority  to  take  him  off  or  not  could  make  no  difference  in 
such  a  case.  He  could  not  resist  the  sheriff,  and  was  not 
called  upon  to  fight  against  his  being  taken  off  the  limits. 
It  afforded  a  sufficient  excuse  to  him  that  he  did  not  go  volun- 
tarily, and  that  point  seems  to  be  decided  by  the  case  of 
Lewis  V.  Grant,  (1  U.  C.  R.  290,)  (though  the  decision  does  not 
rest  on  that  point,)  in  which  an  opinion  is  given,  that  a  bond 
to  the  limits  is  not  broken  where  the  debtor  has  not  willingly 
withdrawn  from  the  limits,  but  has  been  misled  as  to  their 
extent,  and  gone  beyond  them,  without  any  idea  that  he  was 
transgressing. 

There  was  a  case  before  me,  at  the  last  assizes  at  Sand- 
wich, on  a  limit  bond,  in  which  it  was  pleaded  by  the  bail 
that  the  defendant  had  been  compelled  to  leave  the  limits  by 
an  order  of  the  speaker  of  the  Legislative  Assembly,  to  give 
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evidence  upon  the  trial  of  a  contested  election.  The  repli- 
cation did  not  dispute  the  validity  of  such  a  plea,  nor  was  it 
contended  at  the  trial  that  it  was  not  good  as  a  defence,  but 
it  was  replied  that  the  defendant  had  been  off  the  limits  upon 
other  occasions,  and  had  been  in  the  State  of  Michigan,  and 
other  places,  contrary  to  the  condition  of  the  bond  ;  and  upon 
that  issue  a  verdict  was  rendered  for  the  plaintiff. 

In  a  case  which  was  before  this  court,  in  which  William 
Murchison  was  the  defendant,  alleged  to  have  left  the  limits, 
the  bail  replied  to  the  declaration,  that  a  rebellion  had  bro- 
ken out,  and  that  it  became  the  duty  of  all  persons  to  aid  and 
assist  in  suppressing  it  and  preventing  a  violation  of  the  law 
of  the  land,  and  that  the  defendant  being  a  militia-man,  and 
liable  to  do  duty  as  such,  was  called  upon  to  do  duty  in  the 
suppression  of  such  rebellion  ;  and  that  while  in  the  discharge 
of  suqh  duty  he  was  obliged  to  go  and  did  go  off  the  limits, 
and  that  he  had  not  departed  from  the  limits  on  any  other 
occasion.  That  plea  was  demurred  to  as  not  shewing  a  good 
defence,  and  the  same  arguments  nearly  were  urged  against  it 
as  in  this  case  ;  but  it  was  held  a  good  answer  to  the  action, 
and  judgment  was  given  for  the  defendant  on  demurrer. 

These  cases,  I  think,  establish  the  principle,  that  where  a  • 
party  in  custody  on  the  limits  leaves  them  in  consequence 
of  some  legal  obligation,  and  without  any  will  or  desire  on 
his  part  to  leave  them,  the  departure  cannot  be  considered 
as  a  breach  of  the  condition  of  the  bond. 

On  these  grounds  I  think  that  the  defendants  are  entitled 
to  judgment  on  this  demurrer. 

Burns,  J. — I  was  under  the  impression  at  the  argument 
that  the  173rd  section  of  the  Common  Law  Procedure  Act  , 
was  intended  merely  as  a  provision  to  carry  out  the  previous 
provisions  contained  in  the  170th  and  171st  sections,  which 
would  be  to  obtain  evidence  by  examination  of  parties  or 
witnesses  required  upon  the  hearing  of  any  motion  or  sum- 
mons, but  upon  closer  examination  of  the  clause  in  question, 
and  upon  seeing  the  provisions  of  the  172nd  section,  I  am  of 
opinion  it  has  a  much  wider  signification,  and  that  it  does 
apply  as  Mr.  English  contends  for,  namely,  to  enable  the 
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court  or  a  judge  to  issue  a  habeas  corpus  for  the  examination 
of  a  witness. 

The  provision  that  the  court  or  judge  may  issue  the  writ 
under  such  circumstances  and  in  such  manner  as  the  court 
or  a  judge  may  now  by  law  issue  the  writ  commonly  called  a 
habeas  corpus  ad  testificandum,  may  call  for  some  explana- 
tion, inasmuch  as  it  has  been  contended  that  a  prisoner 
could  not  be  removed  out  of  the  county  in  which  he  has  been 
committed  to  prison  or  is  in  custody.  The  statute  3  W.  IV., 
ch.  2,  sec.  8,  gave  power  to  the  court  of  assize  and  nisi 
jjrius,  or  of  oyer  and  terminer  or  general  gaol  delivery,  or 
other  court,  to  make  an  order  upon  the  sheriff  to  deliver  the 
prisoner  to  some  person  named  to  convey  such  prisoner  to 
the  place  of  the  court,  provided  that  no  prisoner  confined  for 
debt  or  damages  in  any  civil  suit  should  be  removed  out  of 
the  county  where  he  should  be  confined.  The  4  &  5  Vic, 
ch.  24,  sec.  11,  is  to  the  same  efi'ect.  Neither  o^  these 
statutes  are  restrictive  of  the  powers  of  the  court,  but  both 
are  enabling  statutes,  conferring  powers  upon  other  courts 
than  the  superior  courts  to  make  orders  for  the  purposes 
mentioned ;  provided,  being  so  far  restrictive,  that  the 
prisoner  should  not  be  removed  from  the  county  where  he 
was  confined.  The  power  in  the  Court  of  Queen's  Bench  to 
issue  writs  of  habeas  corpus  has  not  in  the  least  been  inter* 
ferred  with  by  the  provisions  of  these  acts  of  parliament, 
but  these  enactments  must  be  treated  as  additional  powers, 
which  did  not  exist  before,  namely,  giving  the  courts  named, 
and  other  courts,  power  to  make  orders  for  the  production 
of  prisoners  as  witnesses.  Independently  of  these  powers, 
as  was  the  case  in  England  independent  of  the  provisions  of 
44  Geo.  III.,  ch.  102,  and  1  W.  IV.,  ch.  22,  the  court  pos- 
sessed the  right  of  awarding  writs  of  habeas  corpus  ad  testi- 
ficandum in  case  of  necessity,  though,  as  it  is  said,  the  power 
is  not  distinctly  defined.  Whether  the  provision  in  the  173rd 
section  of  the  Common  Law  Procedure  Act,  that  the  court  or 
judge  may  issue  the  writ  under  the  circumstances,  and  in 
such  manner  as  the  court  or  a  judge  by  law  may  have  pre- 
viously issued  the  writ,  will  or  will  not  occasion  any  difficulty 
in  practice  as  to  the  class  of  cases  in  which  the  writ  may  be 
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obtained,  we  need  not  discuss  at  present,  nor  need  we  saj 
whether  or  not  it  distinctly  defines  the  power  which  the 
court  certainly  did  previously  possess.  The  enactment, 
however,  does  recognise  a  previous  existing  power ;  that  is 
quite  plain,  and  it  cannot  be  construed  to  mean  merely  as 
recognising  the  power  created  by  the  other  two  statutes 
cited,  for  those  are  powers  much  less  than  that  of  issuing 
writs  of  habeas  corpus  ad  testificandum.  The  only  difficulty 
presented  is  the  expression  in  the  act,  that  of  taking  the 
prisoner  for  examination  under  the  authority  of  the  act,  as 
if  the  power  pointed  to  some  examination  taking  place  under 
the  authority  of  the  act  of  a  party  in  the  cause,  but  the  171st 
section  clearly  applies  to  witnesses  to  be  examined  upon  a 
rule  or  order,  and  the  172nd  section  undoubtedly  applies  to 
witnesses  who  may  be  examined  upon  the  trial.  The  ex- 
pression examination  applies  to  witnesses  as  well  as  parties 
to  the  cause,  and  the  examination  is  evidence  or  not  as  it 
may  be  used. 

The  court,  in  granting  a  writ  of  habeas  corpus  ad  testifi- 
candum^ is  not  restricted  in  removing  the  prisoner  from  the 
county  in  which  he  is  confined  as  such  prisoner,  but  might 
remove  him  to  any  part  of  the  Province  of  Upper  Canada. 
The  provision,  therefore,  in  the  Common  Law  Procedure 
Act,  can  only  be  considered  as  the  legislative  enactment  of 
what  was  the  power  before,  and  to  set  at  rest  any  question 
as  to  the  authority  of  the  court,  and  perhaps  to  give  a  single 
judge  the  same  power  which  the  court  had. 

Then  the  2nd  section  of  19  Vic,  ch.  90,  with  regard  to 
the  county  courts,  passed  in  the  same  session  with  the  other 
act,  provides  that  the  173rd  section  shall  be  in  force  in  the 
county  courts.  The  effect  of  this,  as  I  take  it,  is  that  the 
county  courts  possess  the  same  power  in  that  respect  as  the 
superior  courts  have.  The  only  question  which  could  be 
made  is  that  the  plea  asserts  that  this  writ  was  issued  on  the 
equity  side  of  the  county  court.  The  equity  jurisdiction  of 
the  court  was  conferred  by  the  statute  16  Vic,  ch.  99,  and 
therefore  in  existence  when  the  power  given  by  the  Common 
Law  Procedure  Act  was  conferred. 

It  seems  to  me  the  judge  of  the  county  court  of  York  and 
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Peel  had  authority  to  cause  the  writ  to  be  issued  to  bring 
down  the  prisoner  from  London  to  give  evidence  before  him 
in  Toronto,  and  this  view  is  confirmed  by  the  fact  that 
the  legislature  had,  before  the  Common  Law  Procedure  Act 
was  passed,  given  the  county  courts  jurisdiction  to  issue 
subpoenas  from  one  county  to  any  other  counties  in  Upper 
Canada,  to  compel  the  attendance  of  witnesses.  13  &  14 
Vic,  ch.  52,  sec.  3. 

But  besides  this  point,  has  the  debtor  in  law  broken  the 
bond  that  he  should  remain  and  abide  within  the  limits  of 
the  gaol  of  the  county  of  Middlesex,  and  should  not  depart 
therefrom  unless  discharged  from  custody  in  the  suit  by  due 
course  of  law,  where  he  has  been  taken  by  the  sheriff  upon 
a  writ  of  habeas  corpus,  suppose  it  be  granted  that  the  judge 
of  the  county  court  had  no  jurisdiction  to  issue  the  writ,  or 
to  cause  the  prisoner  to  be  removed  from  the  one  county  to 
the  other  ?  Under  the  statutes  3  W.  IV.,  ch.  2,  sec  8,  and 
4  &  5  Vic,  ch.  24,  sec.  11,  I  apprehend  it  could  not  be 
questioned  that  the  county  courts  had  the  same  power  given 
to  the  courts  of  assize  and  oyer  and  terminer,  and  general 
gaol  delivery.  Independent  of  the  power  given  to  the 
county  courts  by  the  173rd  section  of  the  Common  Law 
Procedure  Act,  applied  to  county  courts,  those  courts  would 
have  no  power  to  issue  writs  of  habeas  corpus  at  all;  but 
granting,  as  it  seems  to  be  conceded  by  the  argument,  that 
those  courts  would  have  the  power  now,  and  that  it  must  be 
exercised  within  the  county  only  where  the  prisoner  is  con- 
fined, yet  would  the  prisoner  himself  be  liable,  and  also  the 
sureties,  because  the  sheriff  obeyed  a  writ  which  issued  in 
excess  of  the  authority  of  the  judge  or  the  jurisdiction  of  the 
court  ?  The  prisoner  was  in  custody,  and  he  surely  could 
not  dispute  the  sherifi''s  authority,  for  he  could  have  no 
means  of  resisting  it.  He  could  not  set  up  his  opinion 
against  either  the  writ  or  the  sheriff's  authority.  Then  is 
the  responsibility  to  be  cast  upon  the  sheriff  to  determine 
whether  the  judge  of  the  county  court  had  authority  to  issue 
the  writ,  and  upon  the  determination  of  that  question  to 
say  whether  or  not  the  prisoner  and  his  surety  have  forfeited 
their  bond  ?    If  that  be  so,  then  it  must  follow  that  either 
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injustice  may  be  done,  or  that  the  prisoner,  if  he  be  deter- 
mined not  to  forfeit  his  bond,  must  be  in  a  position  to  defy 
the  sheriff's  authority.  The  latter  we  cannot  recognise. 
We  cannot  hold  that  he  has  any  right  to  resist  the  sheriff ; 
and  the  former  no  court  is  justified  in  knowingly  doing.  To 
avoid  both,  we  should  hold  that  although  the  writ  be  impro- 
vidently  issued,  yet,  being  done  under  colour  of  law,  and  the 
defendant  being  no  party  in  the  procurement  of  it  in  any 
way,  but  having  acted  in  obedience  to  it,  and  having  returned 
to  the  limits  in  accordance  with  the  terms  of  the  writ,  there 
was  no  breach  of  his  bond.  The  defendant  Reid  did  remain 
upon  the  limits,  and  did  not  depart  therefrom,  so  far  as  his 
own  choice  appears,  and  his  removal  was  compulsory  under 
an  apparently  legal  process.  I  am  of  opinion,  therefore, 
that  there  was  no  forfeiture  of  the  bond. 

Robinson,  0.  J.,  concurred  in  the  judgment,  considering 
that  the  debtor  could  not  be  held  to  have  departed  from  the 
limits  within  the  condition  of  the  bond,  which  must  be  held 
to  mean  a  voluntary  departure,  or  at  all  events  would  not 
include  the  case  of  a  debtor  taken  from  the  limits  under 
process  of  a  court  directed  to  the  sheriff  in  whose  custody  he 
was ;  but  he  expressed  no  opinion  «n  the  legality  of  the  writ 
from  the  county  court. 

Judgment  for  defendants  on  demurrer  . 
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ACCORD  AND  SATISFACTION. 

1.  Mortgage — Accord  and  satis- 
faction— Mistake.'] — Covenant  on  a 
mortgage.  Plea,  that  defendant 
conveyed  to  the  plaintiff  his  equity 
of  redemption  in  the  land  mortgaged, 
and  that  the  plaintiff  accepted  the 
same  in  satisfaction  of  the  claim. 
It  appeared  that  when  the  plaintiff 
commenced  this  action  defendant 
offered  to  convey  the  land  in  satis- 
faction of  the  debt,  hut  the  plaintiff' 
declined.  His  attorney  afterwards 
hearing  that  one  G.  would  buy  the 
land  and  pay  the  mortgage,  told  the 
plaintiff',  who  said  it  was  all  the 
same  to  him  from  whom  the  money 
came,  and  at  G.'s  wish  the  deed 
was  made  by  defendant  to  the 
plaintiff'  instead  of  to  G.,  and  left 
with  the  attorney.  Afterwards, 
however,  it  appeared  that  G.  had 
referred  to  another  lot  owned  by 
defendant,  and  he  refused  therefore 
to  carry  out  the  arrangement.  Held, 
that  the  plea  was  not  proved.  Haar 
V.  Renley,  494. 

2.  Action  against  partners — Satis- 
faction hy  note  of  one — Evidence^ — 
To  an  action  against  two  partners 
for  wharfage  and  warehouse-room 
of  goods,  defendants  pleaded  the 


delivery  and  acceptance  of  the 
promissory  note  of  one  of  them  in 
satisfaction  of  the  claim.  At  the 
trial  the  plaintiffs'  book-keeper  said 
that  he  presented  the  account,  and 
took  the  note  made  by  one  defen- 
dant in  settlement,  writing  at  the 
foot  of  the  account  "received  pay- 
ment by  note."  The  learned  judge 
thereupon  directed  a  verdict  for  de- 
fendants. On  motion  for  judgment 
non  ohstante  veredicto,  or  for  a  new 
trial :  Held,  that  the  plea  was  good, 
but  that  it  should  have  been  left  to 
the  jury  to  find  whether  the  note 
was  accepted  by  the  plaintiff's  in 
satisfaction  of  the  demand,  and  a 
new  trial  was  ordered.  Port  Dar- 
lington Harhour  Company  v.  Rohert 
Squair  and  Leivis  M.  Squair, 

ACCOUNT  STATED. 
See  Frauds,  (Statute  of.) 

ACTION. 
See  Assignment  of  Debts. — At- 
torney,. 1.  —  Damages.  —  Divi- 
sion Court.  —  Joint  Contrac- 
tors. —  License  to  sell  Li- 
quors. —  Money  had  and  Re- 
ceived.— Railways  and  R.  W. 
Cos.  —  Sheriff.  —  Telegraph 
Companies. 
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1 .  Action  hy  minister  against  com- 
mittee of  a  church  for  salary — Evi- 
dence Liahility.']  —  The  plaintiff 
sued  defendants,  five  in  number, 
describing  them  as  the  committee  | 
of  the  Presbyterian  Church  at  P.,  I 
for  his  salary  as  minister  from  Jan- 1 
uary,  1857,  to  August,  1858.  It  i 
Avas  proved,  by  verbal  evidence  of! 
different  members  of  the  congrega- 
tion, that  the  committee  usually 
consisted  of  eight  persons  chosen 
annually,  and  that  a  record  of  their 
proceedings  was  kept :  that  at  a 
meeting  of  the  congregation  in 
1856,  it  was  agreed  to  give  the 
plaintiff  a  call,  and  afterwards,  at 
another  meeting,  that  he  should 
receive  £100  a  year,  to  be  paid  to 
him  from  the  pew  rents,  which  it 
was  customary  for  the  committee 
to  collect  half-yearly.  It  was  not 
shewn  who  composed  the  commit- 
tee in  1856,  or  that  all  the  defen- 
dants were  members  of  it  in  1857  or 
1858.  Held,  that  the  action  could 
not  be  maintained.  Stewart  v.  3Iar- 
tin  et  al.,  4:77. 

2.  Action  against  Judge  of  Division 
Court —  Wa7it  of  jurisdiction — Lia- 
bility of  judges,  clerks,  bailiffs,  &c. — 
Waiver  of  objection — Evidence.'] — An 
action  was  brought  in  the  Division 
Court  of  Hastings  by  A.  and  B., 
against  C,  who  lived  in  the  town- 
ship of  Wolford,  in  the  county  of 
Grenville,  for  the  price  of  a  reaping 
machine.  No  defence  was  offered 
or  objection  taken,  and  judgment 
was  given  for  the  plaintiff^,  it  being 
proved  by  a  witness,  as  the  clerk 
of  that  court  swore  on  the  trial,  that 
the  machine  had  been  ordered  by 
C.  in  Hastings,  or  contracted  for 
there  by  him.  The  clerk  of  the 
court,  on  the  application  of  one  of 
the  plaintiffs,  transmitted  a  tran- 
script of  the  judgment  to  the  clerk 
of  the  Division  Court  in  the  town- 
ship of  Wolford,  on  which  he  issued 


execution,  and 


it  to  a  bailiff". 


who  made  the  money  under  it,  be- 
ing indemnified.  The  defendant 
in  the  Division  Court  thereupon 
brought  an  action  against  the  judge 
who  decided  the  case,  the  clerk  of 
his  court,  the  two  plain tifl^s  in  the 
suit,  the  clerk  of  the  court  in 
Wolford,  the  bailiff,  and  the  two 
persons  who  indemnified  him,  rest- 
ing his  case  on  the  ground  that  the 
jfldge  had  no  jurisdiction.  Held, 
that  the  clerks  and  the  bailiff"  were 
clearly  not  liable,  as  they  acted  only 
in  a  ministerial  capacity  and  in  the 
performance  of  their  duty,  and  that 
the  parties  indemnifying  them  for 
doing  so  were  equally  free  :  that 
no  action  would  lie  against  the 
judge,  for  the  evidence  justified 
him  in  assuming  that  the  cause  of 
action  arose  within  his  jurisdiction, 
and  the  plaintiff"  (defendant  in  the 
suit)  had  at  all  events  waived  the 
objection  by  not  taking  it  at  the 
trial ;  and  that  the  plaintiffs  in  the 
suit  were  not  liable,  as  they  had 
done  nothing  but  state  their  claim. 
Held,  also,  that  evidence  to  shew 
want  of  jurisdiction,  which  had  not 
been  given  in  the  Division  Court, 
was  rightly  rejected.  Graham  v. 
Smart  et  al.,  482. 

On  recognizance  of  bail  to  the  limits — 
N'ecessity  for  allowance  of  bail.] — 
^ee  Bail,  1. 

Contested  election — Fees  of  Commis- 
sioners for  taking  evidence — Right 
of  action  therefor^ —  See  Elec- 
tions. 

AFFIDAVIT. 

See  Chattel  Mortgages,  3. 
Proof  of,   in   action  for  malicious, 
arrest.] — See  Malicious  Arrest. 


AGREEMENT. 
See  Landlord  and  Tenant,  2. 

1.  Construction  of] — A.  agreed  to 
manage  B.'s  farm,  and  in  consider- 
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ation  of  his  services  B.  agreed  to 
give  him,  among  other  things,  one 
third  of  the  increase  of  young  stock 
raised.  B.  left  the  country  and 
died,  and  A.  sold  all  the  stock  upon 
the  farm.  Held,  that  he  had  no 
right  to  do  so,  and  that  B.'s  admin- 
istratrix might  recover  in  replevin 
from  the  vendees.  DuffulY.  Erwin, 
431. 

2.  Agreement  for  ivorh —  Construc- 
tion of — -Monthly  payments — Esti- 
mates of  Engineers — Time  for  per- 
formance^—  Plaintiff  sued  on  an 
agreement,  by  v^^hich  he  undertook 
to  do  certain  work  for  defendants 
on  a  railway,  in  accordance  with 
the  instructions  of  the  engineers  of 
the  road,  and  to  construct  it  within 
such  time  as  they  might  direct,  and 
to  receive  such  estimates  as  they 
might  allow,  certain  prices  be- 
ing specified  ;  and  the  defendants 
agreed  to  make  monthly  payments. 
The  first  count  alleged  that  he  did 
part  of  the  work  as  instructed  'by 
the  engineer,  and  within  such  time 
as  they  directed,  and  was  always 
willing  to  receive  their  estimates, 
yet  that  defendants  would  not  make 
monthly  payments  to  him  in  ac- 
cordance with  the  agreement.  The 
complaint  in  the  second  count  was, 
that  after  a  large  portion  of  the 
work  had  been  performed,  defend- 
ants would  not  allow  the  plaintiff  to 
finish  it,  but  wrongfully  prevented 
him  from  doing  so.  Defendants 
pleaded  to  both  counts,  that  they 
paid  the  plaintiff  the  amount  of  the 
estimates  of  all  work  done  by  him 
in  pursuance  of  the  agreement  un- 
der the  directions  of  the  engineers, 
and  for  which  estimates  were  al- 
lowed by  them.  ^C(?c?,  on  demurrer, 
that  the  plea  was  no  defence  to 
either  count,  for,  as  to  the  first 
count,  the  agreement  required  the 
payments  to  be  made  monthly, 
whether  the  estimates  were  fur- 
nished by  the  engineers  or  not ; 


and,  as  to  the  second,  th(3  stipula- 
tion that  the  work  should  be  done 
within  such  time  as  the  engineers 
might  appoint  gave  only  a  reasona- 
ble control  as  to  lime,  and  did  not 
authorise  defendants  in  effect  to 
suspend  the  work  indefinitely. 
Lahe  v.  Cameron  ct  al.^  622. 

ALTERATION. 

/See  Bills  of  E:jtcHANGE  and  Pro- 
missory Notes,  6. 

AMENDMENT. 
Hee  Ejectment,  2. 

APPEAL. 

See  Common  Schools,  2. — Reple- 
vin, 2. 

1.  Right  to  urge  on  appeal 
ground  not  relied  on  heloio —  Ver- 
dict taken  sidrject  to  opinion  of 
court — Right  of  appeal — Waiver.'] 
— At  the  trial  the  plaintiff  put  in 
^  two  chattel  mortgages,  and  the  first, 
which  was  executed  before  the  20 
Vic,  ch.  3,  being  objected  to  for 
want  of  re-filing,  he  relied  upon  the 
second  only,  both  at  the  trial  and 
on  the  argument  in  term.  That 
mortgage  was  held  to  be  invalid  ; 
and  the  court  of  appeal  concurring 
in  the  decision,  and  thinking  the 
plaintiff's  case  not  one  to  be  favour- 
ed, refused  to  allow  them  to  rely 
upon  the  first  mortgage. 

Where  the  verdict  had  been  taken 
subject  to  the  opinion  of  the  court, 
and  the  respondents  attended  before 
a  judge  to  settle  the  case  for  appeal. 
Held,  that  they  were  precluded  from 
objecting  that  the  case  was  not  ap- 
pealable. Held,  however,  that  in 
this  case  the  court  below  must  be 
taken  to  have  decided  as  upon  a 
motion  to  enter  a  nonsuit,  and 
that  the  right  of  appeal  was  clear. 
Boidton  et  al.  v.  Smithy  458. 

2.  Appeal  will  lie  from  an  inter- 
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pleader  issue.  Wilson  v.  Kerr  et 
al,  470. 

3.  Actio7i  for  not  returning  con- 
viction— Appeal,  hoio  far  a  defenceJ] 
— The  fact  of  defendant  having  ap- 
pealed, and  the  fine  therefore  not 
having  been  collected,  forms  no  ex- 
cuse for  not  returning  the  convic- 
tion ;  but,  semhle,  that  if  under  such 
circumstances  the  justice  returns 
the  conviction  only,  without  the 
return  prescribed  by  the  act,  he 
would  not  be  liable.  Kelly  qui  tnm 
v.  Cowan,  104. 

4.  Where  a  nonsuit  was  granted 
in  the  county  court,  which  this  court 
thought  could  not  be  sustained,  but 
the  right  of  the  plaintiff  upon  the 
evidence  seemed  very  doubiful,  the 
court  on  appeal  ordered  a  new  trial. 
O'Rourke  v.  Lee,  609. 

ARBITRATION  AND  AWARD. 

See  Common  Schools,  2. — Fix- 
tures, 3. 

1 .  Bond  of  suhmission  hy  two — 
Aioard  against  one — Liability  of  the 
other — Mistake — Equitable  defence,'] 
— Declaration  on  a  joint  bond  by 
defendants,  M.  &>  G.,  conditioned 
to  perform  an  award  of  and  con- 
cerning all  matters  in  difference 
between  the  plaintiff'  and  the  de- 
fendants, averring  an  award  that  M., 
one  of  the  defendants,  was  indebted 
to  the  plaintiff  in  a  sum  named, 
and  directing  him  to  pay  it  by  a 
certain  day.  Pleas,  by  the  other 
defendant,  G. — 1.  That  before  the 
execution  of  the  bond  an  action 
bad  been  commenced  by  the  plain- 
tiff"  against  the  defendants,  on  a 
contract,  which  G.  denied  being  a 
party  to ;  that  to  settle  said  action 
the  bond  was  entered  into,  which 
recited  the  suit,  and  the  matters 
referred  were  the  said  action  and 
all  matters  in  difference  between 
the  plaintiff  and  defendants  jointly, 


not  between  the  plaintiff  and  either 
of  them  singly  :  that  the  only  mat- 
ters brought  before  the  arbitrators, 
or  upon  which  they  awarded,  were 
the  said  action  and  the  matters  in 
question  therein,  and  that  the  award 
was  as  follows — (Setting  it  out  in 
substance  as  stated  in  the  declara- 
tion.) 2.  On  equitable  grounds,  in 
substance,  that  the  only  matter  in 
dispute  in  the  action,  besides  the 
amount  due  by  M.,  was  whether  G. 
was  liable  with  him,  and  it  was 
distinctly  agreed  that  in  case  the 
arbitrators  should  award  that  the 
plaintiff  had  no  cause  of  action 
against  G.,  such  award  should  re- 
lease him  from  all  liability  on  the 
bond  :  that  instructions  were  givt'n 
to  prepare  an  instrument  to  carry 
out  said  agreement,  but  by  mutual 
mistake  it  was  not  so  worded,  and 
was  executed  without  the  error 
being  discovered ;  and  that  upon 
the  reference  the  plaintiff'  abandon- 
ed all  claim  upon  G.,  and  the  arbi- 
trators thereupon  awarded  as  they 
did.  Held,  on  demurrer,  first  plea 
bad,  second  plea  good — Robinson, 
C.  J.,  dissenting  as  to  the  first  plea, 
and  holding  it  good,  for  that  the 
bond,  under  the  circumstances, 
might  be  taken  distributively,  and 
each  be  held  bound  to  do  what 
should  be  awarded  against  himself. 
Gerrie  v.  McDonnell  and  Gordon, 
146. 

2.  Direction  to  execute  and  de- 
liver conveyance  in  fee  simple —  Want 
of  title — Pleadi7ig.~\ — In  a  declara- 
tion on  an  award  directing  that 
defendant  should  make,  execute, 
and  deliver  to  the  plaintiff  a  good 
and  sufficient  conveyance  in  fee 
simple,  with  the  usual  covenants, 
of  certain  land  specified,  the  breach 
assigned  was  that  defendant  never 
had  any  title  to  the  land,  and  so 
was  unable  to  perform  the  award. 
Defendant  pleaded  that  he  did,  in 
pursuance  of  the  award,  execute 
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and  tender  to  the  plaintiff  such 
deed  as  in  the  declaration  was 
mentioned.  Held^  on  demurrer, 
plea  good.  Anderson  x.  YanBuseck, 
173. 

3.  Sale  of  land — Joint  purchase — 
Arbitration —  Unauthorised  award — 
Waiver  hy  pleading  performance — 
Agreement  at  the  trial!] — Plaintiff 
and  defendant  agreed  verbally  that 
defendant  should  purchase  the  inter- 
est of  one  T.  in  a  lot  of  land,  200 
acres,  and  that  the  plaintiff  should 
pay  defendant  half  the  price,  and 
receive  from  him  a  conveyance  of 
half  the  property.  It  was  supposed 
then  by  the  parties  that  T.  owned 
half  the  lot,  and  the  plaintiff  paid 
defendant  £26  9s.  on  account,  the 
understanding  being  that  the  plain- 
tiff should  have  his  choice  of  fifty 
acres,  and  should  forfeit  the  money 
paid  if  he  did  not  take  it.  It 
turned  out  that  T.  had  only  two 
undivided  fourth  parts  of  the  lot, 
which  defendant  purchased,  and  the 
plaintiff  saw  the  deed  to  defendant, 
and  tried  to  sell  to  a  third  party.  Af- 
terwards, however,  they  disputed, 
and  referred  the  matter  to  arbitrators, 
who  directed  that  defendant  should 
convey  to  the  plaintiff  fifty  acres  of 
the  land.  Defendant  tendered  a 
deed  of  an  undivided  fourth  part, 
being  all  that  he  could  give,  but 
the  plaintiff  refused  it,  and  brought 
an  action  on  the  award,  to  which 
the  defendant  pleaded  performance 
only.  At  the  trial  a  verdict  was 
entered  for  defendant,  with  leave 
reserved,  if  he  was  not  so  entitled, 
to  enter  a  verdict  for  the  plaintiff 
for  the  £26  9s.  and  interest.  Held, 
1.  That  defendant  was  not  entitled 
to  a  verdict  in  his  favour,  for  though 
the  award  was  unauthorised,  yet  he 
had  not  objected  to  it,  but  pleaded 
performance,  which  he  had  clearly 
failed  to  prove.  2.  That  a  verdict 
must  go  for  the  plaintiff  for  the 
£26  9s.,  as  it  had  been  so  agreed  at 
82 


the  trial,  although  under  the  cir- 
cumstances the  plaintiff  was  not 
necessarily  entitled  to  that  sum, 
the  defendant  having  offered  to  do 
all  that  he  had  a  just  claim  to  call 
upon  him  for.  Anderson  v.  Buseck, 
185. 

ARREST. 
See  Malicious  Arrest. 

ASSESSMENT. 
See  Taxes. 

ARTICLED  CLERK. 
See  Attorney,  2. 

ASSIGNMENT. 

1.  Assignment  for  henejit  of  credi- 
tors— Power  to  trustees  to  purchase 
new  goods — Creation  of  partnership.'] 
— An  assignment  for  the  benefii  ot 
creditors  provided  that  the  trustees 
should  have  power  from  time  to 
time,  as  they  should  deem  expedi- 
ent, "  to  purchase  stock  for  the  pur- 
pose of  enabling  them  to  assort  and 
sell  off  the  present  stock  to  the  best 
advantage,  for  the  benefit  of  the 
estate."  Held,  that  creditors  exe- 
cuting the  deed  would  not  by  this 
provision  become  partners  in  the 
business,  and  that  the  clause  was 
not  objectionable.  Maulson  et  aL  v. 
Peck  et  a?.,  113. 

2.  Assignment  —  Description  of 
goods.] — Wilson  v.  Kerr  et  al.,  17 
U.  C.  R.,  168,  affirmed  on  appeal. 
"  All  and  singular  the  stock-in- 
trade  of  him,  the  said  R.  D.  W., 
situate  on  Ontario  Street,  in  said 
town  of  Stratford,  and  also  all  his 
other  goods,  chattels,  furniture, 
household  effects,  horses  and  cattle ; 
and  also  all  bonds,  bills,  notes, 
debts,  choses  in  action,  terms  of 
years,  leases,  securities  for  money." 
Held,  an  insufficient  description  as 
to  all  the  goods.  Where  the  assign- 
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ment  contained  a  power  to  the  as- 
signee to  return  to  the  assignor 
the  household  furniture,  not  exceed- 
ing £100  in  value,  if  he  should  see 
fit,  and  such  furniture,  two  months 
afterwards,  was  found  by  the  she- 
riff in  the  assignor's  possession, 
the  court  being  allowed  to  draw 
inferences  of  fact.  Held,  that  the 
reasonable  conclusion  was  that  it 
had  been  returned  to  the  assignor 
for  his  own  use,  and  was  subject  to 
execution.  Held,  that  upon  the 
evidence  in  this  case,  a  sufficient 
change  of  possession  was  not  shewn 
to  dispense  with  filing.  Where 
the  assignment,  in  addition  to  the 
conveyance  of  the  property,  con- 
tained a  power  of  attorney  to  the 
assignee  to  take  and  hold  it,  but 
was  void  under  the  statute  as  an 
assignment,  'for  want  of  filing. 
Held,  that  the  assignee's  right  could 
clearly  not  be  sustained  under  the 
power  of  attorney.  Wilson,  Appel- 
ant (^Plaintiff  helow,)  v.  Kerr  and 
Brown,  Respondents,  (^Defendants 
helow,)  470. 

3.  Assignment  —Release —  Siihse- 
quent  deed  ivaiving  release — 22  Vic, 
ch.  96,  sec.  19.] — B.  on  the  31st  of 
March,  1859,  (after  the  22  Vic, 
ch.  96,)  assigned  all  his  personal 
estate  to  trustees,  in  trust  for  all 
his  creditors  ;  but  the  assignment 
contained  a  release  to  him  from  all 
further  liability,  and  it  was  declar- 
ed that  any  creditor  refusing  or 
neglecting  within  six  months  after 
notice  to  execute  the  deed,  or  other- 
wise to  discharge  the  assignor, 
should  lose  all  benefit  therefrom, 
and  that  the  trustees  might  pay 
the  amount  of  his  claim  to  the 
assignor.  This  deed  was  executed 
by  B.  and  the  trustees,  both  of 
whom  were  creditors.  Afterwards, 
and  before  the  defendant's  execu- 
tion was  placed  in  the  sheriff's 
hands,  B.  executed  a  deed-poll, 
authorising  the  trustees  to  pay  all 


creditors  unconditionally,  without 
requiring  them  to  execute  the  as- 
signment or  discharge  him.  Held, 
(in  an  interpleader  issue  between 
the  assignees,  plaintifl^s,  and  exe- 
cution creditors  of  B.,  defendants,) 
that  the  assignment  was  void  as 
against  defendants,  and  that  its 
validity  was  not  restored  by  the 
second  deed.  IP ev  Burns,  J.,  under 
22  Vic,  ch.  96,  an  assignment  is 
invalid  which  is  made  for  the  bene- 
fit of  those  creditors  only  who  exe- 
cute it.  Remarks  as  to  the  effect 
of  a  release  in  an  assignment  before 
the  22  Vic,  ch.  96.  Burritt  et  al. 
V.  Robertson  et  al.,  ^b^. 

Of  bond  to  the  limits.'] — See  Bail,  2. 
Of  replevin  bonds.— See  liEPLEviN,  2. 
Of  lease.]  —  See   Landlord  and 
Tenant,  2. 

ASSIGNMENT  OF  DEBTS. 

Assignment  of  debt — Attachment — 
Right  of  action  by  assignee.] — K. 
owned  a  propeller,  which  had  been 
employed  by  government,  for  whom 
S.  \^as  acting  as  agent.  He  sold 
her  to  the  plaintiff,  and  addressed 
the  following  letter  to  S.  : — Dear 
Sir, — As  owner  of  the  propeller  S. 
C.  Ives,  now  employed  by  you  on 
account  of  the  Canadian  govern- 
ment, in  conveying  materials  to 
Pointe-au-Pele  lighthouse,  I  beg  to 
inform  you,  that  I  have  this  day 
conveyed  to  E.  J.  Sterling,  Esquire, 
of  Cleveland,  all  my  right  to  the 
payment  of  moneys  for  services 
performed  by  said  boat  under  our 
contract.  You  will,  therefore,  after 
presentation  of  this,  account  to  him 
or  his  agent  for  such  sums  as 
said  boat  may  be  entitled  to  on 
account  of  work  performed  under 
our  contract.  At  the  foot  of  the 
letter  was  an  order,  signed  by  the 
plaintiff,  to  pay  the  money  to  the 
captain  of  the  vessel.  This  money 
was  afterwards  seized  by  the  sheriff, 
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under  an  attachment  against  K., 
and  the  attachment  was  set  aside. 
Whether  it  was  so  seized  in  the 
hands  of  S.  or  of  the  captain  of  the 
vessel,  did  not  appear  upon  the 
trial :  S.  had  received  tlie  letter,  but 
it  was  not  proved  that  he  had  ac- 
cepted the  order,  or  agreed  to  hold 
the  money  for  the  plaintiff.  Held, 
reversing  the  judgment  below,  that 
enough  was  not  shewn  to  entitle  the 
plaintiff"  to  maintain  an  action  for 
the  money  in  his  own  name  against 
the  sheriff. — Sterling  v.  McFivan, 
(In  Appeal)  466. 

ATTACHMENT. 

See  Assignment  of  Debts — Divi- 
sion Court. 

ATTORNEY. 

1 .  Breach  of  duty — Retainer — Au- 
thority.']— Declaration  averred  that 
the  plaintiff" employed  R.  &  J.,  the 
defendants,  as  attorneys,  for  reward, 
to  prosecute  a  certain  action  of  the 
plaintiff  against  one  W.  :  that  judg- 
ment was  recovered,  and  the  plain- 
tiff then  retained  defendants  to  issue 
execution:  that  the  lands  of  W. 
were  sold  under  such  execution  \>y 
the  sheriff  to  J.,  one  of  the  defend- 
ants, yet  that  defendants,  not  regard- 
ing their  duty,  did  not  require  said 
J.  to  pay  the  purchase  money  to 
the  sheriff,  although  at  their  request 
the  sheriff'conveyed  the  land  to  him, 
but  as  such  attorneys  discharged 
the  sheriff" from  said  money,  which 
had  not  been  paid  to  the  plaintiff", 
Held,  on  demurrer,  that  a  good 
cause  of  action  was  shewn. — Phil- 
lips v.  Richard  Dempsey  and  J,  W, 
Dem'psey,  177. 

2.  Attorney's  clerk  — -  Discharge 
from  articles^20  Vic,  ch.  63,  sec. 
14.]— The  court  in  this  case  ordered 
that  an  attorney's  clerk  should  be 
discharged  from  his  articles*  the 


attorney  refusing  to  release  him  or 
assign  the  articles,  and  it  being 
clear  that  further  service  was  not 
desirable. — In  the  matter  of  John 
Patterson,  an  articled  clerk,  250. 

BAIL. 

1.  Recognizance  of  hail — Allow- 
ance.']—Under  10  and  11  Vic,  ch. 
15,  and  16  Vic,  ch.  175,  it  was  not 
necessary  to  support  an  action  on  a 
recognizance  of  bail  to  the  limits, 
that  the  bail  should  be  allowed. — 
Kerr  v.  Reid  et  al.,  254. 

2.  Bond  to  the  limits — Departure 
with  leave  of  plaintiff —Assignment — 
Pleading], —  To  an  action  by  the 
assignee  of  the  sheriff^  on  a  bond  to 
the  limits  given  under  16  Vic,  ch. 
175,  averring  a  departure,  it  is  a 
good  defence  that  the  debtor  left  the 
limits  with  the  consent  and  by  the 
leave  and  license  of  the  plaintiff. 
Such  a  plea  need  not  allege  that 
the  departure  allowed  by  the  plain- 
tiff" is  the  same  departure  complain- 
ed of.  Semhle,  per  Burns,  J.,  that 
there  can  be  no  assignment  of  such 
bond  until  after  forfeiture. —  Whit- 
tier  v.  Hands,  295. 

BILL  OF  SALE. 
See  Assignment. 

BILLS  OF  EXCHANGE  AND 

PROMISSORY  NOTES. 
See  Accord  and  Satisfaction,  2. 

—Criminal  Law,  1.-— Merger.' 

— Taxes,  1. 

1.  Promissory  note  — Fraud  and 
failure  of  consideration  pleaded  toge- 
ther-^Proof  of  the  latter  only,  and 
not  covering  the  whole  demand  — 
Pleading.]— To  an  action  on  two 
promissory  notes  defendant  pleaded 
that  they  were  given  for  the  assign- 
ment to  him  of  the  plaintiff's  right 
to  two  lots  of  Crown  land,  of  which 
the  plaintiff"  falsely  and  fraudulent- 
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ly  represented  that  he  was  locatee  : 
that  the  plaintiff  had  no  claim  to 
said  land,  and  the  notes  were  ob- 
tained from  defendant  by  fraud. 
Held,  that  on  shewing  the  plain- 
tiff's title  to  one  of  the  lots  to  have 
been  bad,  without  proving  fraud, 
the  defendant  was  entitled  to  suc- 
ceed as  to  that  part  of  the  claim 
for  which  the  consideration  had 
failed.  Such  a  defence,  however, 
should  properly  be  pleaded  only  to 
that  part  of  the  demand  covered  by 
it.    O'Brien  v.  FicU,  241. 

2.  Promissory  note  —  Endorsee, 
being  also  payee,  against  endorser — 
Pleading.  ]  —  Declaration  by  G. 
against  M.  &  W.  on  a  promissory 
note  for  $100,  made  by  M.  payable 
to  G.  or  order,  by  G.  endorsed  to 
W.  and  by  W.  "to  the  plaintiff. 
Plea,  by  W.,  that  G.,  the  payee 
and  endorsee,  and  the  plaintiff  is 
the  same  person,  and  as  such  payee 
endorsed  to  defendant  W.  Repli- 
cation, that  before  the  making  of 
said  note  the  plaintiff  agreed  to 
lend  to  defendant  M.  $100,  provid- 
ed he  would  make  and  procure  W. 
to  endorse  said  note  as  surety  for 
the  payment  thereof  to  the  plain- 
tiff :  that  in  pursuance  of  such  a- 
greement  M.  made  and  W.  for  his 
accommodation  endorsed,  and  M 
delivered  said  note  to  the  plaintiff 
so  endorsed,  and  defendant  lent  M. 
the  $100,  which  has  not  been  paid. 
Held,  on  demurrer,  replication  good. 
Gunn  V.  McPherson  et  al.,  244. 

3.  Defence  hy  makers  and  endor- 
sers—  Costs  oj  dejence  recoverable  by 
endorser,"] — Where  the  maker  and 
endorser  of  a  note,  being  sued  toge- 
ther under  5  W.  IV.,  ch.  1,  join  in 
a  defence,  the  second  endorser  may 
recover  from  the  first  the  costs  of 
such  suit  without  a  special  count 
or  any  further  proof  of  an  express 
request  to  defend.  Fox  v.  JSoper, 
^58, 


4.  Promissory  note — Condition  to 
repay  part  to  defendant — Pleading — 
Plea  to  the  whole  declaration  answer- 
ing only  part.] — Declaration  on  a 
promissory  note  for  $101.50  made 
by  defendant  payable  to  plaintiff, 
with  common  counts.  Plea,  "  as 
to  the  promissory  note  in  the  de- 
claration mentioned,"  that  when 
defendant  gave  said  note  he  was 
indebted  to  the  plaintiff  in  $75,  and 
the  plaintiff  then  requested  him  to 
make  this  note,  and  agreed  to  pay 
him  the  difference,  and  the  plain- 
tiff then  accepted  the  note  on  that 
condition,  but  did  not  pay  the  said 
money  or  any  part  thereof,  "  and 
the  defendant  says  that  the  plain- 
tiff is  not  entitled  to  recover  upon 
that  count  of  the  declaration  a 
greater  sum  than  $75."  Held,  on 
demurrer,  a  bad  plea,  as  shewing  no 
defence.    Kelly  v.  Lisk,  4\S. 

5.  Promissory  note — Plea  of  fraud 
— Necessity  for  production  of  note.] 
— Where  to  an  action  on  a  note 
against  the  makers,  defendants 
pleaded  fraud.  Held,  that  the  note 
must  be  proved,  and  that,  as  de- 
fendants had  given  no  notice  to 
produce,  and  it  was  not  shewn  that 
the  plaintiffs  or  their  attorney  had 
the  note  in  court,  the  defence  could 
not  be  gone  into.  Bank  of  Mon- 
treal V.  Charles  H.  Snyder  and 
George  Bates,  492. 

6.  Promissory  note — Condition  — 
Erasure  of  condition.] — Action  on  a 
promissory  note  made  by  defendant, 
payable  to  H.  or  bearer,  and  by  him 
delivered  to  plaintiffs.  First  plea, 
that  the  note  was  made  to  secure 
the  last  instalment  of  purchase 
money  of  land  sold  by  said  H., 
and  others  to  defendant,  and  when 
made  it  was  subject  to  a  condition 
written  thereon,  that  if  the  persons 
named  should  convey  to  defendant 
said  land,  according  to  a  certain 
bond  given  by  them,  then  the  note 
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should  be  valid,  but  otherwise 
should  be  void  :  that  they  did  not 
convey  the  land  to  defendant,  and 
that  after  the  making  of  said  note 
it  was  altered  by  said  H.  by  erasing 
the  condition,  so  as  to  obtain  for  it 
currency,  and  not  to  correct  any 
mistake.  Second  plea,  that  at  the 
delivery  of  said  n^te  to  defendant 
there  was  written  or  endorsed 
thereon,  with  defendant's  consent, 
a  condition,  &c.,  (as  in  the  first 
plea,):  that  the  land  was  not  con- 
veyea  to  defendant:  that  H.  after- 
wards fraudulently,  and  without 
defendant's  consent,  obliterated 
said  condition  by  pasting  over  it 
a  piece  of  paper,  so  as  to  render  the 
note  negotiable,  and  the  plaintiff 
received  the  same  with  notice  of 
the  premises.  Held,  on  demurrer, 
both  pleas  good.  Campbell  v.  Mc- 
Kinnon,  612. 

7.  JVote  payable  to  maker's  loife — 
Endorsement  by  her.'] — Declaration, 
on  a  note  made  by  defendant,  pay- 
able to  D.  or  order,  and  by  her 
endorsed  to  plaintiffs.  Flea,  that 
D.,  when  the  note  was  made,  was, 
and  still  is,  defendant's  wife. 
Replication,  that  defendant  made 
the  note  with  the  intent  that  D. 
should  endorse  away  the  same,  and 
that  she  endorsed  it  to  the  plaintiffs 
by  his  authority.  Held, on  demurrer 
to  the  replication,  that  the  action 
was  maintainable,  and  the  plaintiffs 
entitled  to  judgment.  Mclver  etaL 
V.  Jacob  Dennison,  619. 

BOND. 

See  Arbitration  and  Award,  1. — 
Bail,  2, — Limits. — Replevin. 

BRIDGE. 
See  Roads  and  Road  Companies,  3. 

BUILDING  SOCIETY. 

Action  for  false  return—  Shares  in 


building  society — Fi.  fa.  against  B. 
— Right  to  sell  shares  vested  in  B.  and 
his  xoife,  the  wife  being  administra- 
trix and  next  of  hin  to  the  former 
owner — Froof  of  negligence  in  sheriff 
— Evidence  of  property. ']~-0n  the  9th 
of  January,  the  plaintifi's  attorney 
sent  a  fi.  fa.  in  Robinson  v.  Banks, 
to  the  sheriff,  with  the  following 
letter :  "  Herewith  you  will  receive 
fi.  fa.  We  wish  to  get  at  two 
shares  of  Wellington  Permanent 
Building  Society  stock  standing  in 
the  name  of  Banks  and  his  wife. 
These  shares,  though  standing  in 
their  names  in  a  representative 
capacity,  are  nevertheless  the  pro- 
perty of  the  wife,  and  therefore  of 
the  defendant.  We  will  write  you 
more  fully  when  we  hear  from  you 
about  the  matter.  It  will  be  well 
to  see  the  secretary  of  the  society 
at  once  on  receipt  of ^i. /a.— Messrs. 
L.  and  P.  will  advise  you  on  our 
behalf,  if  required."  This  letter 
would  reach  the  sheriff  by  the  ordi- 
nary course  of  post  on  the  morning 
of  the  10th  of  October,  but  the 
deputy-sheriff  swore  that  it  was 
not  received  until  the  evening  of 
the  11th.  The  stock  had  belonged 
to  one  M.,  who  died  intestate  less 
than  a  year  before,  and  Mrs.  Banks 
being  his  only  sister  and  next  of 
kin  administration  was  granted  to 
her  and  her  husband,  the  defendant 
in  the  fi.  fa.  No  evidence  was 
given  of  any  debts  due  by  M.,  and 
it  appeared  that  Banks  had  paid 
an  instalment  on  these  shares.  On 
the  morning  of  the  12th,  before  any 
thing  had  been  done  under  the  fi. 
fa.,  he  sold  them  to  the  society,  and 
the  sheriff  afterwards  returned  the 
writ  nulla  bona.  In  an  action 
against  him  for  a  false  return — 
Held,  (in  accordance  with  the  judg- 
ment of  the  county  court,)  that 
stock  in  a  building  society  may  be 
taken  in  execution  under  12  Vic, 
ch.  23  ;  but — Held,  also,  (reversing 
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the  judgment  of  that  court)  that  un- 
der the  circumstances  this  was  not 
property  belonging  to  Banks  which 
the  sheriff  was  bound  to  seize,  and 
therefore  that  the  verdict  rendered 
against  him  could  not  be  sustained. 
Held,  also,  that  the  jury  should  not 
have  been  told  that  if  they  believed 
that  the  letter  with  the  fi.  fa.  was 
received  by  defendant  in  due 
course  of  mail,  or  even  on  the  morn- 
ing of  the  11th,  he  had  a  sufficient 
time  to  seize  before  the  stock  was 
sold,  for  the  time  of  receipt  was 
positively  sworn  to  have  been  the 
evening  of  the  11th,  and  the  plain- 
tiff proved  only  that  it  was  sent  on 
the  9th.  Per  3IcLean,  J.— Evi- 
dence that  Banks  and  his  wife  spoke 
of  these  shares  as  their  own  was 
inadmissible  in  this  action  even  as 
prima  facie  evidence  of  ownership, 
and  so  also  were  answers  on  oath 
by  Banks  to  interrogatories.  Per 
McLean,  J. — Parties  sending  writs 
to  the  sherif!  by  mail  which  require 
immediate  attention,  must  run  the 
risk  of  his  delay  in  sending  to  the 
post  office.  —  Eobi?ison  v.  Grange, 
260. 


BY-LAW. 

See  Municipal  Corporations,  2. — 
Pleading,  1. — Roads  and  Road 
Companies,  3. 

CHATTEL  MORTGAGES. 

1.  Chattel  mortgage  for  money  not 
yet  advanced — 20  Vic,  ch.  3.] — Un- 
der 20  Vic.jCh.  3,  a  chattel  mortgage 
cannot  be  supported  which  is  given 
in  great  part  for  a  debt  not  existing, 
but  for  advances  which  the  mort- 
gagee has  merely  promised  verbally 
to  make,  and  had  not  made  when 
the  mortgage  was  executed  or  the 
affidavit  for  registry  made.  Robin- 
son V.  Patterson  et  al.,  55. 

2.  Right  to  urge  on  cqjpeal  ground 
not  relied  on  below.']— Boi{\{oxi  et  al. 


V.  Smith,  17  U.  C.  R.,  400,  affirmed 
on  appeal.  At  the  trial  the  plaintiff 
put  in  two  chattel  mortgages,  and 
the  first,  which  was  executed  before 
the  20  Vic,  ch.  3,  being  objected 
to  for  want  of  refiling,  he  relied 
upon  the  second  only,  both  at 
the  trial  and  on  the  argument  in 
term.  That  mortgage  was  held  to 
be  invalid  ;  and  the  Court  of  Appeal 
concurring  in  the  decision,  and 
thinking  the  plaintiffs'  case  not  one 
to  be  favoured,  refused  to  allow 
them  to  rely  upon  the  first  mort- 
gage. Boulton  and  McCarthy,  Ap- 
pellants, (^Plaintiffs  below,)  v.  Smith, 
Respondent,  (^Defendant  below,)  458. 

3.  Action  against  sheriff — -Chattel 
mortgage — Necessity  for  proof  of  con- 
sideration— Affidavits  '•'-due  or  accru- 
ing due'''' — ale  of  equity  of  redemp- 
tion in  goods — 20  Vic,  ch.  3.] — In 
an  action  against  the  sheriff  to  try 
the  title  to  goods  seized,  the  plain- 
tiff claimed  under  a  chattel  mortgage 
made  on  the  12th  of  November, 
1857,  and  defendant  under  an  exe- 
cution which  came  into  his  hands 
on  the  18th.  The  time  for  pay- 
ment had  not  arrived,  but  the 
mortgage  contained  a  proviso  that 
if  the  mortgagor  should  sell  any  of 
the  goods,  the  mortgagee  might  take 
possession ;  and  the  plaintiff,  who 
was  in  possession  at  the  tijne  of  the 
seizure,  claimed  to  have  taken  the 
goods  under  this  condition,  though 
the  breach  of  it  by  the  mortgagor 
and  the  fact  of  the  plaintiffs  having 
entered  therefor  was  not  proved. 
Held,  Burns.  J.,  dissenting,  that  it 
was  unnecessary  for  the  plaintiff  to 
prove  the  consideration  for  his 
mortgage  in  the  first  instance,  but 
that  it  must  be  presumed  until 
something  was  shewn  to  impeach 
it.  Held,  also,  that  an  affidavit 
stating  that  the  mortgage  was  exe- 
cuted for  the  purpose  of  securing 
the  payment  of  the  money  so  justly 
"due  or  accruing  due"  was  suffi- 
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cient,  being  in  accordance  with  the 
terms  of  the  act.  Per  Robinson,  C. 
J.,  under  a  writ  against  the  mort- 
gagor of  goods,  the  sheriff,  under 
20  Vic,  ch.  3,  can  only  sell  the 
equity  of  redemption,  which  will 
give  a  right  to  his  vendee  only  to 
stand  in  the  position  of  the  mortga- 
gor: he  cannot  selLthe  goods  them- 
selves and  transfer  the  possession 
to  the  purchaser.  Squair  et  al.,  v. 
Fortune,  Sheriff,  547. 

CHOSE  IN  ACTION. 
See  Assignment  of  Debts. 

CHURCH. 

Action  hy  minister  against  committee 
of  church  for  salary — Liability. 1^ 
— See  Action,  1. 

CLERK. 
See  Attorney,  2. 

COLLECTOR  OF  TAXES. 
See  Taxes,  3,  4. 
Liability  of  for  acts  of  bailiff .~\ — See 
Taxes,  2. 

COLLISION. 
See  Damages,  2. — Insurance,  1. 

COMMISSIONERS. 

For  taking  evidence  in  contested 
elections — Right  of  action  for  fees."] 
— See  Elections. 

To  examine  into  financial  affairs  of 
toivnship.'] — See  Municipal  Cor- 
porations, 1. 

COMMITTEE. 

Of  church—  Liability  for  salary  of 
minister.']  —  See  Action,  1. 

COMMON  SCHOOLS. 
See  Taxes,  1. 
1,  By-law — Provision  for  support 
df  schools — Attempt  to  interfere  with 


the  school  laws.] — A  township  coun- 
cil passed  two  by-laws,  one  in 
1855,  enacting  that  for  the  purpose 
of  remedying  the  unequal,  taxation 
for  the  support  of  common  schools, 
there  should  annually  be  appropri- 
ated out  of  the  general  funds  of  the 
township  so  much  as  to  the  muni- 
cipality should  seem  reasonable, 
within  a  specified  sum  ;  and  that 
the  treasurer  should  apportion  such 
money,  and  payment  should  be 
made  to  each  section  as  directed; 
the  other  by-law  was  passed  in 
1858,  in  accordance  with  the  pre- 
vious resolution  of  the  same  year, 
that  £250  should  be  apportioned 
from  the  township  funds  that  year, 
"  in  accordance  with  the  by-law 
provided  in  such  case,"  and  it 
enacted  that  certain  sums  should 
be  assessed  and  collected,  among 
which  was  vote  in  aid  of  educa- 
tion 11000."  Beld,  that  both  by- 
laws  were  bad,  the  first,  as  substi- 
tuting a  different  system  for  the 
support  of  common  schools  from 
that  laid  down  by  the  school  acts, 
which  the  municipality  had  no 
power  to  do  ;  and  the  second  as 
carrying  out  that  system.  In  the 
matter  of  Dunlop  and  the  Corpora- 
tion of  the  Township  of  Dour o,  227. 

2.  Suit  by  teacher  against  trus- 
tees— Reference  to  arbitration — Ap' 
peal.] — Where  an  action  in  the  Di- 
vision Court  by  a  school  teacher 
against  the  trustees  was  referred 
to  arbitration  by  order  of  the  judge, 
with  the  consent  of  the  parties, 
Held,  that  the  decision  of  the  arbi- 
trator could  not  be  appealed  from 
under  the  16  Vic,  ch.  185,  sec.  24. 
Remarks  as  to  defendants'  remedy 
by  prohibition.  In  re  the  Chief 
Superintendent  of  Schools  (^Appellant,) 
and  Sylvester  et  al.,  538. 

COMPOSITION. 
See  Assignment. 
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CONSIDERATION. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. —  Chattel 
Mortgage,  3. — Guarantee,  1. 


CONTRACT. 

See  Action,  1.  —  Agreement. — 
Guarantee.  —  Joint  Contrac- 
tors.— Telegraph  Companies. 

CONVEYANCE. 
See  Deed. — Description. — Regis- 
tration, 1. 

CONVICTION. 

1.  Ju&tice  of  the  peace — Action  for 
not  returning  conviction — 4  &  5  F/'c, 
ch.  12.] — The  defendant,  a  justice 
of  the  peace,  committed  and  fined 
the  plaintiff  for  carrying  away 
some  cordwood.  After  giving  no- 
tice of  appeal,  the  prosecutor,  find- 
ing that  the  conviction  was  impro- 
per, went  to  defendant,  who  drew 
out  for  him  a  notice  of  discontinu- 
ance, which  was  served  on  the 
person  acting  as  attorney  for  the 
plaintiff,  before  the  meeting  of  the 
next  court  of  quarter  sessions.  The 
defendant  sent  a  general  return  to 
that  court,  including  this  and 
another  conviction,  but  ran  his  pen 
through  the  entry  of  this  convic- 
tion, leaving  the  writing  however 
quite  legible,  and  wrote  at  the  end 
of  it,  "  This  case  withdrawn  by 
the  plaintiff."  Held,  a  sufficient 
return  within  the  statute  4  &  5  Vic, 
ch.  12.  Ball  qui  tarn.  v.  Fraser, 
100. 

2.  Action  for  not  returning  con- 
viction— 4  &  5  Vic,  ch.  12 — Plea 
prior  action — Replication,  fraud  and 
collusion- — Evidence — 4  H.  VII. ,  ch. 
20~Effect  of  appeal.'] — Where  to 
a  qui  tarn  action  for  not  returning  a 
conviction,  defendant  pleads  anoth- 
er action  for  the  same  cause,  it  is 
sufficient  to  prevent  that  suit  from 


being  a  bar  to  shew  that  it  was  not 
brought  to  recover  the  penalty,  but 
to  prevent  defendant  from  being 
obliged  to  pay  it  to  others,  and  it 
is  not  essential  to  shew  collusion 
between  the  defendant  and  the 
plaintiff  in  such  action.  Held,  the 
court  being  left  to  draw  the  same 
inferences  as  a  jury,  that  the  evi- 
dence in  this  case  supported  a 
replication  that  the  first  action  was 
commenced  by  fraud  and  covin. 
Qucere,  whether  the  statute  4  H. 
VII.,  ch.  20,  applies,  except  where 
judgment  has  been  recovered  in 
the  suit  pleaded.  The  fact  of  de- 
fendant having  appealed,  and  the 
fine  therefore  not  having  been  col- 
lected, forms  no  excuse  for  not 
returning  the  conviction ;  but  semble, 
that  if,  under  such  circumstances, 
the  justice  returns  the  conviction 
only,  without  the  return  prescribed 
by  the  act,  he  would  not  be  liable. 
Kelly  qui  tarn.  v.  Cowan,  104. 


CORONER. 

Fire —  Inquest —  Coroner^ s  fees — 
Mandamus.] — Under  the  20  Vic, 
ch.  36,  the  coroner  is  made  the 
judge  of  the  necessity  for  investiga- 
tion into  the  cause  of  a  fire  ;  and. 
therefore,  to  an  application  for  a 
mandamus  to  the  treasurer  to  pay 
him  his  fees,  it  was  held  no  answer 
to  shew  that  in  the  opinion  of  the 
reeve  and  others  the  enquiry  was 
not  called  for.  Held,  also,  that  the 
want  of  funds  in  the  treasurer's 
hands  was  no  answer,  the  payment 
not  having  been  refused  on  that 
ground. — In  re  Fergus,  coroner  of 
the  county  of  Hastings,  and  Cooley, 
treasurer  of  the  incorporated  village 
of  Trenton,  341. 


CORPORATIONS. 
See  Municipal  Corporations. — 
Sons  of   Temperance. — Roads 
AND  Road  Companies, 
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COSTS. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3. — Municipal 
Corporations,  2. 


COUNTY  COURT. 
See  Appeal,  4. — Limits. 
Jurisdiction — Amoun  t  liquidated 
hy  the  act  of  the  parties — 19  Vic,  ch. 
90,  sec.  20.]— The  plaintiff  in  the 
county  court,  by  special  endorse- 
ment on  his  summons,  claimed  for 
cash  lent  and  interest,  and  for  a 
lathe  sold,  £93  13s.  8d.,  and  in  his 
particulars  £91  Is.  4d.  On  the 
trial  he  produced  a  paper  signed  by 
the  defendant,  specifying  that  he 
was  to  pay  plaintiff  for  the  lathe 
the  invoice  price,  and  "  the  charges 
of  freight,  duties,  &c."  Held, 
clearly  an  amount  liquidated  by  the 
act  of  the  parties,  and  therefore 
within  the  jurisdiction  of  the  court. 
—  Wallhridge  v.  Brown,  158. 

CREDITORS. 

See  Assignment. 

CRIMINAL  LAW. 
See  Roads  and  Road  Companies,  2. 

1 .  Indictment  for  obtaining  goods 
under  false  pretences — Note  given  al- 
most paid  —  Evidence  —  i^orm  of 
indictment.'] — Where  a  person  ten- 
ders to  another  a  promissory  note 
of  a  third  party  in  exchange  for 
goods,  though  he  says  nothing,  yet 
he  should  be  taken  to  affirm  that 
the  note  has  not  to  his  knowledge 
been  paid,  either  wholly  or  to 
such  an  extent  as  almost  to  de- 
stroy its  value.  Held,  that  on  the 
evidence  in  this  case  it  was 
properly  left  to  the  jury  to  say 
whether  the  note  for  $100,  which 
defendant  gave  to  the  prosecutor  for 
the  full  amount,  had  or  had  not  been 
paid  except  the  value  of  half  a  bar- 
rel of  flour  ;  and  that  the  conviction 

83 


was  warranted.  Held,  also,  that 
the  indictment  was  clearly  suffi- 
cient, as  it  followed  exactly  the 
form  sanctioned  by  18  Vic,  ch.  92. 
— Regina  v.  Davis,  180. 

2.  False  pretences — Indictment — 
Order  for  goods.] — A  municipality 
having  provided  some  wheat  for  the 
poor,  the  defendant  obtained  an 
order  for  15  bushels,  described  as 
"  three  of  golden  drop,  three  of 
Fife,  nine  of  milling  wheat."  Some 
days  after  he  went  back,  and  repre- 
sented that  this  order  had  been  acci- 
dentally destroyed,  when  another 
was  given  to  him.  He  then  struck 
out  of  the  first  order  the  words 
"  three  of  golden  drop,  three  of 
Fife,"  and  presenting  both  orders, 
obtained  in  all  24  bushels.  The 
indictment  charged  that  defendant 
unlawfully,  fraudulently,  and  know- 
ingly, by  false  pretences  did  obtain 
an  order  from  A.,  one  of  the  muni- 
cipality ol  B,,  requiring  the  delivery 
of  certain  wheat  by  and  from  one 
C,  and  by  presenting  the  said  order 
to  C,  did  fraudulently,  knowingly, 
and  by  false  pretences,  procure  a 
certain  quantity  of  wheat,  to  wit, 
nine  bushels  of  wheat,  from  the  said 
C,  of  the  goods  and  chattels  of  the 
said  municipality,  with  intent  to 
defraud,  field,  sufficient  in  sub- 
stance, not  being  uncertain  or 
double,  but  in  effect  charging  that 
defendant  obtained  the  order,  and 
by  presenting  it  obtained  the  wheat 
by  false  pretences.  Held,  also, 
that  the  evidence,  set  out,  was 
sufficient  to  sustain  the  conviction. 
— Regina  v.  Camphell,  413. 

CROWN. 

See  Limitations  (Statute  of.) 

DAMAGES. 

See  Insurance,  4.  —  Municipal 
Corporations,  1. — Telegraph 
Companies. 

VOL.  XVIII. 
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1 .  Sheriff — Action  for  seizing  goods 
—  Damages —  Verdict  subject  to  opin- 
ion of  the  courts  whether  £500  or 
JG200  recoverable — Right  to  direct 
verdict  for  nominal  damages. ']-KQ,i\on 
against  the  sheriff  for  seizing  and 
selling  goods.  Pleas,  not  guilty, 
and  not  possessed.  Tt  appeared 
that  the  plaintiff  had  mortgaged  the 
property  to  one  M.,  and  executions 
came  into  the  sheriff's  hands  both 
against  the  plaintiff,  who  was  in 
possession  of  the  goods,  and  the 
mortgagee.  The  plaintiff'  told  the 
sheriff  that  the  goods  were  not  his, 
hut  were  under  mortgage  to  M., 
andthe  sheriff'seized  and  sold  under 
the  execution  against  M.  The  sale 
produced  £312  5s.,  of  which  the 
sheriff"  applied  £200  on  the  execu- 
tion against  M.,  being  the  amount 
due  to  him  by  the  plaintiff"  on  the 
mortgage,  which  fell  due  two  days 
after,  and  the  balance  he  applied 
on  the  writs  against  the  plaintiff". 
Most  of  the  property  had  been 
bought  in  by  the  plaintiff^'s  brother- 
in-law,  who  gave  his  note  for  the 
purchase  money,  and  left  the  goods 
in  possession  of  the  plaintiff",  who 
afterwards  paid  the  note.  The 
jury  found  that  the  value  of  all  the 
goods  sold  was  £500,  and  of  that 
portion  which  the  plaintiff  did  not 
get  back  £200;  and  it  was  left  to 
the  court,  drawing  such  inferences 
as  a  jury  might  from  the  evidence, 
to  say  whether  the  plaintiff 's  action 
could  be  maintained,  and  if  so 
whether  he  was  entitled  to  the  one 
sum  or  the  other.  Held,  that  the 
plaintiff  was  entitled  to  a  verdict, 
for  his  goods  could  not  be  sold,  as 
they  were,  to  satisfy  the  mortga- 
gee's debt,  and  no  justification  was 
pleaded  ;  but  that  he  was  not  en- 
titled to  the  £200,  for  that  amount 
was  applied  by  the  sheriff'  on  ac- 
count of  M.,  thus  paying  off"  M.'s 
claim  on  the  goods,  and  relieving 
the  plaintiflf  from  his  mortgage ; 


nor  to  the  remaining  sum  of  £300, 
for  the  goods  were  bought  in,  and 
never  left  his  possession,  and  the 
purchase  money  was  paid  by  him- 
self, and  applied  on  executions 
against  him.  The  court  therefore 
ordered  a  verdict  to  be  entered  for 
nominal  damages  only.  ^eM,  also, 
that  the  plaintiff"  was  clearly  not 
estopped  from  recovering,  by  hav- 
ing told  the  sheriff"  that  the  goods 
were  not  his,  but  mortgaged  to  M. 
As  to  the  right  to  direct  a  verdict 
for  nominal  damages  as  the  case 
was  left,  see  note  a,  page  528. 
Henderson  v.  Fortune^  520. 

2.  Collision — Mortgage  on  plain- 
tiff^ s  vessel — Effect  of  as  to  damages.'] 
— Held,  ttiat  the  mortgagor  of  a 
boat  wbich  had  been  destroyed  by 
collision  might  recover  the  full 
value  against  the  owners  of  the 
other  vessel,  without  abatement  on 
account  of  the  mortgage.  Shaw 
V.  The  DeSalaberri/  Navigation  Co. 
of  Mo?ifreal,  540. 

DEED. 

See  Evidence,  4. — Registration,  1 . 

Colored  Wesley  an  Methodist  Church 
—  Conveyance  to  trustees  for — Con- 
struction of — Appointment  of  neio 
trustees.'] — The  land  in  question 
was  conveyed  to  five  persons  as 
trustees  of  the  Colored  Wesleyan 
Methodist  Church  in  Canada,  to 
hold  to  them  and  their  successors, 
according  to  the  rules  and  disci- 
pline of  the  said  church.  The 
deed  provided  that  when  any  of 
the  trustees  should  die  or  cease  to 
be  a  member  of  said  church,  a  suc- 
cessor should  be  nominated  by 
the  colored  Wesleyan  minister  or 
preacher  having  charge  of  the  sta- 
tion in  which  the  land  was,  and 
thereupon  appointed  by  the  survi- 
ving trustee  or  trustees,  if  they 
should  think  proper  to  appoint  the 
person  so  nominated  ;  and  that  if 
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it  should  happen  at  any  lime 
that  there  should  be  no  surviving 
trustee,  then  it  should  be  lawful 
for  the  colored  minister  in  charge 
of  the  station  to  nominate,  and  for 
the  quarterly  meeting  of  the  station, 
if  they  should  approve  of  the  nomi- 
nation, to  appoint  the  requisite 
number  of  trustees.;  and  the  per- 
sons so  appointed  should  be  the 
legal  successors  of  those  named  in 
the  deed.  The  Wesleyan  Metho- 
dist Church  assumed  control  over 
this  church,  alleging  that  the  deed 
was  intended  for  the  colored  mem- 
bers of  their  church,  there  being 
no  such  body  as  the  Colored  Wes- 
leyan Methodist  Church.  Four  of 
the  original  trustees  were  living, 
but  two  were  absent,  having  left 
this  congregation,  by  which,  accor- 
ding to  the  rules  of  the  Wesleyan 
Methodist  Church,  they  ceased  to 
be  trustees  ;  one  had  joined  ano- 
ther body ;  and  the  fourth,  one  of 
the  defendants,  had  been  expelled 
from  that  church.  The  plaintiffs 
were  then  nominated  as  trustees  by 
one  W.,  a  minister  appointed  by 
the  Wesleyan  Church  to  take 
charge  of  this  chapel,  but  not  a 
colored  man,  and  their  appointment 
was  confirmed  at  a  quarterly  meet- 
ing. They  hereupon  brought  eject- 
ment against  A.,  one  of  the  original 
trustees  named  in  the  deed,  and  a 
person  who  had  taken  possession 
under  him.  Held,  that  they  could 
not  recover,  for  the  expulsion  of 
A.  from  the  Wesleyan  Methodist 
Church  could  not  deprive  him  of 
his  character  of  trustee  under  the 
deed  ;  and  the  plaintiffs  were  not 
properly  appointed,  not  having  been 
nominated  by  the  colored  minister 
in  charge  of  the  church,  as  requir- 
ed  by  the  deed.  Smallwood  and 
Addison  v.  Abbott  and  Chase,  564. 

DELAY. 
See  Interpleader. 


DESCRIPTION. 

Mortgage — Description  of  land — 
General  and  particular  description 
inconsistent.']-— YA]QQ.\.mQni  for  part 
of  the  east  half  of  lot  95.  The 
mortgage  under  which  defendants 
claimed  described  the  land  as  "part 
of  broken  lot  number  94,  and  num- 
bers 95and96,"  butted  and  bounded 
as  follows :  "lot  number  94,  com- 
mencing at  the  eastern  angle  of 
said  lot,"  &c.  The  metes  and 
bounds  given  would  cover  the  whole 
of  the  lot,  or  part  of  95  and  part  of 
94,  but  it  did  not  appear  from  them 
which  was  intended,  except  that  the 
last  course  was  "  to  the  place  of 
beginning  in  lot  number  94." — 
"Also,  lot  number  95,  commencing 
9  chains  and  40  linlcs  on  a  course  S. 
45"^  W.  from  the  northerly  angle  of 
said  lot,''"'  and  running  westerly  to 
the  distance  of  6  chains  50  links 
beyond  the  limit  between  lots  95 
and  96,  being  a  description  in  fact 
of  parts  of  95  and  96.— "Also  lot 
number  96,"  commencing,  &c., 
giving  boundaries  to  include  only 
that  part  of  96  not  covered  by  the 
previous  description.  The  patent  to 
A.,  under  whom  defendant  claimed, 
was  put  in,  covering  lots  95,  96,  and 
the  west  half  of  94;  and  it  was  ad- 
mitted that  he  had  conveyed  to  the 
mortgagor.  By  commencing  at  the 
eastern  angle  of  the  west  half  of 
94,  instead  of  at  that  angle  of  the 
whole  lot,  the  descriptions  given 
would  cover  this  land,  and  the  dis- 
tances given  for  the  courses  from 
north  to  south  would  then  agree 
very  closely  with  the  measurement 
on  the  ground,  but  would  be  incor- 
rect otherwise.  There  was  no  evi- 
dence that  the  mortgagor  owned 
any  part  of  94  but  the  west  half. 
Held,  that  by  the  general  description 
the  w^hole  of  lot  95  passed ;  and 
(reversing  the  judgment  below) 
that  the  particular  description,  be- 
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ing  clearly  inaccurate  in  many- 
respects,  could  not  control  the  pre- 
vious grant,  so  as  to  exclude  the  part 
of  that  lot  not  described.  Semhle, 
however,  that  had  the  description  by 
metes  and  bounds  been  consistent 
with  itself,  and  excluded  clearly  a 
part  of  95,  the  whole  would  still 
have  passed  by  the  previous  words. 
Jamieson  et  at.  {BeJcndanU  hehio,) 
Appellants^  and  Thomas  McCollum 
{Plaintiff  below ^  Respondent,  445. 

Of  goods  in  assignment.'] — See  As- 
signment, 2. 


Liahility  of  judge  for  acting  without 
jurisdiction,  and  of  clerhs,  bailiffs, 
c&c] — See  Action,  2. 


DISTRESS. 
See  Taxes. 


DIVISION  COURT. 
See  Common  Schools,  2. 

Goods  seized  under  Division  Court 
attachment  —  Replevin  against  the 
clerh —  Staying  proceedings — 1 6  Vic. , 
ch.  177,  sec.  7.] — Certain  goods  be- 
ing seized  under  an  attachment 
from  the  Division  Court  were  placed 
by  the  bailiff  in  custody  of  the  clerk, 
from  whom  they  were  replevied  by 
this  plaintiff;  a  summons  then  is- 
sued from  the  Division  Court,  call- 
ing before  the  judge  there  the 
attaching  creditors  and  the  plaintiff' 
as  claimant  of  the  goods.  Held, 
that  under  the  16  Vic,  ch.  177,  the 
proceedings  in  the  replevin  suit  in 
this  court  must  be  stayed.  Held, 
also,  that  if  the  plaintiff'  had  been 
allowed  to  proceed  he  must  have 
failed,  for  neither  trespass  nor  trover 
would  lie  against  the  clerk,  and 
therefore  replevin  could  not  be 
maintained.  Qucere,  as  to  the  re- 
medy which  the  defendant,  the 
clerk  of  the  Division  Court,  or  the 
attaching  creditors,  would  have  in 
case  the  plaintiff"  in  replevin  should 
be  held  by  the  judge  to  have  no 
claim.    Caron  v.  Graham^  315. 


EJECTMENT. 
See  Deed. — Pleading,  3. 

1.  Purchase  of  land  by  the  plaintiff 
in  execution— Ejectment  by  him — Evi- 
dence.']— Where  the  plaintiff  in  an 
action  buys  in  defendant's  land 
under  the  execution,  and  brings 
ejectment  upon  the  sheriff's  deed, 
it  is  not  necessary  for  him  to  shew, 
in  proving  his  case  at  first,  that  a 
fi.fa.  issued  within  a  year  after  the 
judgment,  or  that  an  execution 
against  goods  was  taken  out.  De- 
lisle  V.  Dewitt,  155. 

2.  Notice  of  title — Amendment.] — 
A  plaintiff  in  ejectment,  in  his 
notice  of  title  attached  to  the  re- 
cord, claimed  as  assignee  in  bank- 
ruptcy of  S.  &  T.,  who  derived  from 
H.,  to  whom  one  J.  C.  conveyed. 
At  the  trial  the  notice  was  amended 
by  adding  "and  also  by  indenture 
of  bargain  and  sale  from  said  J.  C," 
and  a  verdict  was  taken  subject  to 
the  opinion  of  the  court  as  to 
whether  the  judge  had  power  to 
make  such  amendment.  Held,  that 
he  had  not.  Morgan  and  Cocliburn 
V.  Cooh  et  al.,  599. 


ELECTIONS. 

See  Municipal  Elections. 

Contested  election — Fees  of  commis- 
sioner for  taking  evidence — Right  of 
action  for — 14  tfe  15  Vic,  ch.  1,  20 
Vic,  ch.  23.] — Held,  reversing  the 
judgment  of  the  court  below,  that  a 
commissioner  for  taking  evidence 
in  a  contested  election  might  main- 
tain an  action  for  his  fees,  and  was 
not  restricted  to  the  remedy  given 
under  the  recognizance.  Held,  also, 
that  all  those  who  had  petitioned 
against  the  return,  and  took  an 
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active  part  in  the  case  before  him, 
were  liable,  not  the  person  only  on 
whose  written  request  the  evidence 
was  taken.  Burritt  {Plaintiff  he- 
low)  Appellant  v.  Hamilton  et  al. 
{Defendants  below)  Respondents^  461. 


EaUITABLE  PLEADINGS. 

Must  he  proved  hy  ^uch  witnesses  as  a 
court  of  law  can  receive.']  —  See 
Evidence,  3. — See  Insurance,  2, 
7,  8. 

'  EaUITY  OF  REDEMPTION. 

See  Chattel  Mortgages,  3. 
Sheriff. 

ESTOPPEL. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  7. —  Damages, 
L  —  Fixtures,  2.  —  Insurance, 
3. — Pleading,  3.— Railways  and 
R.  W.  Companies,  5. 

EVIDENCE. 

See  Action,  2. — Assignment,  2. — 
Bills  of  Exchange  and  Pro- 
missory Notes,  1.  —  Building 
Society. — Chattel  Mortgage, 
3.  —  Criminal  Law.  —  Eject- 
ment.—  Frauds  (Statute  of.)  — 
Insurance,  3,  5. — Landlord  and 
Tenant.  —  Limits.  —  Malicious 
Arrest.— Municipal  Elections, 
1. — Notice  of  Action. — Rail- 
ways AND  R.W.  Cos.,  1. — Regis- 
tration, 1. — Seduction— Ships. 
— Telegraph  Companies. 

1.  Party  to  suit  called  hy  opposite 
party —  Right  to  cross-examine.'] — 
Held,  Burns,  J.,  dissenting,  that 
where  a  party  to  the  suit  is  called 
by  the  opposite  party  he  is  not 
thereby  made  a  witness  for  all  pur- 
poses,  but  can  be  cross-examined 
by  his  own  counsel,  or  the  counsel 
of  his   co-plaintiff  or  defendant. 


only  as  to  those  matters  upon 
which  he  has  been  examined  by 
the  party  calling  him.  Lamb  v. 
Ward  and  Teeter,  304. 

2.  Action  against  several  defend- 
ants— Plea  of  discharge  by  one — 
Right  to  have  that  issue  tried  and 
call  him  as  a  witness.] — In  an  action 
against  several  defendants  as  en- 
dorsers of  a  promissory  note,  where 
all  joined  in  several  pleas,  and  one 
pleaded  alone  his  discharge  as  in- 
solvent debtor  under  19  &  20  Vic, 
ch.  93.  Held,  that  defendants  were 
not  entitled  to  have  that  issue  first 
disposed  of,  so  that  if  a  verdict 
were  found  in  his  favour  he  might 
be  examined  as  a  witness  on  the 
other  issues.  The  Commercial  Banh 
V.  Cuvillier  et  al.,  378. 

3.  Equitable  plea  —  Evidence  — 
Judgment  by  default.] — An  equitable 
plea  must  be  proved  by  such  wit- 
nesses as  a  court  of  law  can  receive. 
In  an  action  upon  a  promissory  note 
against  three  defendants  as  joint 
makers,  two  allowed  judgment  to 
go  by  default.  The  other  pleaded 
an  equitable  defence,  and  desired 
to  call  one  of  his  co-defendants  as 
a  witness.  Held,  that  he  was  clearly 
inadmissible.  Perley  v.  Loney  et 
al,  429. 

4.  Deed  — Evidence  — Memorial.] 
— A  memorial  signed  by  the  grant- 
or is  not  sufficient  evidence  of  a 
deed  against  a  person  not  claiming 
under  him,  without  first  accounting 
for  the  original.  Smith  v.  Nevilles, 
473. 

5.  Absence  of  witness — Admissi- 
bility of  his  evidence  at  former  trial 
—  Secondary  evidence  —  Proof  of 
search.] — Where  on  a  second  trial 
it  appears  that  a  witness  who  was 
examined  at  the  first  trial  is  absent 
from  the  country,  his  evidence  then 
given  may  be  received.  Certain 
letters  put  in  at  the  first  trial  in  the 
county  court  were  filed  in  the  Court 
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of  Common  Pleas  on  appeal  from 
the  decision,  and  at  the  second  trial 
a  witness  proved  that  he  had  ap- 
plied to  the  clerk  of  the  court,  who 
searched  in  his  office,  and  told  the 
witness  that  he  had  also  enquired 
of  the  judge,  but  that  the  papers 
could  not  be  found.  Held,  suffi- 
cient to  let  in  secondary  evidence. 
Sutor  V.  McLean,  490. 

6.  Collision — Declarations  of  cap- 
tain.'j—Held,  in  an  action  for  collision, 
that  evidence  of  declarations  made 
by  the  captain  of  defendants'  vessul, 
as  to  the  cause  of  the  accident,  on 
the  day  after  it  had  happened,  were 
inadmissible  ;  but  that  the  verdict 
should  not  be  interfered  with  for 
their  reception,  as  they  appeared  to 
have  been  only  repetitions  of  what 
was  said  by  him  at  the  time  of  the 
accident.  Shaw  v.  DeSalaherry 
Navigation  Co.,  542. 

Promissory  Note — Plea  of  Fraud 
— Necessity  for  production  of  note.] — 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  5. 

Of  fraud  in  prior  action  for  penal- 
ty.']— See  Conviction,  2. 


EXECUTION. 

See  Building  Society. — Chattel 
Mortgages,  3. — Damages,  1. — 
Ejectment,  1. — Interpleader.-- 
Registration,  1. — Sheriff. 

FALSE  PRETENCES. 
See  Criminal  Law. 

FIRE. 

See  Coroner. 

FIXTURES. 

1.  Lease — Construction  of — Mill 
fixtures — Right  to  remove.] — Defen- 
dant leased  a  building  to  L.,  recit- 
ing in  the  lease  that  it  was  required 
to  carry  on  the  business  of  a  miller, 
and  that  it  might  be  necessary  to 


erect  other  buildings,  and  to  put  in 
certain  machinery  and  a  steam  en- 
gine ;  and  it  was  agreed  that  such 
machinery  should  be  the  sole  and 
absolute  property  of  the  lessee,  and 
that  he  might  remove  it  within  a 
reasonable  time  after  the  expira- 
tion of  the  term,  doing  as  little 
damage  as  possible  to  the  freehold  : 
that  any  buildings  erected  by  him 
should  be  paid  for  by  defendant  at 
the  expiration  of  the  term ;  and 
further,  that  the  lessee  might,  in 
his  discretion,  use  the  premises  for 
any  other  business,  and  in  that 
case  the  lease  should  stand  as  if 
originally  made  therefor.  The  les- 
see covenanted  to  repair  and  leave 
the  premises  in  good  repair.  L. 
assigned  to  M.  the  premises  de- 
mised, and  all  the  machinery  erect- 
ed thereon,  in  trust  to  secure  the 
payment  by  L.  of  certain  drafts 
which  M.  had  accepted  for  his 
accommodation,  and  for  that  pur- 
pose on  default  to  sell  the  residue 
of  the  term,  and  the  machinery  and 
mill-gearing.  Soon  afterwards  L. 
went  away.  M.  obtained  possess- 
ion by  ejectment,  and  sold  by  deed 
to  the  plaintiff  all  the  machinery, 
&c.,  giving  him  authority  to  take 
down  and  remove  it.  While  he 
was  doing  so  defendant  prevented 
him,  and  the  plaintiff  in  conse- 
quence replevied.  Defendant  plead- 
ed only  that  the  machinery  was  not 
the  plaintiff's.  Held,  that  the  plain- 
tiff was  entitled  to  recover,  for  by 
the  terms  of  the  lease  the  machinery 
was  expressly  made  chattels  and 
the  property  of  the  lessee,  and 
though  defendant,  after  it  had  been 
detached  from  the  freehold,  might 
have  distrained  upon  it  for  his  rent, 
yet  he  had  not  placed  his  defence 
upon  that  ground.  Davey  v.  Lewis, 
21. 

2.  L^on foundry — Mortgage— Fix" 
tures  as  between  mortgagor  and  mort- 
gagee— Prior  mortgage  —  Estoppel. '\ 


DIGEST  OF 

—The  firm  of  C.  G.  &  Co.  being 
indebted  to  the  plaintiffs,  mortgaged 
to  them  in  fee  certain  land  and 
premises,  on  which  was  erected  an 
iron  foundry,  with  the  machinery 
and  fittings  used  in  the  business. 
Previous  to  the  said  mortgage  a 
prior  owner  of  the  land  had  already 
mortgaged  it  in  fee  to  one  G.,  which 
mortgage  was  strll  outstanding. 
The  defendant,  assignee  of  C.  G. 
&  Co.,  removed  certain  portions  of 
the  machinery,  and  a  dispute  arose 
with  the  plaintiffs  as  to  what  part, 
of  the  property  so  removed  con- 
sisted of  fixtures.  The  matter  was 
referred  to  an  arbitrator,  who  sub- 
mitted a  special  case,  describing 
particularly  the  various  articles  in 
dispute,  and  the  manner  in  which 
they  were  annexed  to  the  freehold. 
Held,  that  the  defendant,  being 
assignee  of  C.  G.  Co.,  could  not 
set  up  the  prior  mortgage  to  G.  as 
disabling  them  from  mortgaging  to 
the  plaintiffs  what  they  assumed  to 
mortgage,  and  that  the  only  ques- 
tion therefore  was  what  portion  of 
the  articles  mentioned  formed  part  of 
the  land.  The  different  articles  en- 
umerated, and  their  connexion  with 
the  freehold,  are  stated  in  the  case, 
and  the  judgment  of  the  court  as 
given  upon  them  respectively,  some 
being  held  fixtures  and  some  not. 
Tools  ordinarily  in  use  for  the  pur- 
pose of  working  any  of  the  ma- 
chines so  attached  as  to  form  part 
of  the  freehold,  held,  fixtures  ;  other 
tools  not.  See  the  special  case  as 
amended,  page  216.  Gooderham 
et  al.  V.  Denliolm,  203. 

3.  Staying  proceedings  on  replac- 
ing the  fixtures — Reference  hach — 
Amended  report — Fixtures —  Belting. 
— The  court  refused  to  order  a  stay 
of  proceedings  on  condition  of  de- 
fendant restoring  as  before  the  ma- 
chinery, &c.,  taken  by  him  and 
held  to  be  fixtures — 1.  Because 
they  considered  it  not  to  be  a  case 
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in  which  they  could  properly  take 
that  course;  and,  2.  Because,  being 
submitted  merely  to  obtain  their 
opinion  on  certain  legal  questions, 
they  had  no  power  to  make  such  an 
order.  The  arbitrator  on  a  refer- 
ence back  amended  his  report  in 
the  description  of  some  of  the 
machines  and  tools  and  fittings 
mentioned  in  the  case  first  sub- 
mitted ;  and  on  the  report  so  amen- 
ded, which  is  set  out  in  the  case,  the 
court  gave  judgment,  altering  their 
decision  as  to  some  of  the  articles. 
Belting  necessary  for  communica- 
ting the  motive  power  from  the 
engine,  held  a  fixture.  Gooderham. 
et  al.  V.  Denholm,  214. 

FOREIGN  LAW. 
See  Insurance,  1. 

FRAUD. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  1,  5,  6. — Convic- 
tion, 2. —  Criminal  Law. — In- 
surance, 5. 


FRAUDS  (Statute  of). 

Sale  of  lands — Statute  of  Frauds 
— Account  statedJ]  —  The  plaintiff 
having  purchased  certain  land  from 
defendant  under  a  written  contract, 
it  was  verbally  agreed  between 
them  that  the  sale  should  be  can- 
celled, and  that  defendant  should 
return  to  the  plaintiff  what  he  had 
paid,  and  pay  him  S102  for  giving 
up  his  bargain.  The  plaintiff 
thereupon  gave  up  possession,  and 
the  defendant  sold  to  another  per- 
son. In  an  action  to  recover  the 
$102  (the  declaration  containing  a 
special  count,  and  one  on  account 
stated)  it  was  proved  that  the  de- 
fendant had  acknowledged  that  he 
was  to  pay  the  plaintiff  this  sum 
for  giving  up  the  land,  but  the 
plaintiff  was  nonsuited  for  want  of 
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an  agreement  in  writing.  Held, 
that  if  the  acknowledgment  was 
made  after  the  agreement  had  been 
cancelled,  and  the  land  re-sold  by 
defendant,  the  plaintiff  might  re- 
cover on  the  account  stated  ;  and 
this  not  being  clear  upon  the  evi- 
dence, a  new  trial  was  granted  to 
ascertain  the  fact.  George  Gross  v. 
Abraham  Bricker,  410. 

FRAUDULENT  DEEDS  AND 
ASSIGNMENTS. 

See  Assignment. 

GUARANTEE. 

1.  Building  contract  —  Suh-con- 
tract ' — Due  hill —  Guaran  tee  —  Con- 
sideration.']— One  S.  had  contracted 
to  build  a  house  for  defendant,  and 
had  employed  the  plaintiff,  under 
an  agreement,  to  do  a  portion  of 
the  work.  The  plaintiff' complained 
that  S.  did  not  pay  him  as  he  had 
undertaken  to  do,  and  was  unwilling 
to  proceed,  and  after  some  negotia- 
ation  the  following  paper  was  sign- 
ed: ''Stratford,  ^\st  May,  1858. — 
$198.— Good  to  P.  A.  Loftus  (the 
plaintiff")  or  bearer,  for  |198,  pay- 
able so  soon  as  Loftus  completes 
and  finishes  his  contract  at  U.  C. 
Lee's  dwelling  house  in  Stratford. 
Alex.  Scrimgour."  This  was  en- 
dorsed by  defendant  Lee,  and  at 
the  foot  was  written  as  follows : 
"£56.  A  further  sum  of  fifty-six 
pounds  will  be  due  to  Loftus,  being 
balance  of  contract,  three  months 
after  said  contract  is  completed  and 
accepted  the  architect.  This 
sum  I  secure  to  Loftus  for  account 
of  Scrimgour. — U.  C.  Lee.  A. 
Scrimgour."  The  work  had  been 
completed  and  certified;  it  was 
proved  that  before  the  writing  was 
signed  defendant  had  told  the 
plaintiff"  that  if  he  would  wait 
he  would  be  answerable  for  the 
whole  amount  due  him,  and  defen- 


dant had  paid  the  plaintiff"  $115, 
for  which  a  receipt  was  endorsed 
on  the  paper.  The  first  count  of 
the  declaration  alleged  that  in  con- 
sideration that  the  plaintiff,  at  de- 
fendant's request,  would  proceed 
with  the  work,  defendant  promised 
to  pay  him  the  £56,  &c.;  the  other 
counts  were  for  work  and  materials, 
and  on  account  stated.  Held,  that 
the  plaintiff  was  entitled  to  recover 
the  jG56,  but  not  the  balance  of  the 
1198.    Loftus  V.  Lee,  195. 

2.  Partnership  —  Guarantee — De- 
feasance —  Pleading.']  —  One  Day 
having  recorded  a  judgment  against 
McLeod&  Co.,  certain  notes pai/ahle 
to  the  firm  were  deposited  with  B., 
and  underneath  a  list  of  them  the 
following  guarantee  was  written: 
"We  hereby,  in  consideration  of 
£50  by  us  received  from  J.  L.  Day 
this  day,  guarantee  the  payment  of 
the  above  notes  by  the  respective 
makers  at  the  respective  maturities 
thereof."  This  was  signed  by  Mc- 
Leod  &  Co.,  and  underneath  was 
the  following:  "The  above  notes 
are  placed  in  my  hands  by  Mr.  D. 
McLeod  in  payment  of  a  judgment 
debt,  exclusive  of  costs,  which  Mr. 
Day  holds  against  him  in  a  suit  of 
Day  V.  Scott  et  al.,  in  my  hands, 
upon  the  understanding  that  if  Mr. 
McLeod  does  on  the  29th  day  of 
June  instant,  or  before  that  time, 
pay  the  true  amount  of  the  said 

iudgment  debt  and  interest  to  the 

111 
time  of  payment,  then  the  above 

notes  are  to  be  handed  back  to 
McLeod,  otherwise  to  be  and  re- 
main the  property  of  Mr.  Day,  to  be 
delivered  to  him  by  me." — Signed 
by  B.,  D.  McLeod,  and  J.  L.  Day. 
In  an  action  against  McLeod  &  Co. 
on  this  guarantee,  averring  non- 
payment of  one  of  the  notes,  held — 
1.  That  D.  McLeod  had  authority 
to  bind  his  partners  by  signing  it; 
and  2.  That  it  was  sufficient  to  de- 
clare on  the  guarantee  only,  without 
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mentioning  the  agreement  at  the 
foot  of  it.  Day  v.  Duncan  McLeod 
and  John  Frazer^  256. 

HABEAS  CORPUS. 
Ad  testificanditm.'] — See  Limits. 

HIGHWAY. 
See  Roads  and  Road  Companies. 

IDENTITY. 
Proof  of. ^— See  Malicious  Arrest. 

ILLEGALITY. 
See  Lottery, 

INDICTMENT. 
See  Criminal  Law. 

maUEST. 
^S'ee  Coroner. 

INSOLVENT  DEBTOR. 

Form  and  effect  of  final  order  when 
obtained  under  19  &  20  Vic,  ch. 
93.] — The  debt  sued  for  in  this 
case  did  not  appear  in  the  schedule 
attached  to  M.'s  petition,  and  the 
instrument  produced  as  a  final  or- 
der, in  support  of  his  plea  of  dis- 
charge, recited  the  petition,  and 
that  he  was  entitled  to  protection, 
and  then  certified  that  this  final 
order"  was  granted  under  the  19 
&  20  Vic,  ch.  93 — the  operative 
words  granting  the  order  being 
omited.  Meld,  that  the  order  was 
insufficieYit,  and  the  plea  therefore 
not  proved.  The  omission  of  this 
debt  in  the  schedule,  where  the 
plaintifl^s  appeared  as  creditors, 
would  not  have  been  fatal,  the 
effect  of  the  order  when  obtained 
under  19  &  20  Vic,  ch,  93,  not  be- 
ing confined  to  debts  specified  in 
the  schedule.  Commercial  Bank 
v.  Cuvillier  et  al.,  378. 

84 


I  INSURANCE. 

1.  Marine  Insurance  —  Collisio7i 
in  American  Waters — Foreign  Latu 
— Pleading. — Declaration  on  a  po- 
licy of  insurance  on  a  propeller. 
Plea,  that  the  vessel  was  lost  in 
Lake  Michigan  by  coming  into  col- 
lision with  a  schooner  in  American 
waters,  and  that  the   rights  and 
liabilities  under   said   policy  on 
account  of  such  collision  ought  to 
be  governed   by  the  laws  of  the 
United  States,  according  to  which 
all  steamers  must  keep  out  of  the 
way  of  sailing  vessels,  and  in  case 
of  collision  and   loss  occasioned 
thereby  to  the  steamer,  it  is  pre- 
sumed that  the  fault  was  hers,  and 
her  owners  cannot  recover  from  the 
owners  of  the  sailing  vessel  or  from 
insurers  :  that  the  plaintiff's  steam- 
er did  not  avoid  the  schooner  as 
she  might  have  done,  whereby  the 
wreck  was  occasioned.  Replica- 
tion, that  the  plaintiff's  vessel  did 
not   collide    with    the  schooner 
through  the  want  of  ordinary  care 
and  skill  in  navigating  her,  such  as 
is  propel  in  the  navigation  of  the 
Jakes.   Rejoinder,  tha,t  the  propeller 
was  an  American  vessel,  sailing 
under  American   colours,  and  in 
American  waters  at  the  time  of  the 
loss  :   that  the  defendants  are  an 
American  company:    that  by  the 
American  law,  as  the  plaintiff  well 
knew,  the  schooner  was  justified  in 
keeping   her    course,   while  the 
steamer  should  have  turned  out  of 
her  way  to  enable  her  to  do  so,  as 
she   might   have   done:   yet  the 
steamer's  course  was  not  altered,  as 
it  easily  might  have  been,  and  so, 
by  reason  of  the  said  facts,  the  col- 
lision did  take  place  from  the  want 
of  ordinary  care  and  skill  in  navi- 
gating the  steamer.  Surrejoinder, 
that  the  steamer  was  not  lost  through 
the  want  of  ordinary  care  and  skill 
in  those  navigating  her,  as  alleged 

VOL.  XVIII. 


664 


DIGEST  OF  CASES. 


in  the  rejoinder.  Held^  on  demur- 
rer, that  the  surrejoinder  was  good. 
As  to  the  plea,  AeZcZ,  that  the  allega- 
tion of  want  of  care  on  the  plaintiff 's 
part  formed  no  defence  ;  and  that, 
if  it  had  been  averred  in  the  declara- 
tion that  the  contract  was  made  in 
this  province,  the  American  law 
would  not  govern  though  the  loss 
happened  in  their  waters. — Patter- 
son V.  The  Continental  Insurance 
Co.,  9. 

3.  Equitable  replication — Striking 
out,  under  C.  L.F.A.,  sec.  290.]  ~ 
To  an  action  on  a  policy  of  insur- 
ance defendants  pleaded  an  insur- 
ance by  the  plaintiff  with  another 
company,  without  notice  to  the  de- 
fendants or  indorsement  thereof  on 
their  policy,  contrary  to  one  of  the 
conditions.  The  plaintiff  replied, 
on  equitable  grounds,  that  he  effect- 
ed the  insurance  with  the  defend- 
ants through  N.,  their  agent  resi- 
ding at  E. :  that  when  he  effected 
the  second  insurance  complained 
of  he  had  not  received  the  policy 
from  defendants,  and  had  no  notice 
or  knowledge  of  the  said  condition  : 
that  as  soon  a?  he  became  aware  of 
it,  he  gave  notice  to  the  said  N. 
that  he  had  effected  the  insurance 
mentioned  in  the  plea,  and  another 
insurance  with  the  B.  A.  Co.  ;  and 
as  the  insurance  mentioned  in  the 
plea  had  been  cancelled  at  the  time 
of  giving  such  notice,  the  said  N. 
promised  to  have  the  insurance  with 
the  B.  A.  Co.  indorsed  on  defend- 
ants' policy,  and  told  the  plaintiff^ 
that  it  was  not  necessary  to  have 
the  other  noted,  and  that  defend- 
ants' policy  would  still  bind  them  : 
that  after  said  notice  the  defendants 
made  a  memorandum  on  their  policy 
of  the  insurance  with  the  B.  A.  Co., 
and  returned  said  policy  to  the  plain- 
tiff' as  valid  and  subsisting ;  and 
defendants  gave  no  notice  to  the 
plaintiff  that  they  considered  said 
policy  cancelled,  because  the  omis- 


sion to  note  the  insurance  in  the 
plea  mentioned  arose  from  the 
neglect  of  the  defendants,  and  not 
of  the  plaintiff:  that  at  the  time  of 
the  loss  the  plaintiff  had  no  other 
insurance  except  that  with  the  B. 
A.  Co.,  and  by  reason  of  the  pre- 
mises defendants  waived  the  en- 
dorsement of  the  insurance  men- 
tioned in  the  plea.  Meld,  that  the 
replication  shewed  no  equitable 
answer  to  the  plea.  Qiicere,  whe- 
ther that  objection  was  one  for 
which  it  should  be  struck  out  under 
the  C.  L.  P.  A.,  sec.  290.  The 
court,  however,  ordered  it  to  be 
struck  out,  on  condition  that  the 
plaintiff  should  be  allowed  to  reply 
otherwise.  The  plaintiff"  was  also 
allowed  to  amend  his  declaration, 
so  as  to  shew  that  the  policy  was 
to  be  subject  to  such  conditions  only 
as  were  contained  in  the  printed 
applications  for  insurance  on  which 
it  was  granted,  though  the  court 
intimated  an  opinion  that  such  an 
amendment  would  be  of  no  avail. — 
Jacobs  V.  The  Equitable  Insic7-ance 
Co.,  14. 

3.  Agreement  to  admit  policy  and 
try  only  the  cause  of  loss — Construc- 
tion of -I — In  an  action  on  a  policy 
of  insurance,  defendants  before  the 
trial  agreed  that  no  objection  should 
be  taken  to  the  want  of  a  policy  ; 
that  the  question  to  be  tried  should 
be  confined  to  the  cause  and  man- 
ner only  of  the  loss,  and  that  all 
proceedings  should  be  had  in  the 
same  manner,  and  to  the  same 
effect,  as  if  a  policy  had  been  duly 
and  properly  issued  and  were  pro- 
duced. Held,  that  they  were  pre- 
cluded from  objecting  to  the  want 
of  notice  and  proof  of  loss  required 
by  defendants'  policies, —  WalJcer  et 
al.  V.  The  Western  Assurance  Co.,  19. 

4.  Cask  value  of  steamer  at  time 
of  loss — Mode  of  estimating.]  — 
Where  a  policy  of  insurance  on  a 
steamboat,   against  fire,  provided 
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that  in  the  event  of  loss  the  dam- 
age should  be  estimated  "  according 
to  the  true  and  actual  cash  value  of 
the  said  properly  at  the  time  the 
same  shall  happen,"  —  Held,  that 
in  estimating  loss  the  plaintiffs 
were  not  entitled  to  have  taken  into 
account  a  depression  in  the  value 
of  steamers  generally,  caused  by 
circumstances  which  mi^ht  be  tem- 
porary only.  —  McQuaig  v.  The 
Quaker  City  Insurance  Co.,  180. 

5.  Over-valuation— Different  state- 
ments made  by  plaintiff — Obliga- 
tion of  insurers  to  inspect  jor  them- 
selves.']—  The  plaintiff  effected  an 
insurance  with  defendants  on  cer- 
tain buildings,  for  $1100,  stating 
their  value  to  be  je751>.  In  an 
action  on  this  policy,  it  appeared 
that  a  few  days  before  he  had  in- 
sured the  same  houses,  together 
with  a  driving-shed,  worth  $400, 
in  another  office  for  $900,  and  had 
then  valued  the  whole  at  from  $1201) 
to  $1400.  The  evidence  as  to  the 
actual  value  was  contradictory,  and 
the  great  difference  in  the  plaintiff's 
two  valuations  was  not  explained. 
The  jury  having  found  for  the  plain- 
tiff— Held,  that  the  evidence  sup- 
ported a  plea  of  fraudulent  over- 
valuation, and  a  new  trial  was 
granted,  with  costs  to  abide  the 
event.  Where  the  insurers  have 
neglected  to  inspect  the  buildings 
for  themselves,  but  have  trusted  to 
the  statements  of  the  owner,  the 
court  will  not  interfere,  unless  the 
evidence  is  very  strong  to  shew 
fraud. — Dickson  v.  The  Equitable 
Fire  Assurance  Co.,  246. 

6.  Pleading  —  Conditions  in  the 
applicatio7i  for  insurance  and  condi- 
tions endorsed  on  the  policy.'] — De- 
claration on  a  policy  of  insurance 
alleged  that  it  was  "  subject  to  such 
conditions  as  are  contained  in  the 
printed  proposals  issued  by  the 
said  company,"  and  that  the  plain- 
tiff had  kept  all  conditions  prece- 


dent on  his  part,  "  according  to  the 
true  intent  and  meaning  of  the  said 
policy,  and  of  such  conditions  as 
are  contained  in  the  printed  pro- 
posals issued  by  the  said  compa- 
ny." Defendants  pleaded  that 
the  policy  was  "  subject  to  such 
conditions  as  are  printed  on  the 
back  of  the  said  policy,"  and  that 
among  such  conditions  was  one 
(setting  it  out)  which  the  plaintiff 
had  broken.  The  plaintiff  demur- 
red, on  the  ground  that  the  condi- 
tion pleaded  was  not  shewn  to  be 
contained  in  the  printed  proposals. 
Held,  that  the  plea  was  good.  Ja- 
cobs V.  The  Equitable  Fire  Insurance 
Company,  373. 

7.  Declaration  on  a  policy — Plea, 
action  brought  too  late  —  Equitable 
replication,  that  defendants  delayed 
giving  the  policy  until  aj^ter  suit  com- 
menced—  Demurrer —  Rejoinder.] — 
Declaration,  on  a  policy  of  insur- 
ance alleged  to  have  been  sealed 
and  executed  by  defendants.  Plea, 
that  the  policy  was  subject  to  a 
condition  that  no  action  should  be 
brought  on  it  except  within  six 
months  from  the  loss,  and  that  the 
plaintiff  did  not  sue  within  that 
time.  Replication  on  equitable 
grounds,  that  when  the  loss  occur- 
red the  defendants  had  not  yet 
issued  a  policy  to  the  plaintiff, 
although  he  had  previously  effected 
the  insurance  with  them ;  that  al- 
though requested  they  refused  to 
execute  the  policy  until  after  the 
commencement  of  this  action  ;  and 
that  in  consequence  of  such  delay 
he  was  prevented  from  suing  with- 
in six  months,  as  he  otherwise 
would  have  done.  Held,  that  the 
replication  was  bad,  as  a  departure 
from  the  declaration,  and  as  shew- 
ing in  effect  that  the  plaintiff  was 
proceeding  upon  an  equitable  cause 
of  action.  The  defendants  also 
rejoined,  on  equitable  grounds, 
that  long  before  the  expiration  of 


666 


DIGEST  OF  CASES. 


six  months  from  the  fire  the  policy 
was  executed  and  ready  for  deliv- 
ery to  the  plaintiff,  of  which  he 
had  notice,  and  defendants  never 
refused  to  execute  nor  withheld  the 
same  from  the  plaintiff.  Held^ 
good.  Hickey  v.  The  Anchor  Assur- 
ance Company ^  433. 

8.  Mutual  Insurance  Co. — Second 
insurance  without  consent —  Waiver 
—6  W.  IV.,  ch.  18,  sec.  22.]— To  a 
declaration  against  a  Mutual  In- 
surance Company  on  a  policy  of 
insurance  against  fire,  defendants 
pleaded,  1.  That  before  the  grant- 
ing of  the  policy  sued  on  the  plain- 
tiff'had  insured  with  another  com- 
pany, to  which  the  defendants 
never  consented,  nor  was  such  con- 
sent endorsed  on  their  policy.  2. 
That  after  the  defendants'  policy 
was  granted,  the  plaintiff  effected 
an  insurance  with  another  company 
without  defendants'  consent,  and 
without  having  such  consent  en- 
dorsed on  their  policy.  The  plain- 
tiff replied,  on  equitable  grounds, 
to  the  first  plea,  that  the  insurance 
had  been  effected  with  the  A.  Co. 
which  had  failed,  and  the  plaintiff 
notified  defendants  thereof,  and 
that  said  policy  would  not  be  re- 
newed, to  which  defendants  made 
no  objection,  but  afterwards  grant- 
ed the  policy  sued  on,  and  received 
from  the  plaintiff  the  calls  on  his 
premium  note.  And  to  the  second 
plea,  that  the  plaintiff  notified  de- 
fendants' agent  of  the  insurance 
there  mentioned,  so  that  he  might 
endorse  defendants'  consent  thereto 
on  their  policy,  or  notify  the  plain- 
tiff if  defendants  refused  to  do  so, 
but  that  they  did  neither,  and  af- 
terwards made  the  plaintiff  pay 
calls  on  his  note.  Held,  on  demur- 
rer, replications  bad,  for  the  statute 
6  W.  IV.,  ch.  18,  sec.  22,  avoids 
the  policy  under  the  facts  pleaded, 
and  the  condition  could  not  be 
waived  by   defendants'  conduct. 


Merritt  v.  The  Niagara  District  Mu- 
tual Fire  Insurance  Company,  529. 

9.  Plea,  setting  up  breach  of  co7i- 
dition — Replication,  alleging  the  con- 
dition to  differ  from  statement  in 
plea — Demurrer — Double  insurance — 
Endorsement  thereof  on  defendants'* 
policy.'] — To  an  action  on  a  policy 
of  insurance  on  a  steamer  against 
firv^,  defendants  pleaded,  in  their 
sixth  plea,  that  by  the  policy  the 
plaintiffs  warranted  that  the  total 
amount  of  said  insurance  on  said 
steamer  should  not  exceed  three- 
fourths  of  her  declared  value,  other- 
wise the  policy  should  be  void,  and 
that  the  insurance  on  her  far  ex- 
ceeded ihree-fourths  of  said  value. 
The  plaintiffs  replied  that  the  war- 
ranty referred  to  was  to  the  effect 
that  the  total  amount  of  insurance 
against  fire  should  not  exceed  three- 
fourths  of  the  declared  value,  and 
that  such  insurance  did  not  exceed 
said  value.  Eeld,  on  demurrer,  a 
good  replication,  and  that  the  de- 
fendants might  have  rejoined,  re- 
affirming the  condition  to  be  as  they 
had  alleged,  and  denying  that  it 
was  such  as  the  plaintiffs  asserted. 
The  seventh  plea  set  up  as  a  defence 
other  insurances  without  notice  to 
defendants  or  having  the  same  en- 
dorsed on  their  policy,  and  the 
plaintiffs  replied  that  they  gave  due 
notice  of  such  insurances  to  defen- 
dants, who  neglected  to  endorse  the 
same,  ^e^o?,  replication  bad.  Noad 
et  al.  V.  The  Provincial  Insurance 
Company,  584. 

INTERPLEADER. 

Interpleader  —  Verdict  for  defen- 
dants— Action  hy  them  on  the  bond — 
Prior  execution  paid  by  claimants — 
Application  to  the  court.] — -Defen- 
dant obtained  a  judgment  and 
execution  against  several  persons, 
on  which  certain  goods  were  seiz- 
ed.   These  being  claimed  by  the 
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plaintiffs  under  an  assignment  from 
the  execution  debtors,  an  inter- 
pleader was  directed  by  judge's 
order,  under  which  the  plaintiffs 
gave  their  bond  conditioned  for  the 
payment  of  defendant's  claim,  or 
any  less  amount  to  be  ordered,  in 
case  he  should  succeed  on  the 
issue.  A  verdict  and  judgment 
having  been  obtained  for  defen- 
dant, a  judge's  order  was  made 
allowing  defendant  to  enforce  the 
bond,  on  which  an  action  was  ac- 
cordingly brought  and  judgment 
obtained.  The  defendants  (plain, 
tiffs  in  the  interpleader  suit)  then 
applied  to  rescind  or  modify  this 
order,  on  affidavits  stating  that 
before  the  assignment  to  them  the 
sheriff  held  an  execution  against 
these  goods  for  more  than  their 
value,  which  they  had  paid  to  pre- 
vent a  sacrifice,  and  that  the  goods 
were  subsequently  sold  by  them  for 
less  than  the  sum  so  paid.  It  ap- 
peared, however,  that  this  was  the 
first  occasion  on  which  that  execu- 
tion had  been  mentioned,  or  any 
claim  made  on  account  of  it,  by 
defendants.  The  court  refused  to 
interfere.  Balkwell  and  McKenzie 
v.  Beddome^  231. 

Appeal  will  lie  from  an  inter- 
pleader issue.  Wilson  v.  Kerr  et 
a^.,470. 

INTERROGATORIES. 

Admissibility/  as  evidence  in  action. 1 — 
See  Building  Society. 

JOINT  STOCK  COMPANIES. 

See  Roads  and  Road  Companies. — 
Railways  and  R.  W.  Cos. 

JOINT  CONTRACTORS. 

Recovery  against  one  joint  con- 
tractor— Action  against  the  others.']  — 
The  plaintiff  having  sued  one  of 


two  joint  contractors,  the  other 
being  out  of  the  jurisdiction,  and 
having  recovered  judgment  against 
him,  cannot  afterwards  sue  the 
other.    Harris  et  al.  v.  Dunn,  352. 

JUDGE. 

Of  Division  Court — JLiability  for 
acting  without  jurisdiction.'] — See 
Action,  2. 

JUDGMENT. 
See  Joint  Contractors. 

JURISDICTION. 

Action  against  Judge  of  Division 
Court  for  acting  without  jurisdic- 
tion— His  liability,  and  that  of 
clerkSf  bailiffs,  &c.]  — See  Action, 
2. 

Of  County  Courts — Amount  liquida- 
ted by  act  of  the  pai^ties.] — See 
County  Court. 

JUSTICE  OF  THE  PEACE. 
See  Conviction. 

LANDLORD  AND  TENANT. 

See  Fixtures,  1. — Limitations, 
(Statute  of)  3,  4. 

1.  Replevin — Avowry — Nbn  tenuit 
— Evidence  of  surrender.] — Replevin. 
— The  defendant  avowed  for  rent 
under  a  demise  to  G.,  to  which  the 
plaintiff  pleaded  non  tenuit.  It 
appeared  that  during  the  term  G. 
had  left  the  country  and  assigned 
to  one  M.,  who  sold  to  C,  and  that 
G.  had  afterwards  returned,  and 
entered  under  C,  and  was  living 
there  when  the  distress  was  made. 
Held,  that  these  facts  clearly  did 
not  amount  to  a  surrender  of  the 
term,  or  deprive  defendant  of  his 
right  to  distrain  under  the  lease. 

The  plea  of  non  tenuit  puts  in 
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issue  not  merely  the  demise  plead- 
ed, but  whether  the  plaintiff  was 
tenant  to  the  avowant  at  the  time 
of  the  distress.  Elswortli  v.  Brice, 
441. 

2.  Instrument — Construction  of— 
Assignment  or  agreement  to  assign.~\ 
—Articles  of  agreement  made  on, 
&c.,  between  O.  of  the  first  part, 
and  S.  of  the  second  part,  witnesseth 
that  the  said  O.  hath  agreed  to  sell, 
and  by  these  presents  doth  bargain 
and  sell  unto  said  S.,  all  and  singu- 
lar that  certain  leasehold  property 
and  premises,  oeing  composed  of, 
&c.,  for  the  price  of  £250,  to  be 
paid  as  follows:  £50  down,  and 
the  remainder  in  four  equal  annual 
instalments.    Then  followed  a  co- 
venant by  O.  that  if  S.  should  duly 
pay  the  said  sums,  and  should  pay 
and  save  harmless  said  O,  from  the 
rent  due  by  the  leases  under  which 
O.  held,  then  the  said  O.  would 
assign  and  convey  the  aforesaid 
leasehold,  and  the  appurtenances 
thereof,  to  said  S.    Held,  an  agree- 
ment to  assign  only,  not  an  assign- 
ment of  O.'s  interest.    Taylor  etal. 
V.  Sutton,  615. 


LEASE. 

See  Landlord  and  Tenant. 


LEAVE  AND  LICENSE. 
See  Bail,  2. 


LIBEL. 

ication —  Pleading.']  —  Held, 
upon  the  declaration  for  libel  and 
the  several  pleas  thereto,  set  out  in 
this  case,  that  the  pleas  were  bad  : 
the  second  and  third  as  being  too 
general,  and  not  stating  the  facts 
on  which  defendant  formed  his 
opinion  as  given  in  the  libel  of  the 
plaintiff's  want  of  respectability 
and  influence,  and  the  fourth  as  not 


co-extensive  with  that  part  of  the 
publication  which  it  attempted  to 
justify.    Gihh  v.  Shaw,  165. 
— ♦ — 

LICENSE  TO  SELL  LiaUORS. 

Imperial  act,  14  Geo.  III.,  ch. 
88.] — No  penalty  can  now  be  re- 
covered for  selling  liquor  without 
a  license  from  the  Governor  or 
Lieutenant-Governor,  under  the  im- 
perial act,  14  Geo.  III.,  ch.  88,  for 
since  the  l&2Wm.  IV.,ch.  23,  the 
issuing  of  such  licenses  has  been 
regulated  by  the  colonial  legis- 
lature, and  now  depends  upon  the 
municipal  act,  22  Vic,  ch.  99. 
A?idrewv.  White,  170. 

LIMITATIONS  (Statute  of.) 

See  Railways  and  R.  W.  Cos.,  6. 
— Seduction. 

1 .  Waste  lands — Effect  of  possession 
as  against  the  Croton — Nullum  Tem- 
pus  Act,  9  Geo.  Ill,  ch.  16 — Pointc 
au  Pele  Island.] — The  mdlum  tem- 
pus  act,  9  Geo.  III.,  ch.  16,  is  in 
force  in  this  province,  but  it  does 
not  apply  to  the  unsurveyed  waste 
lands  of  the  Crown,  Pointe  au 
Pele  Island,  m  lake  Erie,  and 
forming  by  law  part  of  the  town- 
ship of  Mersea,  had  been  occupied 
by  defendants  and  those  under 
whom  they  claimed,  without  inter- 
ruption, since  1789.  It  was  not 
shewn  that  the  possession  held  had 
been  other  than  that  of  trespassers, 
nor  that  the  Crown  had  ever  taken 
charge  of  or  received  any  rents 
from  the  island,  nor  that  it  had 
been  surveyed,  nor  the  title  of  the 
Indians  extinguished,  and  it  had 
never  been  assessed  or  returned  as 
assessable.  Held,  that  the  Crown 
was  not  barred  by  such  possession. 
Regina  v.  McGormich,  131. 

2.  Constructive  possession  —  Dis- 
continuance.]—  It  was  proved  that 
the  plaintiff's  father,  the  son  of  the 
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patentee,  had  put  a  brother  of  the 
plaintiff  on  the  lot  in  1835  or  1836, 
but  how  long  he  remained  was  not 
shewn ;  and  that  in  1837  or  1838 
the  plaintiff'  told  one  H.  that  M., 
under  whom  defendants  claimed, 
owned  this  lot,  and  recommended 
him  to  buy  it  from  him;  and  the 
same  witness  swore  that  the  plain- 
tiff had  worked  on  the  land  for  one 
of  the  defendants.  There  was  no 
proof  of  possession  for  20  years. 
Per Burns.J. — Discontinuance  may 
'be  of  a  constructive  as  well  as  of  an 
actual  possession,  and  in  this  case 
there  was  evidence  to  go  to  the  jury 
to  find  whether  the  plaintiff  had  not 
discontinued  the  constructive  pos- 
session which  he  acquired  by  de- 
scent on  the  death  of  the  patentee. 
Pr ingle  v.  Allan  etal.,  575. 

3.  Lessees  of  the  Grown — Posses- 
sion hy  one  against  the  other,'] — 
Plaintiff  and  defendant  held  the 
north  and  south  halves  of  a  lot 
respectively  as  lessees  from  the 
Crown.  Defendants  entered  and 
held  possession  up  to  a  certain  line 
for  more  than  twenty  years,  and  the 
plan  tiff' had  held  the  remainder  for 
some  sixteen  years.  They  then 
each  obtained  patents  for  their 
halves,  and  on  discovering  that  the 
lot  over-ran,  and  that  the  defendants' 
fence  encroached  upon  his  half,  the 
plaintiff' brought  ejectment.  Held, 
that  he  was  entitled  to  recover: 
that  the  possession  by  defendants 
could  not  affect  the  title  derived 
under  the  patent,  for  the  statute  did 
not  run  while  the  fee  was  in  the 
Crown.  Jamieson  v.  Isabella  and 
George  Harher,  590. 

4.  Possession  be/ore  patent.] — The 
plaintiff"  held  a  lease  of  a  lot  from 
the  Crown,  which  would  expire  in 
1845,  and  in  1837  allowed  defen- 
dant, his  son-in-law,  to  go  upon  a 
portion  of  it,  which  he  held  for 
more  than  twenty  years.    In  1839, 


the  plaintiff  agreed  to  purchase 
from  the  government,  and  paid  an 
instalment,  and  in  1856  obtained 
his  patent,  when  he  brought  eject- 
ment against  the  defendant.  Seld, 
affirming  Jamieson  v.  Harker,  ante 
p.  590,  that  defendant's  possession 
could  not  avail  him  while  the  title 
was  in  the  Crown,  and  the  plaintiff" 
must  recover.  Dowsett  v.  Cox,  594. 

LIMITS. 
See  Bail. 

Bond  to  limits — Removal  of  debtor 
under  a  habeas  corpus  ad  test,  from 
G.  C.  of  another  count?/ —  Validity/  of 
such  writ.] — Debt  on  bond  for  the 
limits,  alleging  that  defendant  de- 
parted therefrom  of  his  own  accord, 
when  he  was  not  in  any  way  dis- 
charged, or  at  liberty  to  go.  Plea, 
that  defendant  was  taken  therefrom 
by  the  sheriff"  in  whose  custody  he 
was  under  a  writ  of  habeas  corpus  ad 
testificandum,  issued  on  the  equity 
side  of  the  county  court  of  York 
and  Peel,  and  directed  to  said 
sheriff".  Held,  a  good  defence,  for 
the  writ  was  valid ;  and  even  if  it 
were  illegal,  the  departure  was 
involuntary,  and  therefore  not  a 
breach  of  the  condition.  Ross  v. 
Reid  et  a?.,  631. 


LOTTERY. 

1 .  Sale  of  land  by  lottery-— Illega- 
lity— Nevj  agreement.] — The  plain- 
tiff entered  into  an  agreement  for 
the  sale  of  certain  land  to  A., 
which  was  illegal,  the  sale  having 
been  effected  by  lottery.  This 
agreement  was  cancelled,  and  a 
new  one  made  with  B.  to  whom  A. 
had  sold ;  B.  afterwards  sold  to 
defendant,  to  whom  the  plaintiff 
subsequently  gave  a  deed,  receiv- 
ing a  mortgage  for  the  balance  of 
purchase  money.  Neither  B.  nor 
defendant  were  concerned  in  the 
lottery.    This  mortgage  was  sold 
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by  the  plaintiff,  and  an  action 
brought  upon  it  in  his  name.  Held, 
that  the  mortgage  was  not  connect- 
ed with  the  first  illegal  sa.e,  and 
that  the  plaintiff  might  recover. 
Cronyn  v.  Griffiths,  396. 

2.  Action  on  covenant  for  title — 
Plea^  land  sold  hy  lottery  —  What 
constitutes  a  lottery. 1  —  Action  on 
covenants  for  title  in  a  conveyance 
by  defendant  to  plaintiff.  Plea, 
that  one  W.,  acting  for  defendant, 
sold  the  land  in  question  by  lot- 
tery, and  disposed  of  the  tickets 
for  £30  each  :  that  the  plaintiff 
bought  one  of  the  tickets  from  W., 
knowing  that  he  acted  for  defend- 
ant, and  then  entered  into  an  agree- 
ment under  seal  with  the  said  W. 
to  purchase  one  share  or  lot,  the 
whole  into  149  parts  to  be  divided, 
of  certain  property  specified,  in- 
cluding a  stone  house  and  build- 
ings, and  to  pay  the  purchase 
money  as  therein  provided  ;  and 
it  was  thereby  further  agreed  that 
the  choice  of  the  lots  was  to  be 
determined  by  numbers,  number 
one  to  have  the  first  choice,  and  so 
on  to  number  149,  the  names  to  be 
put  into  one  box  and  the  numbers 
into  another,  and  then  to  be  drawn 
by  two  indifferent  persons,  none  of 
the  lots  to  be  conveyed  unless  the 
whole  were  disposed  of;  and  the 
defendant  averred  that  the  plaintiff 
drew  the  land  in  the  conveyance 
declared  upon  mentioned  as  his 
prize  in  said  lottery  :  that  defend- 
ant in  pursuance  of  the  illegal 
agreement  executed  said  indenture, 
and  that  the  plaintiff  took  it  with 
full  knowledge  of  the  circum- 
stances. Held,  on  demurrer,  plea 
good,  the  agreement  set  out  shew- 
ing a  lottery  within  the  meaning 
of  the  statute.  Power  v.  Canniff,  403. 

MAGISTRATE. 
See  Conviction. — Notice  of 
Action. 


MALICIOUS  ARREST. 

Proof  of  affidavit  and  identify.'] — 
Held,  affirming  Spafford  v.  Buchan- 
an, 3  O.  S.  33 1 ,  that  in  an  action  for 
malicious  arrest,  on  a  ca.  sa.,  the 
affidavit  is  sufficiently  proved  by  a 
copy  of  the  original  filed  in  the 
crown  office ;  and  that  the  identity 
of  defendant  with  deponent  may  be 
pvesumed prima faciefvom  the  name. 
Wilson  V.  Thorpe,  443. 

MANDAMUS. 
See  Coroner. 


MARRIAGE. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  7. 

Marriage — 11  Geo.  IV.,  ch.  36, 
effectof] — Huldah  Pringle, patentee 
of  the  land  in  question,  was  married 
to  one  Green  by  a  Methodist  min- 
ister, who  had  at  that  time  no  right 
to  solemnize  matrimony.  She  con- 
veyed the  land  to  M.,  but  being 
told  that  her  marriage  was  illegal 
executed  the  deed  by  the  name  of 
Pringle,  as  if  she  were  sole,  her 
husband  Green  being  the  witness. 
After  the  passing  of  11  Geo.  IV., 
ch.  36,  her  heir  brought  ejectment, 
contending  that  that  statute  con- 
firmed the  marriage,  so  as  to  avoid 
her  conveyance  executed  as  a  feme 
sole.  Heid,  that  the  act  had  not 
such  a  retrospective  effect  as  to 
destroy  the  deed.  Pringle  v.  Allan 
and  Hyland,  575. 

MEASURE  OF  DAMAGES. 
See  Damages. 


MEMORIAL. 

Signed  hy  grantor,  how  far  evi- 
dence of  deed.] — See  Evidence,  4. 

MERGER. 

Held,  that  the  mortgage  given  in 


DIGEST  OF  CASES. 


671 


this  case  was  clearly  no  merger  of 
the  note,  the  right  to  sue  on  the 
note  heing  expressly  reserved.  Com- 
mercial Bank  v.  Ouvillier  et  al.^  378. 

MISTAKE. 
•  See  Accord  and  Satisfaction,  I. 

MONEY  HAD  AND  RE- 
CEIVED. 

Bills  of  excliange  —  Second  draft 
drawn  to  take  up  first — Appropri- 
ation 0/ proceeds  to  another  purpose — 
Right  of  action — Money  paid-—  Money 
had  and  received.'] — The  plaintiffs 
drew  upon  J.  a  bill  for  £200,  pay- 
able to  their  order,  which  he  en- 
dorsed to  the  Gore  Bank,  by  whom 
it  was  sent  to  the  agent  of  defen- 
dants, the  Bank  of  Upper  Canada, 
for  collection.  When  it  fell  due, 
J.,  with  the  agent's  consent,  drew 
upon  the  plaintiffs  to  meet  it,  but 
the  proceeds  of  this  draft,  contrary 
to  J.'s  directions,  were  placed  to 
his  credit  with  defendants  against 
other  acceptances  of  his,  and  the 
plaintiffs  paid  both  drafts.  Held^ 
that  they  might  recover  the  pro- 
ceeds of  the  second  bill  from  defen- 
dants as  money  had  and  received. 
Per  Burns,  J. — They  might  also 
recover  as  for  money  paid.  Per 
Robinson^  C.  J.,  not.  Riddell  et  al. 
V.  Tht  Bank  of  Upper  Canada,  139. 

MONEY  PAID. 
See  Money  had  and  received. 


MORTGAGE. 
See  Accord  and  Satisfaction,  1. — 
Chattel  Mortgages.  —  Dama- 
ges,   2.  —  Description.  —  Fix- 
tures, 1. -Lottery,  1. -Merger. 

MUNICIPAL  CORPORATIONS 
See  Common  Schools,  1. — Plead- 
ing, 1. — Roads  and  Road  Com- 
panies, 3. — Taxes. 
1.  Commission  under  12  Vic,  ch. 
81,  sec.  181 — Duty  of  reeve  and 

85 


councillors  to  facilitate  the  enquiry 
—  Obstructing  commissioners  and 
keeping  hack  evidence — Action  there- 
for— Judgment  by  default  against 
one  defendant — Right  to  call  him  for 
the  others — Damages.'] — In  an  ac- 
tion against  three  members  of  a 
municipal  corporation,  one  being 
the  reeve,  for  combining  to  delay 
and  obstruct  the  proceedings  of 
commissioners  appointed  to  enquire 
into  the  affairs  of  the  township, 
under  12  Vic,  ch.  81,  sec.  181  — 
Held,  1.  That  one  defendant,  who 
had  sufiered  judgment  hy  default, 
could  not  be  called  as  a  witness  on 
behalf  of  the  others.  2.  That  the 
jury  were  properly  told,  that  it  was 
the  duty  of  defendants,  and  more 
especially  of  the  reeve,  to  direct 
the  clerk  to  produce  before  the 
commissioners  his  books,  and  to 
facilitate  the  enquiry.  3.  There 
being  evidence  to  go  to  the  jury  to 
shew  that  the  clerk  had  absented 
himself,  and  kept  back  the  hooks, 
&c.,  in  collusion  with  defendants, 
and  that  in  consequence  the  costs 
of  the  commission,  which  otherwise 
would  not  have  exceeded  J675  or 
£100,  were  increased  to  ^6328,  that 
£250  damages  was  not  excessive. 
The  Municipality  of  East  Nissouri 
V.  Horseman  f  Carr  and  Johns,  31. 

2 .  By-  law—  Compefisation  to  mem- 
bers  —  Travelling  expenses  —  Part 
only  of  the  by-law  bad — Rule  asking 
to  quash  the  whole — Costs  refused^ — 
Under  the  22  Vic,  ch.  99,  section 
262,  municipal  corporations  have 
no  authority  to  remunerate  their 
members  for  travelling  expenses  in 
attending  the  council ;  the  power 
is  limited  to  compensation  for  at- 
tendance in  council.  Where  a  by- 
law was  defective  only  in  part  and 
the  rule  asked  to  quash  the  whole, 
the  court  refused  to  give  costs. 
Patterson  and  the  Corporation  of 
the  County  of  Grey,  189. 
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MUNICIPAL  ELECTIONS. 

1.  Quo  warranto — Fo7m  of  rule 
nisi  for  information  —  Election  of 
deputy  reeve  —  Right  of  members  of 
the  county  council  to  question  it — 
Effect  of  the  assessment  roU  '\  — 
Where  an  information  in  the  na- 
ture of  a  qiLo  warranto  is  asked  for 
on  behalf  of  an  individual,  it  must 
be  exhibited,  if  allowed,  in  the 
name  of  the  master  of  the  crown 
office;  but  where  the  rule  in  such 
a  case  was  to  shew  cause  why  the 
Attorney-General  should  not  be 
allowed  to  file  the  information  — 
Held,  that  the  mistake  was  not 
fatal.  Held,  that  the  reeve  of  the 
Gore  of  Toronto,  being  a  member 
of  the  county  council  of  Peel,  to 
which  the  village  of  Brampton 
sent  members,  had  sufficient  inter- 
est in  the  election  of  a  deputy  reeve 
for  that  villagfe  to  enable  him  to 
question  it.  Whether,  in  disputing 
the  validity  of  such  election  on  the 
ground  that  Brampton  did  not  con- 
tain the  requisite  number  of  free- 
holders and  householders,  they 
could  go  behind  the  assessment 
roll,  was  not  determined,  but  the 
court  granted  a  quo  warranto  that 
the  question  might  be  formally 
raised.  Regina  ex  reL  Hart  v. 
Lindsay,  5 1 . 

2.  Municipal  election — Quo  war- 
ranto.']— The  mode  prescribed  by 
the  Municipal  Corporations  Act 
for  trying  a  contested  election  is 
intended  as  a  substitute  for  the 
ordinary  proceeding  by  quo  war- 
ranto, which  therefore  will  not  be 
allowed.  The  relator  must  shew 
clearly  that  he  was  himself  a  can- 
didate, or  voted  at  the  election. 
Semble,  it  is  insufficient  to  state 
that  "  that  he  protested  and  voted 
against"  the  election  of  the  person 
chosen.  Regina  ex  rel.  White  v. 
Roach,  226. 


MUTUAL  INSURANCE  COM- 
PANIES. 

See  Insurance,  8. 


NEGLIGENCE. 

In  sheriff,  i7i  seizure  of  shares  in 
bui'dmg  society  under  execution.'] 
— (See  Building  Society. 

See  Insurance,  1. — Railways  and 
R.  W.  Companies,  2,  3. — Ships. 


NEW  TRIAL. 

See  Appeal,  4. — Evidence,  5,  6. — 
Insurance,  6. — Municipal  Cor- 
porations, 1. 

1.  Improper  argument  to  the 
jury.] — On  the  trial  of  a  case  in 
which  the  verdict  had  been  twice 
set  aside  as  against  the  weight  of 
evidence,  the  jury  were  urged  by 
counsel  to  lake  the  same  course 
that  former  juries  had  done,  and  in 
effect  to  disregard  the  judge's 
charge.  A  similar  verdict  having 
been  again  rendered,  the  Chief 
Justice  concurred  in  a  new  trial  on 
account  of  this  appeal  made  to  the 
jury,  although  he  would  otherwise 
have  felt  disposed  to  let  the  verdict 
stand.    Case  v.  Benivay,  476. 

2.  Affidavits  shewing  a  mistake 
in  recording  a  verdict  will  be  re- 
ceived as  ground  for  a  new  trial. 
Jamieson  v.  Harker,  590. 


NOTICE  OF  ACTION. 

1 .  Justice  of  the  peace — ^ct  done 
without  jurisdiction-Bona  fides,  when 
a  question  for  the  jury.] — A  notice  of 
action  against  a  justice  of  the  peace, 
stating  that  the  suit  will  be  brought 
in  the  court  of  Glueen's  Bench  or 
Common  Pleas,  is  insufficient :  the 
particular  court  intended  must  be 
specified.  Where  this  objection 
had  not  been  taken  to  the  notice 
at  the  first  trial,  and  a  new  trial 


DIGEST  OF  CASIIS. 


67^ 


was  granted  on  other  grounds,  held, 
that  defendant  could  not  be  pre- 
vented from  urging  it  at  the  second 
trial.  A  justice  of  the  peace  is  en- 
titled to  notice,  even  though  he  has 
acted  as  such  without  jurisdiction. 
Where  it  was  clear  that  defendant 
had  acted  as  a  justice,  having 
made  a  conviction,  and  issued  a 
warrant  under  it,  and  there  was  no 
evidence  of  malice  except  the  want 
of  jurisdiction,  held^  not  necessary 
to  entitle  him  to  notice  that  it 
should  be  left  to  the  jury  to  say 
whether  he  acted  in  good  faith. 
Bross  V.  Ruber,  282, 

NOTICE  OF  TITLE. 
See  Ejectment,  2. 

PARTNERSHIP. 

See  Accord  and  Satisfaction,  2. — 
Assignment,  1. —  Guarantee,  2. 

PENAL  ACTION. 

See  Conviction. — License  to  Sell 
Liquors. 

PLEADING. 

See  Accord  and  Satisfaction,  2. 
— Agreement,  2. — Arbitration 
and  Award,  1,  2. — Attorney, 
1.—Bail,2.— Bills  of  Exchange 
AND  Promissory  Notes,  1,  2,  4, 
6,  7.  —  Criminal  Law.  —  Fix- 
tures, 1. — Guarantee,  2. — In- 
surance, 1,2,6,  7, 9. — Landlord 
AND  Tenant. —  Libel. — Reple- 
vin, 2. 

1.  Tresspass— Justification  under  by- 
law to  open  a  road — Pleading."] — In 
an  action  of  trespass  quare  clausum 
fregit,  defendants  justified  in  differ- 
ent pleas  under  a  by-law  still  in 
force,  for  opening  a  road  through 
the  land  in  question.  In  the  third 
plea  (the  first  demurred  to)  it  was 
alleged  that  the  locus  in  quo  was  by 


virtue  of  the  by-law  a  public  high- 
way; in  the  fourth,  that  the  defend- 
ants committed  the  trespasses  in 
opening  up  the  said  road  ;  and  in  the 
fifth  and  sixth,  that  they  were  com- 
mitted under  the  authority  of  said 
by-law,  by  one  of  the  defendants, 
being  an  overseer  of  highways,  and 
having  jurisdiction  over  said  new 
road,  and  by  the  others  under  his 
direction.  The  plaintiff  replied  to 
each  plea  that  the  road  was  estab- 
lished and  ran  through  an  orchard, 
without  his  consent,  contrary  to  the 
statute.  Held,  on  demurrer  to  the 
replications  and  exceptions  to  the 
pleas,  that  the  pleas  were  good  as 
against  any  exception  taken,  for  the 
objections  that  it  was  not  alleged 
that  the  road  was  laid  out  by  a 
road  surveyor,  or  did  not  run 
through  an  orchard,  were  removed 
by  the  replications,  which  averred 
that  it  was  established,  and  did  run 
through  the  orchard.  That  the 
replication  to  the  third  and  fourth 
pleas  was  good, for  it  was  not  shewn 
in  them  that  defendants  were  doing 
any  thing  under  the  by-law,  or  that 
they  had  any  authority  to  open  the 
road,  and  therefore  it  was  no  pro- 
tection, although  still  in  force;  but 
that  the  replication  to  the  other 
pleas  was  bad,  for  in  them  defend- 
ants were  alleged  to  have  acted  by 
virtue  of  the  by-law,  and  they  were 
therefore  protected  under  22  Vic, 
ch.  99,  sec.  201.  ITeld,  however, 
that  the  third  plea  was  bad,  for  not 
alleging  that  the  council  had  actu- 
ally opened  the  road,  the  mere 
passing  of  the  by-law  not  being 
sufficient  to  authorise  the  trespass. 
—Black  V.  White  et  at,  362. 

Semhle,  that  a  plea  is  still  bad  if 
pleaded  to  the  whole  declaration 
while  it  answers  only  a  part,  but 
that  the  conclusion  of  the  plea  in 
this  case  might  be  held  to  remove 
the  objection.— jfiTe/Zy  v.  Lish,  418* 
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2.  Railway  Accident — Free  pass 
ticket — Pleading — Depa/ture.l  — In 
an  action  to  recover  compensation 
for  the  death  of  Z.  caused  by  a 
railway  accident,  the  declaration 
contained  the  usual  averment  that 
Z.  was  being  carried  by  defendants 
for  reward.  Defendants  pleaded 
that  he  was  not  received  by  them 
to  be  conveyed  for  reward  as  alleged, 
but  as  a  passenger  under  a  special 
contract  contained  in  a  free  pass 
ticket,  by  which  he  assumed  the 
risk  of  accident.  The  plaintiff 
replied  that  the  free  pass  ticket 
under  which  he  was  travelling  was 
delivered  to  him  in  accordance  with 
the  terms  of  a  certain  agreement 
made  between  the  defendants  and 
the  Niagara  Falls  Suspension 
Bridge  Company,  by  which  said 
company  leased  to  defendants  the 
right  of  way  over  their  bridge,  in 
consideration  of  a  certain  rent,  and 
of  the  right  being  given  to  the 
directors  of  said  company  to  pass 
over  defendants'  road  free  of  charge, 
and  without  any  proviso  as  to  the 
risk  of  accident :  that  Z.  was  a 
director  in  the  company,  and  the 
agreement  in  force  ;  that  by  virtue 
of  it  defendants  were  bound  to  carry 
Z.  as  such  director,  and  that  they 
were  so  carrying  him  at  the  time  of 
said  accident,  and  not  under  the 
contract  in  the  plea  mentioned. 
Held  on  demurrer,  that  the  replica- 
tion was  good,  being  in  effect  a 
denial  that  Z.  was  travelling  upon 
such  a  ticket  as  set  out  in  the  plea; 
and  that  it  was  not  a  departure  from 
the  declaration. — Woodruff  et  aL, 
Executors  of  Samuel  Zimmerman,  v. 
The  Great  Western  Railway  Co,, 
420. 

3.  Trespass — Recovery  in  eject- 
ment—Pleading.']— Declaration,  up- 
on a  writ  issued  on  the  21st  of 
D.ecember,  1858,  for  entering  plain- 
tiff *s  close,  and  keeping  him  out  of 
possession  thereof  for  six  years. 


Plea,  that  the  land  was  not  the 
plaintiff'' s.  Replication,  that  defen- 
dant ought  not  to  be  allowed  so  to 
plead,  because  by  writ  issued  on 
the  11th  of  August,  1858,  the  plain- 
tiff sued  defendant  in  ejectment  to 
recover  possession  of  the  same  land, 
and  after  trial  obtained  judgment 
therein.  Held,  on  demurrer,  repli- 
cation bad,  as  being  pleaded  to  the 
whole  plea,  and  containing  no  an- 
swer to  the  defence  as  to  any  time 
previous  to  the  11th  of  August, 
1858.    Green  v.  Kain,  626. 

POSSESSION. 

Change  of^  so  as  to  dispense  with 
filing  an  assignment.] — >S'€e  As- 
signment, 2. 

Evidence  of,  to  rende?  goods  liable  to 
seizure  Jor  taxes.] — See  Taxes,  2. 
See  Limitations  (Statute  of.) 

POWER  OF  ATTORNEY. 
See  Assignment,  2. 

PRACTICE. 
See  Atfeal,  1,2,4. — Damages,  1. — 
Evidence.  —  Municipal  Corpo- 
rations, 2. — Municipal  Elec- 
tions.— New  Trial. — Notice  of 
Action. 

Striking  out  equitable  replication.] 
— See  Insurance,  2. 


PRESUMPTION. 
Of  consideration.]  —  See  Chattel 
Mortgage,  3. 

PRINCIPAL  AND  AGENT. 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  7. 

PRINCIPAL  AND  SURETY. 
See  Taxes,  3. 

PROHIBITION. 
See  Ct)MM0N  Schools,  2. 
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PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 


aUO  WARRANTO. 
See  Municipal  Elections. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

See  Pleading,  2. 

1 .  Action  by  creditor  of  R.  W.  Co. 
against  a  shareholder  —  JYul  tiel 
record— proof  of  judgment — 16  Vic, 
ch,  19 — Judgment  proconfesso — De- 
fendant out  of  the  jurisdiction.'] — In 
an  action  by  a  creditor  of  the  Buffalo, 
Brantford,  and  Goderich  R.  W.  Co. 
against  a  shareholder,  defendant 
pleaded,  among  other  pleas,  nultiel 
record  as  to  the  judgment  obtained 
against  the  company,  and  issue  was 
joined  thereon,  It  did  not  appear 
at  the  trial  that  this  issue  had  been 
disposed  of :  and  held,  therefore, 
that  the  plaintiff,  not  being  shewn 
to  be  a  creditor  of  the  company, 
could  not  recover.  In  such  actions 
it  is  not  necessary  to  aver  that  calls 
have  been  made  upon  defendant's 
stock.  The  16  Vic,  ch.  19,  allow- 
ing judgments  to  be  taken  ^ro  con- 
fesso  against  a  party  to  the  writ  not 
appearing  to  give  evidence,  does 
not  apply  where  he  resides  out  of 
the  jurisdiction. — Patchin  v.  Davis, 
10  Q.  C.  R.,  639,  confirmed.  Tyre 
V.  Wilkes,  46. 

2.  20  Vic.y  ch.  12,  sec.  \Q— Mean- 
ing of  the  words  ^^in  charge  of^^ — 
JSfegligence.']— The  plaintiff's  son, 
a  boy  of  fourteen,  was  driving  four 
of  the  plaintiff's  horses  along  the 
highway  about  dusk  in  the  evening, 
intending  to  put  them  in  a  field, 
the  gate  of  which  opened  into  the 
road  about  sixty  yards  from  the 
railway  crossing.  While  he  was 
opening  the  gate  the  horses,  being 


loose,  passed  on  to  the  track,  where 
three  of  them  were  killed  by  the 
train,  which  was  passing  at  its 
usual  time.  Held,  that  the  plaintiff 
was  prevented  by  the  20  Vic,  ch. 
12,  sec.  16,  from  sustaining  any 
action,  for  his  horses  were  not  "  in 
charge  of"  the  boy,  within  the 
meaning  of  that  section  ;  and  that, 
independently  of  that  statute,  he 
was  guilty  of  culpable  negligence 
in  sending  his  horses,  as  he  did,  in 
charge  of  a  boy,  without  a  bridle 
or  any  means  of  control,  after  dark, 
and  at  a  time  when  it  was  known 
that  the  train  might  be  expected. 
Held,  also,  that  the  neglect  of  the 
company  to  blow  the  whistle  or  ring 
the  bell,  in  approaching  the  cross- 
ing, could  not  affect  the  right  of 
action.  Thompson  v.  The  Grand 
Trunk  Railway  Compa?ii/  of  Canada^ 
92. 

3.  Houses  escaping  from  highway 
to  railway — 20F^c.,c/^..  12,  sec.  16 — 
Construction  of ']— The  plaintiff  sent 
three  of  his  horses  to  a  watering 
place  on  the  highway,  with  his  ser- 
vant, who  merely  drove  them  before 
him,  not  having  any  further  means 
of  control,  by  bridle,  halter,  or 
otherwise.  They  passed  the  water- 
ing place,  and  got  on  to  the  railway 
over  the  cattle-guard,  which  was 
filled  up  with  snow,  and  one  of  them 
was  killed  by  the  train  some  dis- 
tance from  the  point  of  intersection. 
The  jury  found  ihat  the  plaintiff 
was  guilty  of  no  negligence,  and 
that,  had  the  cattle-guard  been  kept 
clear  of  snow,  the  horses  could  not 
have  got  upon  the  track.  Held, 
that  the  plaintiff  nevertheless  could 
not  recover,  for  his  horses  were  not 
"  in  charge  of"  any  person  within 
the  meaning  of  the  20  Vic,  ch.  12, 
sec.  16,  when  they  got  upon  the 
railway.  Cooley  v.  The  Grand 
Trunk  Railway  Company  of  Cana- 
da, 96. 

4.  Action  by  creditor  against 
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shareholder  in  R.  W.  Co. — Right 
to  attack  the  judgment  against  the 
company — Return  ofji.fa.'] — In  an 
action  by  a  creditor  of  the  Buffalo, 
Brantford,  and  Goderich  Railway 
Co.,  against  a  shareholder  under  14 
&  15  Vic,  ch.  51,  sec.  19,  the  re- 
cord of  the  judgment  against  the 
company  shewed  it  to  have  been 
obtained  on  their  confession  in  an 
action  ou  a  promissory  note.  Held, 
that  defendant  could  not  object  to 
the  validity  of  such  judgment  on  the 
ground  that  defendants  could  not 
make  a  note.  Held,  also,  that  it 
was  sufficient  to  prove  a  return  of 
nulla  hona  by  the  sheriff  to  the  fi. 
fa.,  though  such  return  had  not 
been  filed.    Tyre  v.  Wilkes,  126. 

5.  Grand  Junctio?i  R.  W.  Co. — 
Expenses  of  preliminary  survey — 
Liability  of  Qra?id  Trunk  R.  W. 
O?.— 16  Vic.,ch.  43,  sec.  b.^- De- 
claration.— That  before  the  16  Vic, 
ch.  43,  the  plaintiffs,  with  others, 
promoters  of  the  Grand  Junction 
Railway  incorporated  thereby,  had 
caused  certain  preliminary  plans 
and  surveys  of  the  said  railway  to 
be  prepared  :  that  the  line  of  said 
railway  passed  through  plaintiffs' 
territory,  and  the  plaintiffs  under 
that  act  defrayed  their  fair  propor- 
tion of  the  expense  of  such  plans, 
&c.,  which  sum  the  said  company, 
by  force  of  said  statute,  sec.  5,  be- 
came liable  to  refund  to  the  plain- 
tiffs :  that  while  so  liable,  the  said 
company  and  the  defendants  were, 
under  the  16  Vic,  ch.  76,  and  a 
certain  deed  of  amalgamation, 
formed  into  one  company,  and  de- 
fendants became  amalgamated,  and 
the  Grand  Junction  Railway  did 
intersect  the  main  line,  and  said 
surveys  have  been  appropriated  by 
defendants  to  their  own  use,  and  by 
force  of  said  acts  defendants  have 
become  liable  to  pay  to  the  plain- 
tiffs the  said  proportion  so  paid  by 
them  as  aforesaid.    Flea,  that  the 


capital  stock  in  said  Grand  Junc- 
tion Railway  Co.  was  not  taken  by 
the  persons  in  said  act  named,  or 
any  others,  nor  was  any  money 
ever  paid  upon  it,  and  defendants 
never  became  stockholders  in  said 
company.  Replication,  that  defen- 
dants should  not  be  allowed  so  to 
plead,  because,  by  the  deed  of 
amalgamation  mentioned  in  the  de- 
claration, they  united  themselves 
with  the  Grand  Junction  Railway 
Co.,  and  recognised  it  as  an  exist- 
ing company,  and  the  same  thereby 
became  and  has  since  existed  as  a 
part  of  defendant's.  Rejoinder,  that 
defendants  should  not  be  precluded 
from  their  plea,  because  said  deed 
was  only  made  by  authority  of  the 
provisional  directors  in  the  16  Vic, 
ch.  43,  named,  but  there  never 
were  any  shareholders  in  said  com- 
pany, nor  was  said  deed  ever  duly 
ratified  by  them,  as  required  by 
the  statute.  Held,  on  demurrer, 
rejoinder  good,  for  1,  there  was  no 
such  estoppel  as  relied  on  by  the 
plaintiffs  ;  and,  2,  the  plaintiffs,  not 
having  taken  stock  in  the  Grand 
Junction  Railway  Co.,  were  not 
within  the  16  Vic,  ch.  43,  sec.  5, 
and  therefore  not  entitled  to  reco- 
ver. The  Municipal  Council  of 
the  United  Counties  of  Peterbo- 
rough and  Victoria  v.  The  Grand 
Trunk  Railway  Company  of  Cana- 
da, 220. 

6.  Jfegligence  in  construction  of 
railway— Right  of  action — Limita- 
tion.']— The  plaintiff  sued  defend- 
ants for  so  negligently  constructing 
their  railway  as  to  obstruct  a  water 
course  by  which  his  land  had  been 
drained,  thereby  causing  the  same 
to  overflow  and  injure  his  crops. 
Held,  that  an  action  would  lie,  and 
might  be  brought  Avithin  six  months 
from  the  time  when  the  injury  ac- 
crued. Vanhorn  v.  The  Grand 
Trunk  Railway  Company  of  Cana- 
da, Zb^. 
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RECOGNIZANCE. 
See  Bail,  1. 

REGISTRATION. 

1.  13  ^  14  Fie,  ch,  63-^Prior- 
ity  as  between  conveyance  and 
judgment —  Conveyance  by  debtor 
after  judgment  recorded,  but  before 
execution  —  Remedy  by  judgment 
creditor,'] — A.  obtained  a  judgment 
against  B.,  on  the  IStli  of  March, 
1856,  and  registered  it  on  the  16th 
.of  May.  On  the  14th  of  May  B. 
conveyed  the  land  in  question  to 
C,  by  deed,  which  was  registered 
on  the  17th.  A.  afterwards  issued 
execution  on  his  judgment,  bought 
in  the  land,  and  brought  ejectment 
against  defendants  holding  under 
C.  Held,  that  the  conveyance  by 
B.  must  prevail  over  the  judgment, 
though  registered  after  it,  for  the 
statute  13  &  14  Vic,  ch.  63,  sec. 
3,  only  avoids  conveyances  as 
against  subsequent  judgment  credi- 
tors who  shall  first  register,  and  in 
this  case  the  judgment  was  recov- 
ered before  the  conveyance.  Per 
Burns,  J. — Under  sees.  2  and  3,  a 
creditor  having  registered  his  judg- 
ment may  either  proceed  at  law,  to 
sell  the  debtor's  land,  or  in  equity 
to  charge  it,  but  if  the  debtor  con- 
veys before  the  execution  then  he 
can  only  take  the  latter  course.  If 
the  debtor  sells  before  any  judg- 
ment, but  a  judgment  is  obtained 
after  and  registered  before  the  con- 
veyance, the  judgment  creditor  has 
then  a  right  to  sell.  Per  Robin- 
son, C.  J. — Where  a  plaintiff  claims 
land  by  reason  of  the  prior  registry 
of  his  judgment,  he  need  not  prove 
that  the  certificate  recorded  is  under 
seal,  for  that  is  presumed,  but  he 
must  shew  that  a  patent  has  issued 
for  the  land.  Tliirkell  v.  Patterson 
and  Berry,  75. 

2.  Registrar — Right  to  inspection 
of  his  books.li — A  registrar  is  not 


obliged  to  place  his  books  and  in- 
dexes in  the  hands  of  any  person 
desiring  to  make  a  search,  but  may 
do  so  in  his  discretion,  and  on  his 
own  responsibility.  In  this  case 
one  W.  desired  to  ascertain  the 
judgments  recorded  against  Y.,  and 
the  registrar  gave  him  the  number 
of  certain  judgments,  M^hich  he 
said  were  all  that  related  to  Y.,  and 
offered  to  shew  him  the  corres- 
ponding certificates,  but  he  refused 
to  allow  him  to  inspect  the  index 
or  the  registry  book  of  judgments. 
Held,  that  he  was  justified  in  such 
refusal.  In  the  matter  of  Webster 
and  the  Registrar  of  the  County 
of  Brant,  87. 


RELEASE. 

In  assignment  for  the  benefit  of  cre- 
ditors.']— See  Assignment,  3. 

REPLEVIN. 
See  Agreement  —  Fixtures,  1  — 
Roads  and  Road  Companies,  3. 
— Taxes,  1. 

1.  Replevin  bond — Action  on  — 
Omission  to  prosecute  suit  with  efect.] 
— In  an  action  of  replevin  defen- 
dant pleaded — 1.  That  he  did  not 
detain  the-  goods.  2.  Not  guilty. 
3.  That  the  goods  were  not  the 
plaintiff's.  Judgment  was  given 
for  defendant  upon  the  first  and 
second  issues,  and  for  the  plaintiff 
on  the  third.  Held,  in  an  action  on 
the  replevin  bond,  that  the  defen- 
dant had  not  prosecuted  his  suit 
with  efl^ect,  within  the  meaning  of 
the  bond,  and  that  the  plaintiff  (de- 
fendant in  replevin)  was  entitled 
to  recover  his  costs  of  defence. 
Mulvaney,  assignee  of  the  Sheriff  of 
Wentivorth,  v.  Hopkins  et  al.,  174. 

2.  Action  on  replevin  bond — Ap- 
peal in  replevin  suit — Right  to  assign 
bond — Omission  of  one  obligor  as 
defenda7it — Pleading.] — Action  by 
the  assignee  of  the  sheriff  on  a 
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replevin  bond  given  for  goods  seized 
for  taxes,  alleging  a  judgment  in 
favour  of  defendants  in  the  replevin 
suit,  and  non-return  of  the  goods. 
Plea,  that  the  plaintiffs  in  the  suit 
applied  for  a  new  trial,  which  was 
refused,  and  thereupon  an  appeal 
was  permitted,  pursuant  to  the  20 
Vic,  ch.  5,  and  the  security  duly 
allowed,  and  that  said  appeal  has 
been  prosecuted  with  all  reasonable 
speed,  and  is  still  pending.  Held, 
on  demurrer,  a  good  defence,  and 
that  the  averment  of  the  appeal 
having  been  allowed  sufficiently 
implied  that  the  necessary  notice 
had  been  given.  that  though 

not  a  case  of  distress  for  rent,  the 
bond  could  be  assigned  ;  and  that 
it  was  no  objection,  the  bond  being 
joint  and  several,  that  one  of  the 
three  obligors  was  not  made  defen- 
dant. Jacob  Becker  and  John  S. 
Smith,  Assignees  of  the  Sheriff  of  the 
County  of  Norfolk,  v.  F.  R.  Ball 
and  John  Beard,  1 92. 

3.  Sale  of  goods — Dispute  as  io 
terms — Replevin — 14  &  15  Vic.,  ch. 
64.] — Where  goods  are  sold  so  that 
the  property  passes,  and  the  vendor 
refuses  to  deliver,  replevin  will  lie. 
Defendant  sold  the  plaintiff  an  ox  at 
25s.  per  cwt„  and  received  20s.  as 
earnest.  Sr^me  days  after  the  ox 
was  weighed  at  15  cwt.,  and  the 
plaintiff"  offered  $46  as  the  balance 
of  purchase  money,  contending  that 
by  the  original  agreement  one-third 
was  to  be  taken  off*  for  offal.  The 
defendant  denied  this  and  refused 
to  deliver  the  ox,  and  the  plaintiff^ 
thereupon  brought  replevin.  The 
evidence  as  to  the  bargain  was 
contradictory.  Held,  that  the  jury 
should  have  been  told,  that  if  the 
agreement  was  as  stated  by  the 
plaintiff' he  was  entitled  to  succeed; 
but  that  if  that  was  not  clear,  and 
defendant  refused  under  the  bona 
fide  belief  that  there  was  to  be 
no  deduction,   then   they  should 


find  in  his  favour.  O^Rourhe  v. 
Lee,  609. 

ROADS  AND  ROAD  COM- 
PANIES. 

See  Pleading,  1. 

1.  13  Sf  14.  Vic,  chs,  14  S)-  15— 
Road  through  town — Obligation  io 
repair.^  —  The  road  in  question, 
which  ran  through  the  town  of 
Whitby,  was  part  of  a  macada- 
mised road  made  bv  the  govern- 
ment before  the  13  &  14  Vic,  ch. 
14,  and  afterwards  transferred  to 
the  plaintiffs.  Held,  that  under  the 
13  &  14  Vic,  chs.  14  &  15,  the 
corporation  of  the  town  were 
clearly  bound  to  keep  in  repair 
that  portion  of  it  within  their 
limits.  The  Port  Whitby  and 
Lakes  Scugog,  Simcoe  and  Huron 
Road  Co.  V.  The  Corporation  of  the 
Town  of  Whitby,  40. 

2.  Joint  stock  road  company— 
Street  running  inio  their  road — 
Obstruction  of  the  approach— Indict- 
ment for  nuisance.']  — Y^hexQ  a  street 
ran  into  a  road  allowance,  but  did 
not  cross  it,  and  defendants,  being 
incorporated  under  16  Vic,  ch. 
190,  for  gravelling  the  road,  so  far 
lowered  the  level,  in  order  to  get 
the  grade  prescribed  by  the  statute, 
as  to  make  the  approach  from  this 
street  impassable, — Held,  that  they 
were  justified  in  so  doing,  and  not 
guilty  of  a  nuisance  in  obstructing 
the  street,  or  obliged  to  restore  the 
approach.  Regina  v.  The  Wood- 
stock and  Dereham  Plank  and  Gravel 
Road  Company y  49. 

3.  Bridge— Right  of  municipal 
corporations  to  impose  toll — 22  Vic, 
ch.  99,  sec.  317,  sub-sec.  7— -sec.  201 
—Effect  of— Right  to  replevy  goods 
seized  under  by-law  not  quashed.]  — 
The  general  power  given  to  muni- 
cipal corporations  by  22  Vic,  ch. 
99,  sec.  317,  sub-sec.  7,  to  pass  by- 
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laws  for  raising  money  by  toll  on 
any  road  or  bridge,  does  not  repeal 
but  is  subject  to  the  exemptions 
allowed  by  the  16  Vic,  ch.  190, 
sec.  31.  Heidi  therefore,  that  the 
county  council  could  not  impose  a 
a  toll  upon  the  plaintiff,  who  passed 
over  less  than  100  yards  of  the  road, 
including  the  bridge  in  question. 
Held,  also,  that  he  might  replevy 
goods  seized  for  such  toll,  although 
the  by-law  imposing  it  continued 
in  force,  for  the  statute  (22  Vic, 
ch,.  99,  sec*  201)  which  prevents 
actions  being  brought  for  any  thing 
done  under  a  by-law  until  it  has 
been  quashed,  applies  only  to  suits 
for  the  recovery  of  damages.  Wil- 
son V.  The  Corporation  oj  the  Coun- 
ty of  Middlesex  and  Arthur  Lang- 
ham,  348. 


RULES  OF  COURT. 

As  to  counsel  fees,  and  clerk  of 
the  process,  promulgated  February 
19th,  1859,  see  page  58. 


SALE  OF  GOODS. 

See  Agreement.  —  Replevin,  3. 
—  Sheriff.  —  Telegraph  Com- 
panies. 


SALE  OF  LAND. 
See  Frauds  (Statute  of). 

SATISFACTION. 
See  Accord  and  Satisfaction. 

SCHOOLS. 
See  Common  Schools. 

SEDUCTION. 

Proof  of  service — Statute  of  Limi- 
tations.']—here  an  action  for  seduc- 
tion is  brought  by  the  brother  of  the 
girl,  not  by  the  parents,  the  statute 
7  W.  IV.,  ch.  8,  does  not  apply,  and 
proof  of  service  must  be  given.  The 
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Statute  of  Limitations  begins  to  run 
from  the  time  of  the  seduction,  not 
from  the  birth  of  the  child.  McKay 
V.  Burley,  251. 

— « — 

SHERIFF. 

See  Assignment  of  Debts. — Build- 
ing Society. — Damages. 

Sale  under  fi.  fa.  improperly  con- 
ducted— Effect  of— Action  against 
sherijf — Damages — Equity  of  re- 
demption in  ship — Right  to  sell  it 
under  execution.]  —  The  plaintiff 
owning  a  steamer  mortgaged  her  to 
one  Cotton,  who  assigned  the  mort- 
gage to  J.  H.  C.  and  others.  She 
was  afterwards  purchased  from  the 
plaintiff's  agent  in  his  absence  by 
a  company,  to  run  in  opposition  to 
a  boat  then  owned  by  one  G.,  in  the 
bay  of  Gluinte,  but  no  legal  transfer 
was  made.  £2000  of  the  price  was 
paid  down  and  the  balance  secured 
by  notes  of  the  company,  which  the 
plaintiff's  agent  assigned  to  J.  H. 
C,  to  secure  the  sum  due  on  the 
mortgage  held  by  him.  G.  after- 
wards purchased  the  notes  and 
mortgage,  and  sued  out  a  writ  of 
replevin  to  obtain  possession  of  the 
boat,  but  before  it  was  executed  he 
procured  D.  &  Co.,  who  held  a 
judgment  against  the  plaintiff  for 
about  JESO,  to  issue  execution,  and 
at  his  instance  the  sheriff  sold  the 
boat  under  it,  G.  saying  that  he 
thought  the  plaintiff  had  no  title, 
but  that  he  w^ished  to  unite  what- 
ever it  might  be  with  his  own  right 
under  the  mortgage.  This  sale 
was  not  advertised,  except  by  two' 
notices,  put  up  on  the  door  of  the 
court  house  and  in  the  sheriff's 
office ;  there  were  only  three  or 
four  persons  present,  including  G„ 
and  the  boat  was  sold  for  £10  tc 
one  of  them,  who  a  few  days  after- 
wards transferred  to  G.  G.  then 
got  possession  under  the  writ  of  ; 
replevin,  and  laid  up  the  boat,  thus 
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removing  the  opposition  to  his  own 
steamer,  which  he  admitted  had 
been  his  object  throughout.  The 
attorney  of  D.  &  Co.  complaining 
that  his  clients  had  realised  so  little 
from  their  execution,  G.  afterwards 
paid  their  claim,  and  took  an  assign- 
ment of  their  judgment.  The  mort- 
gage which  he  held  had  been  paid 
in  full  by  payment  of  the  notes. 
In  an  action  brought  by  the  plain- 
tiff against  the  sheriff,  for  fraudu- 
lently and  illegally  selling  the  boat 
and  furniture  together,  instead  of 
separately,  and  in  the  absence  of  a 
reasonable  number  of  bidders,  and 
for  a  sum  grossly  under  value,  the 
jury  having  found  for  defendant, 
Held,  on  motion  for  a  new  trial, 
that  the  verdict  must  stand  ;  per 
Robinson^  C.  J.,  because,  whether 
the  plaintiff^'s  equity  of  redemption 
was  saleable  under  the  execution 
or  not,  yet  the  sale  made  and  pub- 
lished as  it  was  was  not  a  sale  in 
obedience  to  the  writ,  and  therefore 
could  pass  nothing,  so  that  the 
plaintiff  sustained  no  legal  damage 
by  it ;  and  because  at  any  rate  the 
plaintiff  should  fail  on  the  plea  de- 
nying his  property  in  the  vessel, 
for  he  owned  only  the  equity  of 
redemption.  Per  Burns,  J.,  be- 
cause the  equity  of  redemption  was 
not  saleable  under  the  writ,  and  the 
sale  therefore  could  not  affect  the 
plain  tiff*. — Bethune  v.  Corbett,  498. 

SHIPS. 
See  Sheriff. 

Action  against  owners  of  steamboat 
for  negligence  in  carrying  goods — 
Proof  of  ownership.'] — In  an  action 
against  defendants,  as  owners  of  a 
steamer,  for  negligence  in  the  car- 
riage of  goods,  the  captain  of  the 
vessel  swore  that  they  were  share- 
holders, and  that  he  sailed  her  for 
them,  and  on  their  account.  Held, 
sufficient  proof  of  ownership,  with- 


out producing  the  share  list.  O^Neill 
V.  Baker  et  al.,  127. 


SONS  OF  TEMPERANCE. 

Under  the  14  &  15  Vic,  ch.  159, 
incorporating  the  Sons  of  Temper- 
ance, the  grand  division  have  no 
power  to  dissolve  a  subordinate 
division.  Between  the  Frontenac 
Division,  No.  2,  Sons  of  Temper- 
ance and  William  Rudston  and 
Edward  Stacey,  42. 


STATUTES  (CONSTRUCTION 
OF.) 

4  H.  VII.,  ch.  20.— See  Conviction,  2. 

9  Geo.  III.,  ch.  16. — See  Limitations, 
(Statute  of.)  2. 

14  Geo.  III.,  ch.  88. — See  License  to 
sell  liquors. 

11  Geo.  IV.,  ch.  36. — See  Marriage. 

4  W.  IV.,  ch.  1,  sec.  17.— See  Limita- 
tions (Statute  of)  4. 

6  W.  IV.,  ch.  1.— See  Bills  of  Exchange, 
&c.,  3. 

6  W.  IV.,  ch.  18,  sec.  22.— See  Insur- 
ance, 8. 

7  W.  IV.,  ch.  8.— See  Seduction. 

4  &  6  Vic,  ch.  12. — See  Conviction. 

12  Vic,  ch.  23.— See  Building  Society. 

12  Vic,  ch.  81,  sec.  181.— See  Munici- 
pal Corporations,  1. 

13  &  14  Vic,  chs.  14  &  15.— See  Roads 
and  Road  Companies,  1 . 

1 3  &  14  Vic. ,  ch.  63.— See  Registration,  1 . 

14  &  15  Vic,  ch.  1.— See  Elections. 

14  &;i5  Vic,  ch.  64.— See  Replevin,  3. 

14  &  15  Vic,  ch.  159.— See  Sons  of 
Temperance. 

16  Vic,  ch.  19.— See  Evidence,  1.— 
Railways  and  R.  W.  Cos.,  1. 

16  Vic,  ch.  43. — See  Railways  and  R. 
W.  Cos.,  5. 

16  Vic,  ch.  175.— See  Bail,  1. 

16  Vic,  ch.  177.— See  Division  Court. 

16  Vic,  ch.  182.  sec.  42.— See  Taxes,  1. 

16  Vic, ch.  185. — See  Common  Schools,  2. 

16  Vic,  ch.  190,  sec  31.— See  Roads 
and  Road  Companies,  3. 

18  Vic,  ch.  21.— See  Taxes,  2. 

19  Vic,  ch.  43,  (Common  Law  Proce- 
dure Act)  sees.  289,290. — See  Insurance,2. 

19  Vic,  ch.  90.— See  County  Court. 
19  &  20  Vic,  ch.  93.— See  Insolvent 
Debtor. 
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20  Vic,  ch.  3.— See  Assignment,  2.— 
Chattel  Mortgages,  1,  3. 

20  Vic,  ch.  12,  sec.  16.— See  Railways 
and  R.  W.  Cos.,  2,  3. 

20  Vic,  ch.  23  — See  Elections. 

20  Vic,  ch.  36.— See  Coroner. 

20  Vic,  ch.  63.~See  Attorney,  2, 

22  Vic,  ch.  96.— See  Assignment,  3. 

22  Vic,  ch.  99,  sec.  262.— See  Muni- 
cipal Corporations,  2. 

22  Vic,  ch.  99,  sec.  201.— See  Plead- 
ing, 1. 

22  Vic,  ch.  99,  sec  317,  sub-sec  7.— 
See  Roads  and  Road  Companies,  3. 


STATUTE  OF  FRAUDS. 
See  Frauds  (Statute  of.) 


STATUTE  OF  LIMITATIONS. 

See  Limitations  (Statute  of.) 


STAYING  PROCEEDINGS. 
See  Division  Court. — Fixtures,  3. 


STOCK. 

In  a  building  society,  may  be  sold 
under  execution."] — See  Building 
Society. — Railways  and  R.  W. 
Companies,  1,  3,  5. 


STRIKING  OUT. 

Equitable  replications  under  C.  L. 
P.  A,,  sec.  290.]  —  See  Insurance, 
2. 


SURETY. 
See  Taxes,  3,  4. 

SURRENDER. 
See  Landlord  and  Tenant, 


TAXES. 

1,  Seizure  of  horses  jor  school 
rates  —  Delivery  to  innkeeper  till 
sale — Acceptance  of  note  for  the  tax 
—Subseqiient  distress— Replevin']. — 
Replevin  for  horses.  P/ea,  justi- 
fying the  taking  under  a  warrant 


for  school  taxes,  and  alleging  that 
they  were  delivered  hy  the  collec- 
tor to  defendant,  an  innkeeper,  to 
take  care  of  until  the  sale.  Repli- 
cation, setting  out  facts  to  shew  the 
rate  illegal,  and  averring  that  the 
plaintiff,  after  seizure  of  the  goods, 
at  the  request  of  the  collector  and 
trustees,  gave  his  note  for  a  sum 
named,  (not  saying  that  it  was  the 
amount  due  hy  him,)  payable  to 
bearer,  which  was  accepted  in 
satisfaction  of  the  taxes  ;  that  the 
collector  released  the  property 
seized,  and  said  note  is  still  out- 
standing and  the  plaintiff  liable 
upon  it,  and  that  the  seizure  in  the 
plea  mentioned  was  made  after- 
wards. Held,  on  demurrer,  repli- 
cation bad,  for  1st,  The  collector 
acting  under  a  warrant  legal  on  the 
face  of  it  would  not  be  liable  in 
trespass  or  trover,  and  therefore 
not  in  this  action,  nor  the  defend- 
ant for  taking  the  horses  from  him 
to  keep  ;  and  2ndly,  Even  if  the 
note  had  been  alleged  to  be  for  a 
sufficient  amount  to  pay  the  rate, 
yet  the  improper  acceptance  of  it 
by  the  trustees  would  not  prevent 
them  from  afterwards  distraining. 
Spry  V.  McKenziCf  161. 

2.  Taxes  —  Seizure  of  goods  not 
owned  by  party  assessed --Refusal  to 
take  other  property  offered  by  him— 
Evidence  of  possession — Liability  of 
collector  for  acts  of  his  bailiff— Evi- 
dence of  a  distress  made.] — A  bailiff 
having  a  warrant  from  the  collector 
to  distrain  for  taxes  due  by  A.  on 
his  lands  went  to  the  premises, 
where  A.  pointed  out  to  him  pro- 
perty of  his  own  amply  sufficient 
to  cover  the  amount  due.  The 
bailiff,  however,  insisted  on  seizing 
a  pair  of  horses  then  in  the  stable, 
and  which  A.  was  at  the  time  put- 
ting to  a  waggon  in  order  to  use 
them,  but  A.  refused  to  let  him 
take  these,  saying  that  they  be- 
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longed  to  his  son-in-law,  who  lived 
in  the  house,  but  was  then  away 
from  home.  The  bailiff  declared 
that  he  seized  them  for  the  taxes, 
though  he  did  not  touch  them,  but 
A.  drove  them  away,  and  three 
days  after  the  bailiff  returned  and 
took  them  from  the  stable,  no  one 
■  being  present.  The  owner  reple- 
vied, and  it  appeared  on  the  trial 
'that  the  horses  belonged  to  the  son- 
in-law,  who  kept  them  in  a  part  of 
the  stable  reserved  for  his  exclu- 
sive use.  There  was  no  evidence 
that  the  collector  interfered  in  any 
'way  in  the  execution  of  the  war- 
rant.— Thejury  having  foundfor  the 
plaintiff  against  both  defendants, 
Held  (McLeaiiy  J.,  dissenting)  that 
the  horses  were  in  the  possession 
of  A.,  and  liable  to  seizure  under 
the  16  Vic,  ch.  182,  sec.  42;  that 
thfe  facts  proved  amounted  to  a  dis- 
I'tress  ;  and  that  defendants  there- 
fore were  entitled  to  succeed,  though 
the  bailiff  might  perhaps  be  liable 
in  another  form  of  action  for  his 
unreasonable  conduct.  Qucere,  per 
Robinson,  C  J. i  whether  the  coUec- 
tor  in  this  case  could  be  held  liable 
;Jfor  the  acts  of  his  bailiff.  Fer  Mc- 
LeaUy  J.,  he  was  liable.  Fraser  v. 
Page  and  RobinSy  327. 

3.  Collector  oj  taxes  —  Action 
against  his  surety — Deliver^/  to  him 
of  roll — Oath  of  office — Township  of 
Whitby — Division  of  by  20  Fic,  ch. 
113.] — To  an  action  against  a  surety 
for  a  collector  of  taxes  for  moneys 
received  and  not  paid  over,  defen- 
dant pleaded  that  no  roll  properly 
certified  was  received  by  the  collec- 
tor, but  that  he  collected  the  moneys 
wrongfully  and  without  authority. 
It  appeared  that  a  roll  was  delivered 
to  him  signed  by  the  clerk,  but  not 
otherwise  certified.  jBfe?(f,  sufficient 
authority.  Defendant  also  pleaded 
that  the  collector  had  not  taken  the 
oath  of  office.  Held^  that  the  proof 
of  such  issue  lay  upon  him.  The 


bond  was  taken  to  the  Munici- 
pality of  the  Township  of  "Whitby," 
and  afterwards  the  Township  was 
divided  by  20  Vic,  ch.  113,  into 
Whitby  and  East  Whitby,  Held, 
that  the  bond  was  properly  sued 
upon  in  the  name  of  the  Corporation 
of  Whitby.  The  Corporation  of 
the  Township  of  Whitby  v.  Har- 
rison, 603. 

4.  The  fact  that  a  collector  of 
taxes  received  the  money  without 
any  roll  having  been  delivered  to 
him,  and  without  having  taken  the 
oalh  of  office,  forms  no  defence  for 
his  surety  to  an  action  for  not  pay- 
ing over  such  money.  An  exten- 
sion of  time  for  making  the  collec- 
tion without  the  surety's  consent 
does  not  discharge  him,  being  ex- 
pressly allowed,  and  his  liability 
retained,  by  the  18  Vic,  ch.  21. 
The  same  case,  606. 


TELEGRAPH  COMPANIES. 

Sale  of  goods — Contract  made  by 
telegraph — Action  for  negligence  in 
sending  message — Measure  of  dam- 
ages—  Contract  incomplete.^ — On  the 
1st  of  September,  the  plaintiff,  liv- 
ing at  Kingston,  received  a  tele- 
graph from  C,  at  Oswego:  "Will 
give  you  eighty  cents  for  rye,"  and 
on  the  next  day  he  took  to  defend- 
ants' office  the  following  reply : 
"  Do  accept  your  offer. — Ship  to- 
morrow fifteen  or  twenty  hundred." 
He  paid  defendants  sixty  cents, 
namely,  thirty  cents  for  sending 
the  message  to  Ogdensburg,  and 
thirty  cents  from  thence  to  Oswego. 
His  answer  was  not  received  by  C, 
who  swore  that  if  it  had  been  the 
bargain  would  have  been  closed  at 
eighty  cents,  but  that  after  waiting 
for  two  or  three  days  the  party  for 
whom  he  was  acting  would  not  take 
it.  The  price  fell  on  the  5th  or 
6th,  and  it  appeared  that  the  plain- 
tiff might  before  that  time  have 
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communicated  with  C.  by  letter. 
In  an  action  for  negligence  in  not 
transmitting  the  message, — Held^ 
that  no  damages  could  be  recovered, 
for  even  if  it  had  been  received  by 
C,  there  would  have  been  no  com- 
plete contract  binding  him  to  take 
the  rye.  QueerCf  whether  any  and 
what  damages  could  otherwise  have 
been  recovered  from  ^defendants. 
When  a  contract  is  attempted  to  be 
made  out  through  the  telegraph,  if 
that  can  be  done  at  all,  the  messages 
signed  by  the  parties  must  be  pro- 
duced, not  the  transcript  taken  from 
the  wire. — Kinghorne  v.  The  Mont- 
real Telegraph  Co.,  60. 

TEMPERANCE  (Sons  of). 
See  Sons  of  Temperance. 

TOLL. 

See  Roads  and  Road  Companies,  3. 

TRESPASS. 

See  Pleading,  3. 

Action  for  seizing  goods — Evi- 
dence.']—  In  an  action  against  the 
sherift  and  six  others  for  seizing 
goods,  the  evidence  as  to  four  of 
the  defendants  was  that  they  were 
creditors  of  the  execution  debtor, 
and  joined  in  the  indemnity  bond 
to  the  sheriff,  and  that  they  told 
the  bailiff  to  sell,  and  afterwards  at- 
tended and  bid  at  the  sale.  Held 
clearly  sufficient  to  charge  them. 
G7ay  V.  Fortune  et  al.y  253. 


TRUSTEES. 

Conveyance  to  trustees  for  Colored 
Wesley  an  Methodist  Church — 
Construction  of— Appointment  of 
new  trustees.'] — See  Deed. 

VENDOR  AND  VENDEE. 
See  Agreement. 


WAIVER. 

Of  objection  to  jurisdiction  of  divi- 
sion court  by  not  taking  it  at  trial.] 
— See  Action,  2. 

Of  objection  to  right  of  appeal  by 
attending  to  settle  case  for  appeal.] 
— See  Appeal,  1. 

Of  objection  to  award  by  pleading 
performance.] — See  Arbitration 
AND  Award,  3. 

Of  conditions  in  assignment  for  the 
benefit  of  creditors,  by  subsequent 
cZeec^.]— Sec  Assignment,  3. 

Of  objection  to  want  of  notice  and 
proof  of  loss,  by  agreement  to 
admit,  ^c] — See  Insurance,  3. 

Of  endorsement  of  second  insurance 
on  defendants^  policy.] — See  In- 
surance, 2,  8. 

WHITBY. 

Division  of  township  by  20  Yic,  ch. 
113,  effect  of.]— See  Taxes,  3. 

WITNESS. 
See  Evidence. 

WORK  AND  LABOUR. 
See  Agreement,  2.— Guarantee,  1 . 
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